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Law, Reality, and the Ever-Widening Gap in Between 

 
By: Asya Yanchinova 

 

“When we [Americans] talk about the rule of law, we assume that we’re talking about a law that 

promotes freedom, that promotes justice, that promotes equality.” 

 

—U.S. Supreme Court Justice Anthony Kennedy,  

Interview with ABA President William Neukom (2007) 

 

INTRODUCTION 

 

 The right to a fair trial is considered a basic tenet in any respectable body of law and has 

been declared as such in the United Nations’ the Universal Declaration of Human Rights1, the 

Council of Europe’s international treaty of the European Convention of Human Rights2, and the 

Sixth Amendment to the United States Constitution3. Yet for all of this acknowledgment, there is 

a price to be paid by lawmakers and the public alike. The right to a fair trial creates the 

impression that even if the law does not prevent an individual or group from being wronged, at 

the very least these laws would dispense justice to an aggrieved party. Even when said laws 

would function as intended, the stark reality is that many cannot afford to pursue their rights 

even when they have been blatantly wronged. A right that cannot even be applied can hardly be 

called a ‘right’, and more troubling is that the ‘winner’ is dictated by the one who can bear the 

financial burden of pursuing legal action. The right to a fair trial is neither a right nor is it fair. 

This paper will be exploring this disengagement between law and reality that has led to a grossly 

encumbered and costly litigation system. 

 

THE RULE OF LAW 

  

 The rule of law has always greatly emphasized equality and the fair application of law no 

matter the individual. It draws elements from the Magna Carta that established the foundation of 

due process, the principle that everyone was entitled to a fair hearing by a jury of one’s peers.4 

Famously expressed by John Adams in Article XXX of the Massachusetts Constitution as "In the 

government of this commonwealth... to the end it may be a government of laws and not of 

                                                           
1 Commission on Human Rights. (1948, December 10). Universal Declaration of Human Rights Article 10. In 

United Nations. Retrieved January 3, 2014, from http://www.un.org/en/documents/udhr/. 
2 Council of Europe. (1953, September 3). European Convention of Human Rights Article 10. Retrieved January 3, 

2014, from http://www.echr.coe.int/Documents/Convention_ENG.pdf. 
3 U.S. Const. amend. VI. 
4 Magna Carta Article 29. 

http://libraryguides.nesl.edu/aecontent.php?pid=358326&sid=2934959#constitution
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men."5, the rule of law embodies the ideal that by the authority of the law, and not of influential 

individuals, may the supreme law of the land impose order upon the nation. This is further 

agreed with and put into practice by U.S. Supreme Court Justice Frankfurter in the case United 

States v. United Mine Workers of Am., 67 S. Ct. 677, (1947),6  “There can be no free society 

without law administered through an independent judiciary. If one man can be allowed to 

determine for himself what is law, every man can. That means first chaos, then tyranny.”  

 

 In order to further promote the principle of the rule of law, the United Nations has kept it 

as an item of interest since 1992 and has established a support network at the national level.7 The 

United Nations Secretary-General says the rule of law is referring to the “…principle of 

governance in which all persons, institutions and entities, public and private, including the State 

itself, are accountable to laws that are publicly promulgated, equally enforced and independently 

adjudicated... ensure adherence to the principles of supremacy of law, equality before the law, 

accountability to the law, fairness in the application of the law... and procedural and legal 

transparency.”8 With 48 countries signing the United Nations’ Universal Declaration of Human 

Rights into international law and the 47 signatures for the Council of Europe's European 

Convention of Human Rights, undoubtedly there is a considerable force being spent in protecting 

basic rights by enforcing the rule of law.  

 

 In consideration of that, if the right to a fair trial becomes threatened then one of the most 

basic elements of the rule of law has been undermined. This ultimately undermines the authority 

of any given organization in maintaining the ability to defend the rule of law. A body of law that 

cannot function at the most basic level will only continue to increase instability in the nation and 

cause public unrest. A nation and its body of law, its rule of law, exist only as long as its people 

accept it as such, for it is an agreement. The various countries around the world facing political 

turmoil experience the breaking down of this agreement and become reminders of the 

importance of a balanced rule of law.  

  

LAWS AND LITIGATION  

 

 The previous section was concerned with the consideration of the right to a fair trial as a 

basic right and with its importance to the rule of law. In continuation of that concept, this section 

                                                           
5 John Adams. Constitution of the Commonwealth of Massachusetts Article XXX. In The 188th General Court of 

the Commonwealth of Massachusetts. Retrieved January 5, 2014, from https://malegislature.gov/Laws/Constitution. 
6 Id. quoting from the court’s decision in United States v. United Mine Workers of Am., 330 U.S. 258, 312, 67 S. Ct. 

677, 705, 91 L. Ed. 884 (1947). 
7 United Nations and the Rule of Law. (n.d.). In United Nations. Retrieved January 5, 2014, from 

http://www.un.org/en/ruleoflaw/. 
8 Secretary-General. (2004, August 23). The rule of law and transitional justice in conflict and post-conflict 

societies. In United Nations Security Council. Retrieved January 5, 2014, from http://daccess-dds-

ny.un.org/doc/UNDOC/GEN/N04/395/29/PDF/N0439529.pdf?OpenElement. 
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will begin to concern itself with how this right is being violated and disenabled, and the 

consequences that this has as a whole. 

  

 At face value, the right to a fair trial seems to be a transparent and basic protection of a 

human being. Ideally, this would be the case for then the laws that are passed would work as 

intended and prevent or discourage undesirable behavior. Realistically though, the process is 

made so overwhelmingly complicated that navigating through the system of laws and procedures 

can only meaningfully be done with lawyers, time, and money. Whoever should run out, or 

simply not have any, of one or more of the three is placed at a serious disadvantage. The heart of 

the problem is best captured in the Litigation Cost Survey of Major Companies' report: 

  

 “Rule 1 of the Federal Rules of Civil Procedure frames the purpose of the Rules: ‘the 

just, speedy and inexpensive determination of every action and proceeding.’ Every day, 

corporate and defense counsel must confront the fact that although well ‐ intentioned, the Rules 

are falling far short of this goal. The reality is that the high transaction costs of litigation, and in 

particular the costs of discovery, threaten to exceed the amount at issue in all but the largest 

cases.... Clearly, the U.S. costs and processes are both higher than necessary (and higher than 

elsewhere) and demonstrate an unacceptable level of inefficiency.” 9 

  

 Closer reading of the Federal Rules of Civil Procedure reveals more information on the 

skyrocketing costs of litigation. Comparing respondents' outside litigation costs in year 2000 

versus year 2008 has revealed that cost per respondent has increased 73% to rest at 115 million. 

More recent studies are in agreement and the results that they drew are even more dramatic. The 

U.S. Chamber of Commerce Institute for Legal Reform compared litigation costs on an 

international level. It was determined that the United States by far had the highest liability costs 

at over 2 and a half times the average level of Eurozone economies.10 The high cost of litigation 

has also had a direct impact on the U.S. economy with foreign investors being hesitant, if not 

outright refusing, to invest in the U.S. in fear of legal liabilities. The International Trade 

Agreement went on to write that the U.S. was also losing its hold as the most desirable nation for 

foreign direct investment.11 

 

 Law professors A. Mitchell Polinsky and Steven Shavell illustrate this problem: “In other 

words, for society to use the tort system to transfer money to victims is analogous to a person 

                                                           
9 Lawyers for Civil Justice, ., Civil Justice Reform Aid, ., & U.S. Chamber of Institute for Legal Ground, . (n.d.). 

Litigation Cost Survey of Major Companies. Retrieved January 5, 2014. 
10 Institute for Legal Reform. (2013, June 14). International Comparisons of Litigation Costs: Europe, the United 

States and Canada. In U.S. Chamber of Commerce. Retrieved January 5, 2014, from 

http://www.instituteforlegalreform.com/uploads/sites/1/ILR_NERA_Study_International_Liability_Costs-

update.pdf. 
11 International Trade Administration. (2008, July). Assessing Trends and Policies of Foreign Direct Investment in 

the United States. In U.S. Department of Commerce. Retrieved January 5, 2014. 
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using an ATM at which a withdrawal of $100 results in a service fee of $100. Actually, there is a 

sense in which the tort system is even more expensive than this.” The actual amounts rewarded 

usually are averaging at about less than 50 cents per dollar.12 Clearly, such a system cannot 

continue.  

 

PROPOSALS OF REFORM 

 

 Calls for reforms are presented in the White Paper: Reshaping the Rules of Civil 

Procedure for the 21st Century, drawn by the Lawyers for Civil Justice, DRI —The Voice of the 

Defense Bar, the Federation of Defense & Corporate Counsel, and the International Association 

of Defense Counsel.13 The White Paper proposes several reforms that the Litigation Cost Survey 

of Major Companies report condenses into the following: 

 

 Pleadings - The White Paper recommends promulgating a pleading standard to include 

more than mere notice pleading, and demonstrates from a historical perspective the need for 

pleading standards appropriate to modern litigation in the information age.  

 

 Limited Discovery - The White Paper proposes a rule that focuses the scope of discovery 

where it should be focused – on the claims and defenses in the action. It also requires that 

discovery requests must be in proportion to the stakes and needs of the litigation and that specific 

categories of electronically stored information are presumed not to be discoverable in most cases. 

By emphasizing proportionality in discovery and placing limits on the extent of e ‐ discovery, it 

strikes at the heart of current practices that fuel runaway discovery costs.  

 

 Preservation - The Rules should be amended to permit spoliation sanctions only where 

willful conduct was carried out for the purpose of depriving another party of the use of the 

destroyed evidence and the destruction results in actual prejudice to the other party. Clear 

standards must be included governing the preservation of information even prior to 

commencement of litigation in order to counteract inconsistent case law on this subject, 

including some cases suggesting sanctions for negligent preservation. 

  

 Cost Allocation - The purpose of discovery is to permit parties to access information that 

will enable fact finders to determine the outcome of civil litigation. Having rules that encourage 

the parties to police themselves and focus on the most efficient means of obtaining the truly 

                                                           
12 A. Mitch Polinsky and Steven Shavell, THE UNEASY CASE FOR PRODUCT LIABILITY, 123 Harv. L. Rev. 

1437 (2010).  
13 W HITE PAPER : Reshaping the Rules of Civil Procedure for the 21 st Century The Need for Clear, Concise, and 

Meaningful Amendments to Key Rules of Civil Procedure Submitted to the 2010 Conference on Civil Litigation 

Duke Law School, May 10-11 2010, On behalf of Lawyers for Civil Justice DRI – The Voice of the Defense Bar 

Federation of Defense & Corporate Counsel International Association of Defense Counsel, May 2, 2010. 
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critical evidence is the best way to achieve that purpose. Therefore, the Rules should be amended 

to require that each party pay the costs of the discovery it seeks, which will encourage each party 

to manage its own discovery expenses by shifting the cost ‐ benefit decision onto the requesting 

party – the best cost avoider.14 

 

CONCLUSION 

 

 By and large, the current issues and shortcomings of the litigation procedure have been 

widely acknowledged. By the Supreme Court, it was said that: “It is no answer to say that a 

claim just shy of plausible entitlement can be weeded out early in the discovery process, given 

the common lament that the success of judicial supervision in checking discovery abuse has been 

modest.”15 In addition, the workers practicing the law stated, “Although the civil justice system 

is not broken, it is in serious need of repair. In many jurisdictions, today's system takes too long 

and costs too much. Some deserving cases are not brought because the cost of pursuing them 

fails a rational cost - benefit test while some other cases of questionable merit and smaller cases 

are settled rather than tried because it costs too much to litigate them.”16 

 

 The difficulty in reforming such an extensive and complex legal system is a hefty task 

that will require the cooperation of its many participants. This is the beginning step in sealing the 

cracks in a system that has too long promoted “justice” to those who could not afford it, but the 

success of this is doubtful. 

 

 

 

 

 

 

 

 

 

 

 
                                                           
14 Lawyers for Civil Justice,., Civil Justice Reform Aid, ., & U.S. Chamber of Institute for Legal Ground, . (n.d.). 

Litigation Cost Survey of Major Companies. Retrieved January 9, 2014. 
15 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 546, 127 S. Ct. 1955, 1959, 167 L. Ed. 2d 929 (2007). 
16 THE AMERICAN COLLEGE OF TRIAL LAWYERS TASK FORCE ON DISCOVERY & THE INSTITUTE 

FOR THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM, (2009, March 11). Final Report O N THE 

JOINT PROJECT OF THE AMERICAN COLLEGE OF TRIAL LAWYERS TASK FORCE ON DISCOVERY 

AND THE INSTITUTE FOR THE ADVANCEMENT OF THE AMERICAN LEGAL SYSTEM. In Institute for 

the Advancement of the American Legal System University of Denver. Retrieved January 9, 2014, from 

http://www.actl.com/AM/Template.cfm?Section=Home&template=/CM/ContentDisplay.cfm&ContentID=4008. 
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The Expansion of the Castle Doctrine and its Effects 
 

By: Emanouil Petrov 

 

INTRODUCTION 

 

 A heated debate has recently developed concerning Stand Your Ground (SYG) statutes 

and the extent to which deadly force is justified in self-defense actions. The discussion 

concerning such statutes gained a great deal of attention following the events that took place on 

the night of February 26, 2012, between George Zimmerman and Trayvon Martin, and the 

proceeding case of the State of Florida vs. George Zimmerman.1 At the time of the incident, 

George Zimmerman was a 28-year-old student at Seminole State College and the coordinator of 

his neighborhood watch group.2 Trayvon Martin was a 17-year-old high school student, who was 

temporarily staying with his father’s fiancé at the same gated community as Zimmerman.3 On 

the night of February 26, 2012, an altercation ensued between Zimmerman and Martin; the 

altercation ultimately resulted in the fatal shooting of Martin by Zimmerman. Following the 

shooting, the Sanford police department initially took Zimmerman into custody. However, 

shortly after Zimmerman was released without any charges made against him. The Stanford 

police department stated that there is no cause for an arrest to be made due to the current  

self-defense statutes in Florida.4 Many people were in disbelief when they found out that 

Zimmerman was released after he fatally shot an unarmed teenager. However, due to growing 

unrest, criticism, and petitions, Zimmerman was charged with second-degree murder on April 

11, 2012 by a prosecutor appointed by Governor Rick Scott.5 This began the trial of George 

Zimmerman, which ended on July 13, 2013, with a non-guilty verdict on all counts.6 The 

acquittal was not the verdict many were expecting, and the result was an even greater uproar 

over the SYG statute of the state of Florida, as well as other states that have passed such statutes 

into law. 

                                                           
1 State v. Zimmerman (2013-CF-003316-A). 
2  Manuel Roig-Franzia, Tom Jackman & Darryl Fears, Who is George Zimmerman? The Washington Post 

(Mar. 22, 2012), http://www.washingtonpost.com/lifestyle/style/who-is-george-

zimmerman/2012/03/22/gIQAkXdbUS_story.html. 
3 Bianca Prieto, Police turn over Travyon Martin shooting case to State Attorney, Orlando Sentinel (Mar. 13, 2012) 

http://www.orlandosentinel.com/news/local/breakingnews/os-trayvon-martin-shooting-state-attorney-

20120313,0,6200217.story. 
4 Madison Gray, Trayvon Martin Case: George Zimmerman Charged With Second-Degree Murder, TIME (Apr. 11, 

2012), http://newsfeed.time.com/2012/04/11/trayvon-martin-case-george-zimmerman-charged-with-second-degree-

murder/. 
5 Id. 
6 By Greg Botelho & Holly Yan, George Zimmerman found not guilty of murder in Trayvon Martin's death, CNN 

Justice (Jul. 14, 2013), http://www.cnn.com/2013/07/13/justice/zimmerman-trial/. 

http://www.washingtonpost.com/manuel-roig-franzia/2011/03/04/ABl65uN_page.html
http://www.washingtonpost.com/tom-jackman/2011/03/09/ABNqDIQ_page.html
http://www.washingtonpost.com/darryl-fears/2011/02/28/ABnY0sM_page.html
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Historically, the right to self-defense has existed in this country since colonial days. The 

debate of self-defense and the rights governing the use of deadly force have been around for 

many decades. The statutes governing self-defense today are based largely on the old English 

common law principle of the Castle Doctrine. This paper will present a brief history of the Castle 

Doctrine, discuss present SYG statutes, present research conducted on the effects of SYG 

statutes, and make an argument about whether or not these statutes have had positive or negative 

effects on society since their passage into law. 

 

THE CASTLE DOCTRINE 

 

 The common law of the Castle Doctrine has been the long standing origin of much of the 

self-defense legislature in this country. The Castle Doctrine derives its origin from medieval 

English common law. The doctrine states that an individual may use deadly force to protect his 

or herself, and have no duty to retreat, if the conflict takes place in one’s dwelling.7 Individuals 

had the right to stand-their-ground, prior to the new statutes, as long as they were inside their 

dwelling. However, outside of their dwelling, an individual has the duty to retreat if there is an 

obvious and easy way to do so in order to defuse the situation. Under the doctrine, it is a person’s  

duty to retreat and not engage in actions that could escalate the situation and result in great 

bodily harm or death.8 

 

STAND YOUR GROUND STATUTES 

 

 The Florida Stand Your Ground statute took effect on October 1, 2005, after intense 

lobbying by the National Rifle Association (NRA).9 10 Florida became the first state to pass such 

laws, which extended the Castle Doctrine to areas outside ones dwelling.11 Since the passage of 

the SYG statute, more than twenty additional states have passed similar SYG laws, using 

Florida’s statute as a model for their own.12 Prior to the new statute, the state of Florida followed 

the traditional self-defense principles described in the Castle Doctrine common law. People had a 

                                                           
7 Mark Randall & Hendrik DeBoer, The Castle Doctrine and Stand Your Ground Law, OLR Research Report, (Apr. 

24, 2012), http://cga.ct.gov/2012/rpt/2012-R-0172.htm. 
8 Id. 
9 Joelle A. Moreno, Perils of ‘stand your ground’, L.A. Times, Jul. 22, 2013, at A17. 
10 Sean Sullivan, Everything you need to know about ‘stand your ground’ laws, The Washington Post, (Jul. 15, 

2013), http://www.washingtonpost.com/blogs/the-fix/wp/2013/07/15/everything-you-need-to-know-about-stand-

your ground-laws/. 
11 Brian Callahan, Campaign warns travelers of 'Shoot first' law, St. John’s Telegram, Oct. 22, 2005, at A1. 
12 Elizabeth Chuck, Florida had first Stand Your Ground law, other states followed in ‘rapid succession’, NBC 

News, (Jul. 18, 2013), http://usnews.nbcnews.com/_news/2013/07/18/19522874-florida-had-first-stand-your-

ground-law-other-states-followed-in-rapid-succession?lite. 
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duty to retreat if there was an obvious and easy way to do so prior to using deadly force.13 These 

prior self-defense statutes expressed deadly force as a means of last resort. The use of deadly 

force was still justified when used outside of one’s home, as long as that was proven to be the 

means of last resort and that there had not been a clear and easy way for one to leave the area of 

conflict.  

  

The new statute has taken the stand-your-ground principle from the Castle Doctrine and 

applied it to areas outside of one’s dwelling. The new chapter that was passed by legislature in 

2005, Chapter 776, has moved the stand-your-ground principal to any area one has a legal right 

to be.14 15 An individual no longer has a duty to retreat and can stand his or her ground outside of 

their dwelling. Statute 776.013 unreservedly states that: 

  

“(3) A person who is not engaged in an unlawful activity and who is attacked in any 

other place where he or she has a right to be has no duty to retreat and has the right to stand his 

or her ground and meet force with force, including deadly force if he or she reasonably believes 

it is necessary to do so to prevent death or great bodily harm to himself or herself or another or to 

prevent the commission of a forcible felony.”16 

 

Furthermore, the use of deadly force can be found justifiable and would not require one 

to retreat simply by the individual’s belief of imminent threat of great bodily injury or death 

existing.17 Florida Statute 776.012 states: 

  

 “However, a person is justified in the use of deadly force and does not have a duty to 

retreat if: 

(1) He or she reasonably believes that such force is necessary to prevent imminent death or 

great bodily harm to himself or herself or another or to prevent the imminent commission of a 

forcible felony; or 

(2) Under those circumstances permitted pursuant to s. 776.013.”18 

 

 The new chapter provides individuals with immunity from criminal prosecution and civil 

action, as well as compensation for attorney fees, court fees, and lost income, if the defendant in 

a civil case is found to have had used justifiable use of force, and is therefore immune.19 

                                                           
13 Kris Hundley, Susan Taylor Martin & Connie Humburg, Florida ‘stand your ground’ law yields some shocking 

outcomes depending on how law is applied, Tampa Bay Time (Jun. 1, 2012), 

http://www.tampabay.com/news/publicsafety/crime/florida-stand-your-ground-law-yields-some-shocking-

outcomes-depending-on/1233133. 
14 Id. 
15 Fla. Stat. Ann. § 776.013 (West) 2005. 
16 Id. 
17 Fla. Stat. Ann. § 776.012 (West) 2005. 
18 Id. 

http://www.leg.state.fl.us/statutes/index.cfm?App_mode=Display_Statute&Search_String=&URL=0700-0799/0776/Sections/0776.013.html
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STAND YOUR GROUND STATUTE ARGUMENTS 

  

 Many of the SYG statutes opponents have argued that the new statutes have lowered the 

cost of using deadly force and that the laws have been abused.20SYG legislation affects not only 

the costs associated with legal fees and prosecution, but has also lowered the likelihood that one 

will be found guilty of the death or injury of another.21 A study of two hundred SYG cases in 

Florida found that close to seventy percent of the defendants who plead SYG as a defense 

walked away free.22 Many critics of SYG statutes, including former New Your City Mayor 

Michael Bloomberg, refer to them as “Shoot first” laws. The former Mayor expressed concerns 

that such laws protect and promote dangerous vigilantism and violent confrontations.23 On the 

other hand, supporters of SYG laws consider such laws necessary. Supporters of SYG legislation 

in Illinois and Iowa have stated that there is a need for such legislation because they believe that 

victims should be able to use deadly force against an aggressor even if they are not at their home. 

Furthermore, these victims should not be treated as criminal.24 Florida State Representative 

Dennis Baxley expressed his support of SYG statutes and said, “If we empower people to stop 

bad things from happening, they will.”25 Representative Baxley stated that such statutes lower 

the occurrence of violent crimes.26 Supporters have expressed the belief that an individual should 

be able to protect him or herself no matter where they are, and that they should not worry about 

civil or criminal lawsuits brought against them.27 

 

 Many of the debates have simply been based on each group’s personal beliefs on the 

subject of self-defense. However, there had not been any studies out that could shed light on the 

subject and offer some factual data that could support either side of the argument. Research on 

this subject was impossible in the early years after the passage of SYG laws because there simply 

was not enough data available to create conclusive research. Arguments for and against SYG 

laws have tended to be based on political and personal beliefs without facts to back either side. 

                                                                                                                                                                                           
19 Fla. Stat. Ann. § 776.032 (West) 2005. 
20 Kris Hundley, Susan Taylor Martin & Connie Humburg, Florida ‘stand your ground’ law yields some shocking 

outcomes depending on how law is applied, Tampa Bay Time (Jun. 1, 2012), 

http://www.tampabay.com/news/publicsafety/crime/florida-stand-your-ground-law-yields-some-shocking-

outcomes-depending-on/1233133. 
21 Id. 
22 Id. 
23 Maggie Haberman, Mayor Bloomberg: End ‘shoot-first” laws, POLITICO (Jul. 14,2013), 

http://www.politico.com/story/2013/07/mayor-bloomberg-end-shoot-first-laws-gun-control-94123.html. 
24 Brian Wellner & Mike Wiser, Supporters of ‘Stand Your Ground’ laws in Iowa, Illinois don’t back down, Quad-

City Times (Mar. 24, 2012), http://qctimes.com/news/local/crime-and-courts/supporters-of-stand-your-ground-laws-

in-iowa-illinois-don/article_d7c96230-756e-11e1-8477-0019bb2963f4.html. 
25 Interview with Dennis Baxley, Florida State Representative, MSNBC studios (Mar. 21, 2012). 

http://video.msnbc.msn.com/newsnation/46811800/#46811800. 
26 Id. 
27 Id. 
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Even though it might seem that the division over SYG laws is something novel, it is quite  

the opposite. Division on the subject of these laws can be traced back to the late eighteen 

hundreds. The cases of Beard v. U. S.28 and Allen v. U.S.29 are a prime example of this. In the 

Beard v. U.S. case, the defendant Beard was accused of murdering an individual by the name of 

Will Jones. The dispute between Beard, Will Jones, and Jones’ two other brothers by the names 

of John Jones and Edward Jones arose over the rightful ownership of a cow.30 The Jones brothers 

trespassed on Beards property with the expressed intent of taking the cow off of Beard’s 

property. After Beard ordered the brothers to leave his property, Will Jones approached Beard in 

an angry manner with his left hand in his pocket.31 To this, Beard responded by hitting Jones 

across the head with his shotgun. The trauma of the strike led to Jones’s death. 

After the court reviewed the case, the supreme court of Ohio stated that:  

  

“The question, then, is simply this: Does the law hold a man who is violently and 

feloniously assaulted responsible for having brought such necessity upon himself on the sole 

ground that he failed to fly from his assailant when he might safely have done so? The law, out 

of tenderness for human life and the frailties of human nature, will not permit the taking of it to 

repel a mere trespass, or even to save life where the assault is provoked; but a true man, who is 

without fault, is not obliged to fly from an assailant, who by violence or surprise maliciously 

seeks to take his life, or to do him enormous bodily harm.”32 

 

The statement of the court supports the premise that one does not have a duty to retreat 

when they are faced with circumstances that could lead to a loss of one’s life or great bodily 

harm. Two years later, in the case of Allen v. U.S., the same court came to quite a different 

conclusion in regards to the extent of self-defense law and deadly force. In this case the 

defendant, Allan, was involved in a dispute with one Philip Henson. The dispute erupted into a 

fight resulting in Allen shooting and killing Henson. In regards to the case the court stated that: 

  

“If he is attacked by another in such a way as to denote a purpose to take away his life, or 

to do him some great bodily harm from which death or permanent injury may follow, in such a 

case he may lawfully kill the assailant. When? Provided he use all the means in his power 

otherwise to save his own life or prevent the intended harm, such as retreating as far as he can, or 

disabling him without killing him, if it be in his power.”33 

 

                                                           
28 Beard v. United States, 158 U.S. 550, 15 S. Ct. 962, 39 L. Ed. 1086 (1895). 
29 Allen v. United States, 164 U.S. 492, 17 S. Ct. 154, 41 L. Ed. 528 (1896). 
30 Beard v. United States, 158 U.S. 550, 551, 15 S. Ct. 962, 39 L. Ed. 1086 (1895). 
31 Id. 
32 Beard v. U.S., 158 U.S. 550, 561, 15 S. Ct. 962, 966 (U.S. 1895). 
33 Allen v. U.S., 164 U.S. 492, 497, 17 S. Ct. 154, 156 (U.S. 1896). 
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As it can be seen, the second view has contradictions to the one given in the Beard v. 

U.S. case, in that it asks for one to first use any means to retreat. So which view is correct? The 

opposing views in these two cases resonate with much of the SYG law debates we see today. 

Should one use deadly force only after all other means have been exhausted? Or should one have 

no obligation to retreat? 

 

RESEARCH ON STAND YOUR GROUND LAWS 

 

 Until recently, there weren’t any studies available on the effects of SYG laws since their 

passage. As discussed earlier, such research was not unfeasible because enough years had not 

passed since the adoption of SYG laws in order to gather sufficient data. However, there have 

been several recent studies done in the area of SYG laws and the effects on society and public 

safety. These studies have been able to shed some light on the highly debated SYG laws. 

  

One such research was conducted at Texas A&M University by Mark Hoekstra and 

Cheng Cheng.34 Mark Hoekstra is the Associate Professor of Economics at Texas A&M 

University and holds a Ph.D. in Economics. Cheng Cheng is the research assistant to Mark 

Hoekstra and holds a M.S. in Applied Economics. The purpose of their research was to test 

whether SYG laws had a deterrent effect on crime and whether it influenced homicides.35 The 

data used in the research was state-level crime data that was collected from the Federal Bureau of 

Investigation’s (FBI) Uniform Crime Reports.36 Hoekstra and Cheng compared the within-state 

changes in crime of states with SYG laws and the within-state crime data of states without such 

laws over the same time period. They also compare the within-state changes to states in the same 

geographical region in order to avoid any geographical region bias. The underlying belief of the 

research is that, if SYG laws have an effect on crime, it would show up in the comparison 

between states with SYG legislature and states without such laws.37 After analyzing the data, 

Hoekstra and Cheng concluded, “Results indicate that the prospect of facing additional self- 

defense does not deter crime. Specifically, we find no evidence of deterrence effects on burglary, 

robbery, or aggravated assault. Moreover, our estimates are sufficiently precise as to rule out 

meaningful deterrence effects.”38 As it can be seen, the research of Hoekstra and Cheng boldly 

disprove any notions of SYG laws lowering crime rates. Moreover, their research found 

noteworthy evidence showing that states with SYG laws experienced more homicides. Their 

research pointed out that states with SYG laws experienced an increase of homicides by eight 

                                                           
34 Mark Hoekstra & Cheng Cheng, Does Strengthening Self-Defense Law Deter Crime or Escalate Violence? : 

Evidence from Expansions to Castle Doctrine, 48, The Journal of Human Resources 821 (2013). 
35 Id. 
36 Id. 
37 Mark Hoekstra & Cheng Cheng, Does Strengthening Self-Defense Law Deter Crime or Escalate Violence?: 

Evidence from Expansions to Castle Doctrine, 48, The Journal of Human Resources 821, 823  (2013). 
38 Id. 
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percent relative to states without such laws.39 Hoekstra and Cheng conclude that SYG laws do 

not deter crime and state, “Our findings suggest that an informed debate over these laws will 

weigh the benefits of increased protections given to victims against the net increase in violent 

deaths that result.”40 

 

CONCLUSION 

 

 After Florida’s implementation of a Stand Your Ground law, more than 20 other states 

have followed in the steps of Florida.41 Many of which have used the Florida statute as a blue-

print for their own SYG laws. These statutes have widened the scope of the traditional Castle 

Doctrine by removing the duty to retreat when one is outside their dwelling. Under the new laws, 

the use of lethal force is justified simply by a belief of fear for one’s safety.42 Thus, it has 

become difficult to determine whether an individual used deadly force justifiably under certain 

circumstances, due to the ambiguous nature of what can be perceived as reasonable. In a fatal 

incident where there are no eye witnesses, such as the Zimmerman case, a defendant must simply 

demonstrate in a belief that they were in imminent danger of great bodily injury or death. If the 

person is found to have used force as it is permitted in SYG law, then they receive immunity 

from any criminal or civil action against them.  

  

It has become quite obvious that SYG laws have been misused. Such laws have been 

used successfully in cases where the defendant’s claims can be viewed by society as quite 

questionable. Based upon the recent research discussed in this paper, it seems that such laws do 

not lower crime rates as some proponents have argued. Also, these laws have had the alarming 

effect of increasing homicide rates in states with SYG laws by eight percent.43 Such laws 

diminish the purpose of law enforcement agencies and give ordinary individuals the power to 

become the judge, jury, and executioner of another. Even though there has been a good deal of 

media attention focused on this topic, as well as public outcry, it does not seem that SYG laws 

will be repealed.44 This can be attributed to the intense lobbying of gun activist groups as well as 

having a large portion of the public who believe that such laws are justifiable and needed. Most 

people are in support of having some sort of self-defense law, but it is a question of how far a 

person has the right to justifiably use deadly force against another. In order to settle the debate 

                                                           
39 Id. 
40 Id. 
41 Elizabeth Chuck, Florida had first Stand Your Ground law, other states followed in ‘rapid succession’, NBC 

News, (Jul. 18, 2013), http://usnews.nbcnews.com/_news/2013/07/18/19522874-florida-had-first-stand-your-

ground-law-other-states-followed-in-rapid-succession?lite. 
42 Fla. Stat. Ann. § 776.012 (West) 2005. 
43 Mark Hoekstra & Cheng Cheng, Does Strengthening Self-Defense Law Deter Crime or Escalate Violence? : 

Evidence from Expansions to Castle Doctrine, 48, The Journal of Human Resources 821, 849 (2013). 
44 Matthew DeLuca, Majority of Americans support ‘Stand Your Ground’ laws: poll, NBC News (Aug. 2, 1013), 

http://usnews.nbcnews.com/_news/2013/08/02/19831793-majority-of-americans-support-stand-your-ground-laws-

poll?lite. 
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over SYG laws, it would be best if there is a discussion that would weigh the costs over the 

benefits of such laws. Even though repeal does not seem likely at this stage, discussions 

clarifying any misuse of such laws and perhaps amending them should be considered as a 

plausible alternative. 
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               Analysis of the Weaknesses of the Florida Senate Bill 1159 Solution 

to Oral Parity 

By: Nicole Wenzel 

 There are undoubtedly many issues weighing on the mind of a cancer patient; affording 

access to progressive and effective medical care should not be one of them. A cancer diagnosis 

has become a death sentence, both medically and financially. Not only are these patients battling 

against mortality, but facing the impossible fiscal decision of how to finance their survival as 

obstinate drug manufacturers continue to charge exorbitant prices for their most promising 

treatments, such as orally administered Chemotherapy medications. Sustaining these prices has 

led patients to reject essential oral anticancer prescriptions assigned to them by their oncologists 

in spite of the implicit dangers.1 The widespread outcry from patients and doctors to lower 

medication costs has not fallen on deaf ears in the state of Florida. Senate Bill 1159 was signed 

by Governor Scott on June 7, 2013 with the intention of affording relief for insured cancer 

patients. Is this law the ultimate solution to the oral chemotherapy parity crises? 

 Effective July 1, 2014, the bill requires that an individual insurance policy, group 

insurance policy, or health maintenance contract that provides coverage for cancer treatment 

medications also provide coverage for orally administered cancer treatment medications which is 

a stipulation not legally required previously to this bill in Florida.  Additionally, these insurance 

policies and contracts are required to provide coverage for orally administered cancer treatment 

medications on “a basis no less favorable than that required by the policy or contract for 

intravenously administered or injected cancer treatment medications”.2  IV/Inject medications 

are conducted as outpatient doctor office visits paid in a fixed co-payment that is rarely more 

than thirty dollars. Annual out-of-pocket costs are capped as well. Prior to the bill, Oral 

Chemotherapy treatment was covered under the Health Plan’s Pharmacy Benefit in which the 

patient pays a percentage of the cost of the drug. This percentage could be upwards of fifty 

percent, depending on the Health Plan terms.3 The out-of-pocket costs were not capped. The 

result of this bill is the equalization of the price difference between the IV or injected 

medications and orally administered medication for Florida patients who are privately insured. 

This bill materially lessens insured patients’ oral chemotherapy payments.  

                                                           
1 Sonya Blesser Streeter, MPP, MPH, Patient and Plan Characteristics Affecting Abandonment of Oral 

Oncolytic Prescriptions (May 2011), 

http://www.sph.umich.edu/vbidcenter/registry/pdfs/abandonment_of_oral_oncolytic_rx.pdf. 
2 CS/CS/HB 1159 Health Care (2013), http://www.flsenate.gov/Session/Bill/2013/1159/BillText/er/PDF.  
3 State of New Hampshire Insurance Department, 

Actuarial Assessment of the Report of the Committee to Evaluate the Parity between Oral and Intravenou.

s Chemotherapy (August 6, 2012), 

http://www.nh.gov/insurance/reports/documents/nhid_oralchemoanalysis2012.pdf.   
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Among the weaknesses of this bill is the denial of assistance for uninsured patients. 

Despite a significant public outcry, the uninsured people of Florida continue to miss the 

opportunity to take orally administered treatments because of the steep financial constraints. 

Despite being the source of the pricing problem, drug companies are still permitted to charge 

unprotected and uninsured patients inflated drug prices. 

However, this is a minor weakness because of The Patient Protection and Affordable 

Care Act (PPACA) that will begin to phase in during 2014.4 By this year, the Affordable Care 

Act will require U. S. citizens to obtain Health Care Insurance. Citizens who cannot afford 

coverage can receive a tax credit to help pay for the required insurance. While there will still be 

the option to be uninsured, these people will be penalized at year end on their taxes by the 

greater of $95 per uninsured person or 1% of their family income for their non-compliance.5 

Because of the deterrents and assistance provisions included in the Individual Mandate, very few 

cancer patients will have to contend with this shortcoming of Bill 1159 as long as they are 

appropriately insured. 

The most evident weakness of Bill 1159 is that it excludes those who are covered by the 

federally administered health insurance, Medicare. In order to qualify for Medicare coverage, the 

applicant must be sixty five years or older. The Medicare program was established in 1965 when 

the average life expectancy of a citizen was seventy years old.6 Since then, the longevity of a 

United States citizen has increased by eight years, which consequently causes the number of 

cancer diagnoses to rise as more citizens reach unprecedented ages. Specifically, Leukemia is 

commonly treated with orally administered medications. A study during the years ranging 2000-

2003 reveals that the average age of a Leukemia blood cancer diagnosis is sixty seven years old.7 

There are more citizens over the age of sixty-five than ever before in the history of the United 

States as a result of the Baby Boomer generation reaching retirement.8 Earning its notoriety as a 

retirement paradise, Florida has the largest percentage of sixty-five and up population out of all 

fifty states. The population of seniors over the age of sixty-five years old is 3,259,602 people out 

                                                           
4 Patient Protection and Affordable Care Act, Pub. L. No. 111-148, 124 Stat. 119 (2010). 
5 Ibid. 
6 Andrew Noymer, Figure 2: Life expectancy in the USA, 1900-98 (September 2005), 

http://demog.berkeley.edu/~andrew/1918/figure2.ht. 
7 National Cancer Institute Median Age of Cancer Patients at Diagnosis (2013), 

http://seer.cancer.gov/archive/csr/1975_2003/results_single/sect_01_table.11_2pgs.pdf. 
8 Emily Brandon, 65-and-Older Population Soars (January 9, 2012), 

http://money.usnews.com/money/retirement/articles/2012/01/09/65-and-older-population-

soars. 
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of a total population of 18,801,310, which is approximately seventeen percent of the state’s 

population.9  

 As of 2010, more than 3,313,021 Florida residents were enrolled in Medicare. 10 This 

makes Florida a state with the second highest number of aged or disabled Medicare 

beneficiaries.11  

 One of the glaring problems involves the negotiation of drug prices between drug 

developers and the federal governmental entity of Medicare, who supposedly share the common 

goal of the betterment of health care. In 2003, The Medicare Prescription Drug Improvement, 

and Modernization Act was enacted. In its provisions for Medicare Part D, the program specifies 

that the federal government is not permitted to negotiate prices with drug companies. This is a 

peculiarity since other governmental entities commonly negotiate with companies for lower 

prices. For instance, the Department of Veteran Affairs negotiates drug prices with companies 

and even reports costs forty to fifty eight percent less than that of Medicare.12 These existing 

legal barriers make price negotiations on behalf of Medicare an unlikely reality without 

amending previous legislation. As such, the finality of the issue is that currently Medicare 

recipients are without the aid of both state and federal assistance pertaining to the escalating 

anticancer drug prices.  

 In a historical context, Bill 1159 is not the first oral chemotherapy parity law enacted.  

Comparable laws similarly promote the notion of an equal basis between IV/Injected and Oral 

anticancer treatments in insurance policies. The Cancer Drug Coverage Parity Act of 2013 was 

introduced to the House of Representatives in early 2013, with the intention of developing a 

national standard for cancer treatment insurance coverage. The Act states that health insurance 

issuers may not impose an increase in out-of-pocket costs with respect to anticancer treatments, 

reclassify benefits with respect to anticancer medications, or apply more restrictive limitations on 

prescribed orally administered anticancer medications, or intravenously administered or injected 

anticancer medications.13 Several states have enacted their own similar parity laws to assist their 

residents, including the states of Florida, Oregon, Indiana, Iowa, Hawaii, District of Columbia, 

Vermont, Connecticut, Kansas, Colorado, Minnesota, Illinois, New Mexico, Texas, New York, 

                                                           
9 Bureau of Economic and Business Research, Florida Population Studies, Florida Population by Age 

Group (June 2013), http://edr.state.fl.us/Content/population-demographics/data/Pop_Census_Day.pdf 
10 Sun Sentinel News, Medicare by Numbers (2014), http://www.sun-sentinel.com/health/medicare/sfl-

medicare-by-the-numbers-chart-2010,0,4911912.htmlstory. 
11 The Henry J. Kaiser Family Foundation, State Health Facts: Total Number of Medicare Beneficiaries 

(2010), http://kff.org/medicare/state-indicator/total-medicare-beneficiaries/. 
12 Austin, Frakt; Steven D. Pizer, Roger Feldman (May 2012). "Should Medicare Adopt the Veterans 

Health Administration Formulary?". Health Economics 21 (5): 485–95 . 
13 The Cancer Drug Coverage Parity Act of 2013 H.R. 1801 (2013). 
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Washington, Nebraska, New Jersey, Maryland, Virginia, Delaware, Louisiana, Massachusetts, 

and Utah.14  

 A fitting solution would entail consideration of drug pricing which brings morality to the 

forefront. How much is a human life worth? Cancer drug manufacturers place the value of 

human life at just over a hundred thousand dollars a year if their retail prices can serve as a 

benchmark. In 2012, eleven of the twelve FDA approved medications were over the threshold of 

a hundred thousand dollars.15 While most would not argue the pricelessness of the gift of life, the 

moral implications of charging such a high price to ill persons whose lives are dependent upon it 

is appears to be a disservice to its ultimate purpose of saving the lives of the afflicted. The 

concept of putting a price on something of indeterminable value is entrenched in human history. 

Aristotle began with the idea of Justum Pretium, or the idea of an ethical “just price” for every 

product based on the amount of labor.16 Thomas Aquinas furthered the idea by saying that the 

product’s price should equate to the amount of labor and extraneous costs of production for 

improvements, dangers of trade, or location differences.  In the current free market economy, the 

price of goods is determined by the willingness and ability of buyers to pay for them. A 

compromise for the drug company’s maximizing profits goal and the public’s need for affordable 

health care would be a price that reasonably provides drug companies with profit and 

reimbursement for development that also can be afforded by patients through their insurance 

providers. How is such a compromise possible if Medicare cannot negotiate?  

 The solution proposal to the weaknesses of Senate Bill 1159 is a federal price ceiling on 

the steep costs of clinical trials of cancer drug development. The federal government manages 

the price setting of many items of essential and indeterminable value to ensure the public 

interest, such as the minimum wage, housing, and gasoline. According to The National Research 

Act of 1974, drug developers have to get human clinical trials approved and monitored by an 

Institutional Review Board, which is a team of experts that consists of physicians, statisticians, 

and community members who ensure the participants are protected ethically and legally. These 

Institutional Review Boards are governed by The National Institutes of Health and the U.S. Food 

and Drug Administration.17 There are typically four phases to a clinical trial: safety screening, 

determining the effectiveness of the drug, final confirmation of safety and effectiveness, and 

post-marketing studies.18 The usual length of a clinical trial is eight years.19 During this time, the 

                                                           
14 Sydney Abbott, JD, Association of Community Cancer Centers, Oral Parity Update 2013: State 

Edition (May 9, 2013), http://acccbuzz.wordpress.com/2013/05/09/oral-parity-update-2013-state-edition/. 
15 Hagop Kantarjian. Price of drugs for chronic myeloid leukemia (CML, reflection of the unsustainable 

cancer drug prices: perspective of CML Experts (April 25, 2013), 

http://bloodjournal.hematologylibrary.org/content/early/2013/04/23/blood-2013-03-490003.full.pdf+html. 
16 Ibid. 
17 Committee on Health Regulation, The Florida Senate Issue Brief 2010-318: Regulation and Insurance 

Coverage of Clinical Trials (October 2009), 

http://archive.flsenate.gov/data/Publications/2010/Senate/reports/interim_reports/pdf/2010-318hr.pdf. 
18 University of Arizona Cancer Center, Frequently Asked Questions (2013), 

http://azcc.arizona.edu/patients/clinical-trials/faq. 
19 Ibid. 
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clinical trial requires funds for the routine care costs of treating the cancer for each participant 

and then the research costs of conducting the trial. Routine care costs are sometimes paid by the 

patient’s insurance provider, but payment for the trial depends on the clinical trial contract terms. 

Getting a drug from phase one to four can cost a manufacturer as much as five billion dollars.20 

Studies suggest clinical trials are sixty percent more costly than just five years ago.21   

 Apart from adjusting clinical trial phase designs to less costly alternatives, the only 

solution is setting a price ceiling on the costs of clinical trial related expenses on behalf of the 

U.S. Food and Drug Administration. Since the monitoring of clinical trials stems from this 

agency, the connections to negotiate or reduce the overall costs of clinical trials would be 

effective. Without these steep costs, drug manufacturers can make a reasonable profit and 

recover their investment, yet still make orally administered cancer medications more affordable 

to the public. Medicare would not have to negotiate terms if the market price of the drug was 

lowered, and the uninsured citizens of Florida would also be able to take advantage of lower 

market prices. 

Conclusion  

The risen cost of orally administered anticancer medications cannot be sustained by patients 

without sacrificing their financial security. Florida Senate Bill 1159 was enacted to remedy this 

burden, but this bill requires only private insurance companies to provide coverage of orally 

administered cancer medications on a favorable basis. The bill excludes uninsured cancer 

patients and Medicare recipients. The exclusion diminishes the benefits of the bill as these 

people are especially numerous in Florida. 

Additionally, nothing can be done for the excluded population to lower these anticancer 

drug prices through Medicare directly as the laws enacting Medicare prohibits price negotiation. 

In order to benefit all patients, the market price of the drug has to be lessened. Economically, a 

price ceiling on the clinical trial costs that drive up the drug prices would provide an effective 

solution to limit prices that benefits all cancer patients in need of affordable medication. 

 

 

                                                           
20 Herper, Mathew, The Cost of Creating a New Drug Now 5 Million Dollars, Pushing Big Pharma to Change 

(August 11, 2013), http://www.forbes.com/sites/matthewherper/2013/08/11/how-the-staggering-cost-of-inventing-

new-drugs-is-shaping-the-future-of-medicine/ 

http://jco.ascopubs.org/content/31/28/3600.full#ref-list-1. 
21 Cutting Edge Research Information, Clinical Development and Trial Obligations (2013), 

http://www.cuttingedgeinfo.com/research/clinical-development/trial-operations/. 
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The First Amendment, Speech, and Modern Culture: Bland v. Roberts, 

2013: Facebook “likes”, protected speech 
 

By: Shanique Mais 

 

“…the peculiar evil of silencing the expression of an opinion is, that it is robbing the 

human race.”— On Liberty, John Stuart Mill 
 

 

Since passing by Congress in September 25, 1789 and ratification on December 15, 1791, 

the forty-five words of the First Amendment of the Bill of Rights, which speaks on US citizens’ 

rights of freedom, petitions, and assembly, have never changed and states: “Congress shall make 

no law … abridging the freedom of speech.”1 The people, culture, and society this law seeks to 

protect, however, have.  

 

The Courts have historically been challenged to alter their interpretations of certain laws 

for the regulations to be relevant to the needs and issues of the public. We live in a society where 

technology is constantly on the verge of development and evolution; The Next Big Thing™2 is 

here for but a short period until the next new gadget emerges; our technology is rapidly changing 

but its driver, the culture, is in a constant state of change. In researching this article, I found some 

important issues or questions on this topic.  

 

 Considering the advances in technology and electronics, where do these issues 

leave the law?  

 Are and should our Twitter and Facebook postings protected speech?  

 Is clicking the “like” button on someone’s Facebook page under the speech clause 

of the First Amendment?  

 How does the law address and govern the rapidly evolving society, specifically on 

the issue of their freedom of speech and expression?  

 

This article seeks to explore these issues specifically as I analyze the recent Fourth 

Circuit Court of Appeals ruling of Bland v. Roberts in September 2013. The 2013 Court’s ruling 

defined Facebook “likes” as pure and substantive political speech; this form of speech warrants 

the highest degree of protection under the US Constitution. 

 

                                                           
1 1st Amendment fully reads: Congress shall make no law respecting an establishment of religion, or 

prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press, or the right of 

the people peaceably to assemble, and to petition the Government for a redress of grievances. 
2 Samsung, Galaxy S, Samsung Galaxy, Super AMOLED, SAFE, Samsung KNOX, S Beam, Air Gesture, 

Air View, Group Play and Samsung Smart Switch are all trademarks of Samsung Electronics Co., Ltd. G. 
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Bland v. Roberts – Case history and information 

 

In November of 2009, the sheriff of Hampton, Virginia, B.J. Roberts, ran for re-election 

having served in that capacity for 17 years. Select members of Roberts’ office, however, 

including Bobby Bland, were not supportive of the ordeal in having Roberts prolong his role as 

Hampton sheriff. Resorting to social media among other efforts to express their opposition to 

Roberts’ re-election, they “liked” the Facebook campaign page of opponent Jim Adams. The 

plaintiffs showed public support for Jim Adams in different ways and subterfuge tactics by the 

less daring. Roberts confronted the plaintiffs about their lack of support for him during the 

election process.  Despite their efforts, Roberts was re-elected and subsequently fired Bobby 

Bland and a few others stating that they “hindered the harmony and efficiency of the office” by 

not supporting him.  

 

On March 4, 2011, the plaintiffs filed suit in their Virginia District Court against the 

Sheriff in his individual and official capacities alleging that he violated their First Amendment 

rights to freedom of speech and freedom of association when he fired them in retaliation against 

their affirmative support of his electoral opponent. The defendant moved for a summary 

judgment3 which was granted by the District Judge Raymond A. Jackson who stated that “simply 

liking a Facebook page is insufficient. It is not the kind of substantive statement that has 

previously warranted constitutional protection” and dismissed the case. 

 

The plaintiffs appealed the case rulings together with the support of the American Civil 

Liberties Union, American Civil Liberties Union of Virginia Foundation, Facebook Inc. and 

National Association of Police Organizations. Chief Judge William Traxler of the Fourth Circuit 

Court of Appeals reversed Jackson’s rulings noting:  

 

Once one understands the nature of what [the plaintiff] did by liking the Campaign Page, 

it becomes apparent that his conduct qualifies as speech. On the most basic level, clicking 

on the “like” button literally causes to be published the statement that the User “likes” 

something, which is itself a substantive statement.  In the context of a political 

campaign’s Facebook page, the meaning that the user approves of the candidacy whose 

page is being liked is unmistakable. . 

 

                                                           
3 “[S]ummary judgments should be granted in those cases where it is perfectly clear that no issue of fact is 

involved and inquiry into the fact is not necessary to clarify the application of the law.” Once a motion for 

summary judgment is properly made and supported, the opposing party “must come forward with specific 

facts showing that there is a genuine issue for trial.” Matsushita, 475 U.S. at 586–87, 106 S.Ct. 1348 

(1986) (quoted in Bland v. Roberts). 
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As noted within this case, the Supreme Court has upheld that online speech is worthy of the same 

level of protection as other speech.4  

 

The Court explained that the meaning and message that the plaintiffs were trying to 

convey – their approval of Adams for sheriff and their disapproval of Roberts – by liking 

Adams’ page, were “unmistakable”. Judge Traxler made clear that whether the plaintiffs, in an 

effort to get their message across, had used a keyboard to type that they support Adams or 

clicked a button to show their support is of no constitutional significance. 

 

Speech, Technology, and Time 

 

One term and/or theory commonly mentioned in deciding whether or not the forum is a 

traditional public forum and thus the level of protection warranted under the First Amendment is 

whether it is among the fora5 which, since time out of mind, have been used for purposes of 

assembly, communicating thoughts between citizens, and discussing public questions. But how 

long is “time out of mind”? Also referred to as ‘times immemorial’, time out of mind means that 

such is and has been the tradition or custom for so long that we have no recollection of how long 

or when the practice started. This is an issue faced by the courts in today’s rapidly changing 

society, culture, and technology: 

 

We often hear that technology is advancing so fast that society cannot keep up. But in 

reality, social change is intimately linked to technology changes, and that expectations of 

what technology can bring changes in intensity.6 

 

As the society, culture, and values of America continues to change and evolve, so does 

technology as a means of keeping up with and giving society what it wants and needs. As a 

result, so must the laws and interpretations thereof. In the lower court 2012 verdict, Judge 

Raymond Jackson of the Eastern District of Virginia failed to take these facts into consideration 

in his opinion and, as a result, threw out the suit, finding that the simple stroke on a keyboard 

                                                           
4  From Bland v. Roberts (2013): “The Supreme Court has rejected the notion that online speech is 

somehow not worthy of the same level of protection as other speech. See Reno v. ACLU, 521 U.S. 844, 

870 (1997); see also Ashcroft v. ACLU, 542 U.S. 656 (2004).” 
5 Plural form of forum. 
6 This quote comes from the historian of ideas, Martin Hultman, who in a widely publicized research 

project together with his colleague Christer Nordlund, from Umeå Studies in Science, Technology and 

Environment (USSTE), is studying these parcels in intensity regarding environmental technology (2013, 

March 14). Is technology really too fast for society?. Umeå University. Retrieved January 14, 2014, from 

http://www.humfak.umu.se/ english/about/news/newsdetailpage/is-technology-really-too-fast-for-

society.cid211625 ORIGINAL PUB: Martin Hultman & Christer Nordlund (2013) Energizing 

technology: expectations of fuel cells and the hydrogen economy, 1990–2005, History and Technology: 

An International Journal, 29:1, 33-53, DOI: 10.1080/07341512.2013.778145 
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clicking the “like” button did not represent an actual “substantive statement” protected by the 

First Amendment7.  

 

Though the Courts have not made a definite declaration of the internet as a traditional public 

forum, it has referred to the internet as a place for free exchange of ideas and commenting. 

 

Conclusion – Digital Speech 

 

Within our modern society and digital age comes a new language and form of 

communication. The carefully selected combination of letters, punctuation, and grammar 

symbols such as colons, semicolons, and brackets can be used to express emotions and ideas. 

Examples include :-), :-|8, LOL, IDK, and GR8 TY9 . Studies have shown that the average 

American spends 23 hours per week sending, texting and using social media and other forms of 

online communication.10 Whether or not the courts specifically grants the title of public for a to 

the internet, blogging, Twitter tweets, and Facebook posts, our cultural changes, interests, and 

means of expression says it is. In John Locke’s essay, ‘Concerning Human Understanding III - 

Of Words or Language in General’, he writes in reference to the value, importance, and purpose 

of language and words and describes them as:  

 

“…the signs of men's ideas, and by that means the instruments whereby men 

communicate their conceptions, and express to one another those thoughts and 

imaginations they have within their own breasts… Words are sensible signs, necessary 

for communication of ideas.”11 

 

Clicking is the new writing. It is how we communicate ideas and make agreements in 

today’s world. To make a purchase, we click. To share information among ourselves, we click. 

To speak, we click. Though just a decade ago clicking the Facebook “thumbs up” icon was a 

new phenomenon, popular culture has accepted and widely understood the meaning and message 

                                                           
7 Bland v. Roberts, 2012 US Dist. Lexis 57530, 4:11cv45 (E.D. Va.; Apr. 24, 2012). 
8 Common smiley combinations, where :-) = , :-| =  
9  (Tecca), Jessica. "92 Teen Text Terms Decoded for Confused Parents.” TIME.com. 

http://techland.time.com/ 2012/05/03/92-teen-text-terms-decoded-for-confused-parents/#ixzz2qQ9PR73j 

(accessed January 3, 2014). Note: LOL, IDK, and GR8, TY translates “Laugh out Loud”, “I Do not 

Know”, and “Great, Thank you”, respectively. 
10  Mielach, David. "Americans Spend 23 Hours Per Week Online, Texting." Yahoo! News. 

http://news.yahoo.com/ americans-spend-23-hours-per-week-online-texting-092010569.html (accessed 

January 2, 2014). 
11  BOOK III: John Locke's ESSAY CONCERNING HUMAN UNDERSTANDING: Of Words or 

Language in General from http://oregonstate.edu/instruct/phl302/texts/locke/locke1/Book3a.html#Chapter 

I. 
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of liking one’s page. And now, with the backing of Judge William Traxler, Jr., a simple click is 

protected speech. 
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Analog Laws in the Digital Age: Licensing Reform in the 21st Century 

By: Nicholas DeVuono 

The number of issues of copyright infringement, with respect to the digital age, has 

grown exponentially to new levels. The Recording Industry Association of America (RIAA) is 

the trade organization that supports and promotes the creative and financial vitality of the major 

music companies1 both here and abroad. They are also heavily involved in lobbying efforts and 

litigation on behalf of the music industry, and in the past have gone to extremes to enforce such 

laws, including raids, property seizures and heavy fines. These moves designed to crack down on 

copyright infringement use valuable time and resources.  

The use of compilations, or mixtapes in the music industry are not to be confused with an 

illegal duplication operation for financial gain. Rather, they’re a vital tool a Disc Jockey can use 

to gain regional and national exposure. The problem lies within the law. These samples of songs 

used in a compilation format for promotional use are protected under federal statute 17. U.S.C. § 

501. In order to use a copyrighted work and follow the law, one would have to obtain multiple 

licenses.  

 

The required licensing fees could be too costly for an individual to pay to promote their 

name. Without the correct financial backing, following the rule of law could be a problem 

instead of a safeguard. Furthermore, it is short sighted to assume anyone can purchase a license 

to use the recorded work.  

The following proposal would solve the problem:  Relax copyright infringement lawsuits 

against Disc Jockeys who are using a compilation with copyrighted music as a promotional tool 

provided full credit is disclosed where applicable, and the copyrighted work was used for 

promotional purposes only. 

 

Webster defines the following terms:  

 a Disc Jockey is a person who plays popular recorded music on the radio or at a party or 

nightclub.  

 A musician is defined as a person who writes, sings, or plays music.  

 The word promote is defined in part as something that is done to make people aware of 

something and increase its sales or popularity. 

 An MP3 is defined as a computer file format for the compression and storage of digital 

audio data.  

                                                           
1 http://www.riaa.com/aboutus.php?content_selector=about-who-we-are-riaa (2/8/14). 
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 A compact disc, or CD is defined as a small optical disk usually containing recorded 

music or computer data.  

 A mixtape is defined as a compilation of songs recorded (as onto a cassette tape or a CD) 

from various sources.2 

   

The Copyright Act provides the following defining terms: 

 17. U.S.C. § 102 · Subject matter of copyright: In general (a) Copyright protection 

subsists, in accordance with this title, in original works of authorship fixed in any 

tangible medium of expression, now known or later developed, from which they can be 

perceived, reproduced, or otherwise communicated, either directly or with the aid of a 

machine or device. Works of authorship include the following categories: 

 

(1) literary works; 

(2) musical works, including any accompanying words; 

(3) dramatic works, including any accompanying music; 

(4) pantomimes and choreographic works; 

(5) pictorial, graphic, and sculptural works; 

(6) motion pictures and other audiovisual works; 

(7) sound recordings; and 

(8) architectural works. 

 

(b) In no case does copyright protection for an original work of authorship extend to any 

idea, procedure, process, system, method of operation, concept, principle, or discovery, 

regardless of the form in which it is described, explained, illustrated, or embodied in such 

work.3 

 

 17. U.S.C. § 103 · Subject matter of copyright: Compilations and derivative works (a) 

The subject matter of copyright as specified by Section 102 includes compilations and 

derivative works, but protection for a work employing preexisting material in which 

copyright subsists does not extend to any part of the work in which such material has 

been used unlawfully. 

 

(b) The copyright in a compilation or derivative work extends only to the material 

contributed by the author of such work, as distinguished from the preexisting material 

employed in the work, and does not imply any exclusive right in the preexisting material. 

The copyright in such work is independent of, and does not affect or enlarge the scope, 

                                                           
2 http://www.merriam-webster.com/dictionary/mixtape (3/3/14). 
3 http:/www.copyright.gov/title17/92chap1.pdf (2/23/14). 
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duration, ownership, or subsistence of, any copyright protection in the preexisting 

material.4  

 

 17. U.S.C. § 106 · Exclusive rights in copyrighted works. Subject to Sections 107 

through 122, the owner of copyright under this title has the exclusive rights to do and to 

authorize any of the following: 

(1) to reproduce the copyrighted work in copies or phono records; 

(2) to prepare derivative works based upon the copyrighted work; 

(3) to distribute copies or phono records of the copyrighted work to the public by 

sale or other transfer of ownership, or by rental, lease, or lending; 

 

(4) in the case of literary, musical, dramatic, and choreographic works, 

pantomimes, and motion pictures and other audiovisual works, to perform the 

copyrighted work publicly; 

(5) in the case of literary, musical, dramatic, and choreographic works, 

pantomimes, and pictorial, graphic, or sculptural works, including the individual 

images of a motion picture or other audiovisual work, to display the copyrighted 

work publicly; and 

(6) in the case of sound recordings, to perform the copyrighted work publicly by 

means of a digital audio transmission.5 

 

 17. U.S.C. § 114 · Scope of exclusive rights in sound recordings 

(a) The exclusive rights of the owner of copyright in a sound recording are limited to the 

rights specified by clauses (1), (2), (3) and (6) of Section 106, and do not include any 

right of performance under Section 106(4). (b) The exclusive right of the owner of 

copyright in a sound recording under clause (1) of Section 106 is limited to the right 

to duplicate the sound recording in the form of phono records or copies that directly 

or indirectly recapture the actual sounds fixed in the recording. The exclusive right of 

the owner of copyright in a sound recording under clause (2) of Section 106 is limited 

to the right to prepare a derivative work in which the actual sounds fixed in the sound 

recording are rearranged, remixed, or otherwise altered in sequence or quality. The 

exclusive rights of the owner of copyright in a sound recording under clauses (1) and 

(2) of Section 106 do not extend to the making or duplication of another sound 

                                                           
4 Id. 
5 Id. 
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recording that consists entirely of an independent fixation of other sounds, even 

though such sounds imitate or simulate those in the copyrighted sound recording. 

 

The exclusive rights of the owner of copyright in a sound recording under clauses (1), 

(2), and (3) of Section 106 do not apply to sound recordings included in educational 

television and radio programs (as defined in Section 397 of Title 47), whether 

distributed or transmitted by or through public broadcasting entities (as defined by 

Section 118(f)), provided, that copies or phono records of said programs are not 

commercially distributed by or through public broadcasting entities to the general 

public.6 

 

 17. U.S.C. § 501 · Infringement of copyright 

(a) Anyone who violates any of the exclusive rights of the copyright owner as provided 

by Sections 106 through 122 or of the author as provided in Section 106 A (a), or who 

imports copies or phono records into the United States in violation of section 602, is 

an infringer of the copyright or right of the author, as the case may be. For purposes 

of this chapter (other than section 506), any reference to copyright shall be deemed to 

include the rights conferred by Section 106 A (a). As used in this subsection, the term 

“anyone” includes any State, any instrumentality of a State, and any officer or 

employee of a State or instrumentality of a State acting in his or her official capacity. 

Any State, and any such instrumentality, officer, or employee, shall be subject to the 

provisions of this title in the same manner and to the same extent as any 

nongovernmental entity.  

 

(b) The legal or beneficial owner of an exclusive right under a copyright is entitled, 

subject to the requirements of section 411, to institute an action for any infringement 

of that particular right committed while he or she is the owner of it. The court may 

require such owner to serve written notice of the action with a copy of the complaint 

upon any person shown, by the records of the Copyright Office or otherwise, to have 

or claim an interest in the copyright, and shall require that such notice be served upon 

any person whose interest is likely to be affected by a decision in the case. The court 

may require the joinder, and shall permit the intervention, of any person having or 

claiming an interest in the copyright.7 

 

These works of compilation used without the appropriate licensing allow the copyright 

owner to initiate an action for infringement. They are a form of free promotion and marketing at 
                                                           
6 Id. 
7 http://www.copyright.gov/title17/92chap5.pdf (2/23/14). 
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no cost to the owner, and are not being sold. In the digital age, a Disc Jockey can make a 

compilation using a home studio with inexpensive recording devices and market it anywhere in 

the world over the internet. The vast reach provides opportunity to aspiring musicians to build an 

audience globally in a fraction of the time it would require without such capabilities.  

 

Hindering a Disc Jockey to obtain licenses and pay fees and additional concessions can 

put the musician out of business. The time, money and resources to move forward  with a claim 

for the sake of making an example, even if it is shown the compilation was  not sold puts Disc 

Jockey’s in a tough position.   

 

The 2007 raid on Atlanta, GA based DJ Drama by federal authorities on behalf of the  

R.I.A.A. led to thousands of mixtapes, recording equipment and vehicles being  confiscated. At 

the time, there was no indication these mixtapes in CD format were being sold at a fixed price. 

Nonetheless, criminal charges were filed. There still isn’t a clear line drawn between a 

counterfeit CD and compilation. The gray area, until an official distinction is made will always 

put a Disc Jockey and their promotional compilations in a vulnerable position. Provided the work 

is used for promotional purposes only, released to the public where they can download it in MP3 

format, or obtain a hardcopy at an event hosted at a nightclub or music festival should not 

warrant an infringement action. In the event a Disc Jockey sells the compilation without the 

appropriate licensing then and only then should section 501 be enforced. That is sidestepping 

income that ought to be provided to the copyright owner.  

CONCLUSION 

By  updating the public policy with limitations, it will open the door to new Disc 

Jockey’s, new remixes, as well as new artists in an industry that moves so fast it can be difficult 

to keep up. Unfortunately, these compilations are considered infringement. Until this shaky area 

of copyright law is resolved, it will remain a threat.  
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An Issue of Individual Sovereignty: The Loss of Constitutional Rights –  

An Unadjudicated Issue Summarized 

By: Ryan Chae 

America has long since been known as the land of the free, and although this notion 

maintains some legitimacy, corruption runs rampant more than ever, slowly limiting the 

democracy of a once truly free nation. Some of the most prominent philosophers who founded 

this great state argued against the establishment of government due to their fear of tyranny. 

Despite their best efforts through the US Constitution, tyranny may well be on its way through 

the form of governmental corruption as a mere stepping stone to a total paradigm reversion of a 

time reminiscent of 18th Century England; the very thing our forefathers rebelled against. 

THE FORMATION OF PROTECTIONS 

In 1871, Congress enacted 42 U.S.C. §1983 to provide a cause of action for those who 

suffered infringement on constitutionally or statutory guaranteed rights at the hand of a 

government official, in an attempt to ensure that such rights are respected, and if violated, would 

allow the victim to seek remedy. However, many public officials, such as law enforcement 

officers claim immunity from §1983 actions. And, despite the fact that §1983 does not explicitly 

define or grant immunity from such causes, the United States Supreme Court has consistently 

interpreted §1983 to implicitly afford immunity to some individuals.  

Perhaps one of the most challenging of these implied immunities is the Doctrine of 

Qualified Immunity. Bivens v. Six Unknown Named Agents1, first acknowledged this immunity 

and was decided as an effort to shield government officials from the liability of violating another 

individual’s federally established constitutional rights through the execution of their assigned 

duties. This protection PASSIVE VOICE BOICE was afforded to encourage government 

officials, primarily law enforcement officers, to promptly perform their assigned duties without 

fear of retribution for carrying out those duties, thus allowing for unhindered performance. 

Although the Doctrine does allow for more prompt, decisive performance of law enforcement 

officers, some unanticipated detriments have come as a result. Thus, one must consider, if there 

are no limitations on these immunities, would this not enable the uninhibited use of power, force, 

and ultimate control of constitutionally guaranteed rights? 

As a result of the judiciary’s uncertainty in interpreting the Doctrine, and the results that 

ambiguity has had, the answer may very well be yes. While some officials utilize this protection 

for the fair and just execution of their assigned duties, this is not always the case. Some view this 

                                                           
1 Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971). 
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afforded protection as a way only to remove inhibitions that promote ethical, moral and a fair 

execution of such lawful duties, thus allowing ultimate, unadulterated power.  

Now, without any fear of retribution and a rare occurrence of prosecution of those 

violating rights deliberately, Americans are starting to see a corrupted state come to fruition, as 

more and more Americans are reporting unnecessary use of excessive force by law enforcement 

officials. Moreover, it is increasingly evident that a new breed of law enforcement is well on its 

way - one which can be defined as egocentric, corrupt, fearless, and abusive. Such mottos as “To 

Serve and Protect” may well be on its way to being a distant fantasy, where reality is something 

more similar to that of Big Brother,2 if left unchallenged.  

THE BIG PICTURE 

Such corruption is well portrayed in a recent article by the Sun Sentinel3, where an 84 

year old African-American, wartime veteran was unlawfully detained, silenced, and denied his 

right to question the activity of Fort Lauderdale Police Officers4. Even more disturbing, he was 

brutally injured to the point of nullifying his lower limbs, thus rendering him immobile without 

the use of a wheelchair. All of these injuries were obtained from him merely questioning the 

activities of law enforcement officers outside of his home, which he thought was questionable. 

Fortunately, the man in this occurrence was aware of his constitutionally afforded rights and the 

clear violation and denial of those rights by law enforcement officers. He has since filed suit in 

federal court, which is currently pending.5  

More pertinent to this issue is that Americans are rarely able to successfully litigate such 

corruption, as the judicial system revels in the ambiguity of qualified immunity. The court often 

allows the defense of qualified immunity to be vastly encompassing, thus rendering officials 

almost invincible from a §1983 action. As one judge recently stated, “[w]adding through the 

doctrine of qualified immunity is one of the most morally and conceptually challenging tasks 

federal appellate court judges routinely face.”6 

ANALYSIS 

                                                           
2 George Orwell, Nineteen Eighty-Four (1949). 

3 Paula McMahon and John Burstein, Disabled Veteran says Fort Lauderdale Officer Broke His Hip, 

SunSentinel, (November 2, 2011), http://articles.sun-sentinel.com/2011-11-02/news/fl-fort-lauderdale-

police-lawsuit-20111102_1_eula-johnson-street-crimes-unit-arrest. 

4K.A. v. State, 12 So.3d 869 (2009). 

5 Dock Williams v. City of Fort Lauderdale, Southern District of Florida (2011). 

6 Charles R. Wilson, “Location, Location, Location”: Recent Developments in the Qualified Immunity 

Defense, 57 N.Y.U. Ann. Surv. Am. L. 455, 447 (2000). 
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Before one is able to assess the severity of this issue, it is first and foremost imperative to 

gain a basic understanding of the Doctrine of Qualified Immunity. In accordance with relevant 

case law and statutes, the Doctrine allows law enforcement officers to employ an array of tactics 

while investigating and detaining an individual without facing penalties for actions that normal 

citizens are not typically permitted to perform. However, as detailed by the Supreme Court in 

Harlow v. Fitzgerald7, qualified immunity shields government officials from actions, “... insofar 

as their conduct does not violate a clearly established statutory or constitutional right which a 

reasonable person would have known.”  

The court in Harlow8 established a standard, which qualified immunity must meet in 

order to raise a proper defense in litigation; however the standard has been so broadly interpreted 

that the fine line distinguishing qualified immunity from absolute immunity9 is often blurred. It 

has thus become routine practice for law enforcement officers to commonly raise a defense of 

qualified immunity for even some of the most gross and heinous displays of unwarranted 

excessive force.  

In addition to the standard set by the court in Harlow, other attempts have been made to 

narrow the scope of the applicability of qualified immunity as a properly raised defense. One 

such standard was that decided in D.G. v. State, clarifying that, “[I]t is important to distinguish 

between an officer ‘in the lawful execution of any legal duty’ and a police officer who is merely 

on the job.”10 With this standard in mind, an officer would not be eligible to properly raise a 

defense of qualified immunity in litigation if the action against him as brought in conjunction 

with his failure to properly initiate and carry out contact with a subject.11 

                                                           
7 Harlow v. Fitzgerald, 457 U.S. 800 (1982). 

8 Harlow v. Fitzgerald, 457 U.S. 800 (1982). 

9  The Westfall Act, 28 U.S.C. Sec. 2679(b)(1) (2009) provides federal employees absolute immunity 

from tort claims for actions taken in the course of their official duties, and gives the Attorney General the 

power to certify that a federal employee sued for wrongful or negligent conduct was acting within the 

scope of his office or employment at the time of the incident. Once that certification takes place, the U.S. 

government is substituted as the defendant instead of the employee, and the lawsuit is then governed by 

the Federal Tort Claims Act. Additionally, if the lawsuit began in state court, the Westfall Act provides 

that it shall be removed to federal court, and renders the Attorney General's certification "conclusive" for 

purposes of the removal. Once the certification and removal take place, the federal court has the exclusive 

jurisdiction over the case, and cannot decide to send the lawsuit back to state court. In this case, the U.S. 

Supreme Court also ruled that certification can take place under the Westfall Act in instances where the 

federal employee sued asserts, and the Attorney General also concludes that the incident alleged in the 

lawsuit never even took place. Osborn v. Haley, No. 05-593 2007 U.S. Lexis 1323. (Aele Law Library of 

Case Summaries). 

10 D.G. v. State, 661 So.2d 75, 76 (1995). 
11 Id. 
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For example, a law enforcement officer who is in the process of executing a legal duty, 

would be one conducting an investigation with arguable probable cause of violating, plotting, or 

attempting to violate the law. Generally speaking, although it is within the scope of the law 

enforcement officer’s authority to question any citizen, it is not the citizen’s obligation to adhere 

to the officer’s contact, as provided in the Fourth Amendment of the US Constitution, which 

allows all peoples to be free from unlawful search and seizures. Thus, an officer who chooses to 

approach and contact a citizen cannot lawfully demand that individual to respond or act to the 

requests of that officer. 12 

For instance, if a law enforcement officer were to approach an individual merely reading 

outside of a cafe, the officer has the authority to inquire of the person’s activities, however 

without arguable probable cause, the law enforcement officer cannot lawfully detain or demand a 

response from that individual13, thus empowering the individual to not only ignore the law 

enforcement officer, but legally walk away and disengage the officer altogether14. Thusly, if a 

§1983 action were to arise from this instance, because the officer detained the individual 

anyway, the officer could not properly raise a defense of qualified immunity, as he would not 

have arguable probable cause to detain or restrict the individual’s freedom of walking away. And 

consequently, the officer would be open to liability of a violation of Fourth Amendment rights.  

The last standard to consider is that determined in Storck v. City of Coral Springs15, 

where the court stated that a violation would only occur if another similarly situated official 

found the defendant’s actions to be unjust.16 For instance, if a law enforcement officer utilized a 

“take-down” tactic while detaining an individual, resulting in injury to the detainee, testimony 

from another, non-partisan law enforcement officer verifying the actions to be just and rational 

would consequently allow for a properly raised defense of qualified immunity. However, if the 

officer testifying refutes the actions of the arresting officer, thus claiming it irrational, then 

theoretically, the arresting officer would be barred from raising a defense of qualified immunity, 

thus establishing liability in a §1983 action.  

                                                           
12 Rinehart v. State of Florida, 778 So.2d 331(1993). 
13 Jay v. State, 731 So.2d 774 (1999). 

14 DISCLAIMER: The Undergraduate Law Journal, its writers, affiliates, partners, or members, do not 

promote or encourage general disregard for law enforcement. Although legal precedent does support your 

right to exercise such actions, the Undergraduate Law Journal does not encourage this and consequently 

does not accept liability for refuting this disclaimer. 

15 Storck v. City of Coral Springs, 354 F.3d 1307 (2003). 

16 (“Unless a government agent's act is so obviously wrong, in the light of pre-existing law, that only a 

plainly incompetent officer or one who was knowingly violating the law would have done such a thing, 

the government actor has immunity from suit.”) Storck v. City of Coral Springs, 354 F.3d 1307 (2003). 
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Despite these clearly established standards, litigation has rarely benefited a plaintiff when 

the defense of qualified immunity is raised. With such a tight pact of “brotherhood” amongst law 

enforcement officers, and a fear of future retribution for their own acts, victims may find the 

standards laid out in legal precedent ineffective. As it would be not be a surprise for most 

occurrences to be interpreted as a tactic that another similarly situated official would utilize. 

Because many law enforcement officers would fear retribution of being under future scrutiny for 

future actions, it is reasonable to suggest that their testimony would be in affirmation to an 

officer’s actions.  

CONCLUSION 

Because litigation rarely affords remedy to victims who file a §1983 action, there is little 

being done to limit the exercise of uninhibited power against individuals by law enforcement 

officers. With that being said, the only other option Americans have, in order to put a halt to law 

enforcement corruption and tyranny by government officials is to demand a shift in authority, 

thus placing more power in the hands of US citizens. As Thomas Jefferson once said, “All 

tyranny needs to gain a foothold is for people of good conscience to remain silent.” It is time for 

Americans to step up, take affirmative action, promote those government officials who prove to 

be moral and acting within legal boundaries and immediately remove those who promote 

corruption without hesitation. Law enforcement officers are defined as being public servants; it is 

time Americans held them to a higher standard, as to avoid total control. The unadulterated, 

egotistical and clear abuse of power is illustrative of the emergence of government corruption, 

one in which this great nation’s foundation was built to combat. 
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The King is Dead :  

Michael Jackson, Prescription Drugs and the Trial of Conrad Murray  

By: Keila dos Santos 

 THE KING IS DEAD 

Having spent a majority of the last decade refuting defamation, Michael Jackson was 

scheduled to embark on a final vindication tour deemed “This is It.” Ramping up public 

attention, 360,000 tickets were sold before public sales commenced. Once available public 

purchases averaged at a rate of eleven per second.1 From a business perspective, this led to the 

reality that Jackson’s depleting health was a contingency that could not be neglected. In the event 

that he was unable to perform as scheduled, AEG, the company managing the promotional 

aspects of Jackson’s tour, would be financially burdened with the liability of remuneration. 

Thereby, they hired Dr. Conrad Murray who was medically affiliated with the Jackson family.2 

AEG Live inherently relied on Murray’s expertise to secure their investment by serving as his in-

house physician, nursing Jackson into peak physical condition and ensuring that he was capable 

of performing at each of his scheduled engagements. In this regard, Murray was compensated 

approximately $150,000 per month for his discretion, prescription and his advisement six nights 

a week at the Jackson home.3  

In accordance with standard autopsy protocol, an anesthesiologist was employed to 

review and thoroughly report on the drug interactions in Jackson’s system upon the coroner’s 

discovery of an anesthetic; in this case propofol. The findings by anesthesiologist Dr. Selma 

Calmes necessitated a 51-page report regarding the abundance of potential drug interactions as 

administered by Dr. Conrad Murray.4 She observed that toxicology levels were “similar to those 

found during general anesthesia for major surgery.” Those conditions would require a patient to 

remain sedated while subject to acute pain. Dr.Calmes concluded that there was a plethora of 

potential factors that influenced the likelihood of Jackson’s demise but ultimately, that an 

                                                           
1 Michael Jackson tickets sell out; BBC News March 13, 2009 

http://news.bbc.co.uk/2/hi/entertainment/7941221.stm (Last visited April 27, 2012). 

2 AEG Executive, Jackson’s Assistant Testify in Conrad Murray Trial,  

http://losangeles.cbslocal.com/2011/09/28/aeg-executive-jacksons-bodyguard-expected-to-testify-

wednesday/ ( last visited Mar 15, 2012). 

3 Dr. Conrad Murray, http://www.biography.com/people/dr-conrad-murray-481814 (last visited Mar 01, 

2012). 

4 County of Los Angeles: Department of Coroner, Investigator’s Narrative. Case Number 2009-04415 

Decedent: Jackson, Michael (Last visited Mar 15, 2012). 

http://news.bbc.co.uk/2/hi/entertainment/7941221.stm
http://losangeles.cbslocal.com/2011/09/28/aeg-executive-jacksons-bodyguard-expected-to-testify-wednesday/
http://losangeles.cbslocal.com/2011/09/28/aeg-executive-jacksons-bodyguard-expected-to-testify-wednesday/
http://www.biography.com/people/dr-conrad-murray-481814
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overdose of propofol was the cause. In consideration of Calmes’ report, Katherine Jackson 

(Michael’s mother) filed a lawsuit asserting the liability of Dr. Conrad Murray who was 

responsible for medically advising and supervising Michael Jackson and hence, the most 

probable administrator of the lethal dosage. Murray was taken to trial on September 27th, 2011 in 

an action titled, People of the State of California v. Conrad Robert Murray. 5 

A BRIEF HISTORY OF PROPOFOL AND THE FDA 

The medical use of Propofol was an issue of controversy for several years prior to 

Jackson’s death. The FDA recalled the drug and only reapproved it for use a few months prior to 

Jackson’s overdose.6  Once propofol was in the open market again, the medical community 

petitioned the FDA insisting that they relax mandatory protocol in order to make the drug more 

accessible. Appropriate administration qualifies “only persons trained in the administration of 

general anesthesia and not involved in the conduct of the surgical/diagnostic procedure.” This 

means that for legally compliant administration of this particular drug, (1) two doctors must be 

present and (2) one must be an anesthesiologist explicitly and solely employed to monitor the 

patient, for the duration of the drug’s administration due to commensurate, potential eventualities 

such as accidental death.   

The FDA responded to the literature presented by practitioners stating medical literature 

suggesting the use of propofol for insomnia. Calmes commented on the “presence of other 

sedative drugs in the toxicology screen. Lorazepam (Ativan), a long-acting benzodiazepine, 

[was] present at a pharmacologically significant level and would have accentuated the respiratory 

and cardiovascular depression from propofol.”7 

The issue of Dr. Murray’s liability applied in accordance with California Code of Civil 

Procedure § 340.5 “Professional negligence of health care provider; Tolling of time limitation.” 

Hereby, professional negligence is deemed an “act or omission to act by a health care provider in 

the rendering of professional services, which act or omission is the proximate cause of a personal 

injury or wrongful death, provided that such services are within the scope of services for which 

the provider is licensed” (Cal Code Civ Proc § 340.5).   

The complexity of drug interactions and the possibility of varied opinions on appropriate 

medical treatment required the testimony of several witnesses. Steven Shafer, a pharmacology 

                                                           
5 People of the State of California v. Conrad Robert Murray, 2009-04415. 

6 Teva Pharmaceuticals USA issues a voluntary user-level nationwide recall of Propofol Injectable 

Emulsion 10 mg/mL 100 mL vials, lot numbers 31305429B and 31305430B, 

http://www.fda.gov/safety/recalls/ucm172474.htm, (Last visited Mar 1, 2012). 

7 People of the State of California v. Conrad Robert Murray, 2009-04415. 

http://www.fda.gov/safety/recalls/ucm172474.htm
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academic known for his profound ability to model the complexity of drug interactions, 20 year 

employee of the FDA and a “hero in the war on truth” in medical publication cited seventeen 

occasions of "separate and distinct egregious violations" committed by Murray while servicing 

Michael Jackson. During his spangled career, Shafer functioned as the Acting Chair on the 

FDA’s Anesthetic and Life Support Drugs Advisory Committee. 8His discretion was revered via 

nationwide standards, which positioned his testimony as a challenging barrier for any defense 

team to refute. When asked, "Each one of these seventeen egregious violations is individually 

likely or expected to result in injury or death to Michael Jackson?" To which Shafer’s response 

was, "Yes."9 

In addition to Murray’s failure to properly administer propofol, which was identified as 

the catalyst in Jackson’s death, Murray administered many other drugs that are considered by the 

scientific community to be risky, experimental or habit forming without the supervision 

necessary for compliance with ethical practices. Additionally, competing side-affects such as 

increased heart rate and decreased heart rate, that would have ordinarily inhibited anyone 

practicing traditional medicine, were not appropriately considered and reflect Murray’s blatantly 

negligent bedside manner. 10  Typically, a cardiologist is respected due to their expertise as 

precisely aligned with this category of side effects. Murray’s malignant disregard perforated the 

veil between negligence and malpractice – both of which were legally admissible and neither of 

which were practically acceptable.  

As a precedent in the state of California, Voluntary Manslaughter is ordinarily employed 

by defense attorneys in an effort to reduce a murder sentence. Involuntary Manslaughter, on the 

other hand, has its nature founded upon lawful acts which might produce death if performed in 

an unlawful manner; without due caution or circumspection. 11  In this case, killing is 

accomplished due to “criminally negligent manner” and is applicable to the conduct of Conrad 

Murray. Such an accusation is “punishable by imprisonment in the state prison for two, three, or 

four years.”12 A jury concluded that Murray’s criminal negligence resulted in Jackson’s death. 

Murray was accused of violating California Penal Code § 192(b) and was consequently 

convicted.   

 

                                                           
8 http://www.onthemedia.org/2011/sep/02/retraction-watch/transcript/. 

9 People of the State of California v. Conrad Robert Murray, 2009-04415. 

10 i.e. leaving empty bottles out to collect bacteria, not monitoring the patient’s breathing or having the 

medically appropriate tools on hand. 

11 California Penal Code § 192(b). 

12  California Penal Code §193 -- Involuntary manslaughter; punishment. 

http://www.onthemedia.org/2011/sep/02/retraction-watch/transcript/
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SENTENCING 

Conrad Murray was found guilty of involuntary manslaughter in the Superior Court of 

Los Angeles. He was sentenced to four years in prison and his medical license was revoked.  He 

was ordered to cease practice within the state of California forever. 13Although Murray was 

convicted, fortunately the jury overseeing his trial did not uphold the same standard of discretion 

as in the case of People v. Dennis William Edwards.  

In the Edwards case, a jury convicted the defendant of murder for administering a lethal 

dose of heroin to his girlfriend. He was committing an unlawful act (just like Murray), illegally 

administering an intravenous drug (just like Murray), and accidentally killed the recipient 

without malice aforethought (just like Murray). However, Edwards was not professionally 

licensed, nor was he generously compensated to be mindful, knowledgeable and professional. 

Edwards was not revered for his discretion and credential. Edwards was not legally obliged to 

uphold a societal oath. Although the jury could agree that Edwards did not intend to kill his 

girlfriend, in this instance an accidental killing without malice aforethought was indeed 

considered murder; carrying a penalty of death. The question then remains, what differentiates 

Conrad Murray, PhD from Dennis William Edwards, heroin addict, aside from their status? 

Either Edwards did not commit murder or Conrad Murray did.   

Dr. Murray was spared state prison upon his sentencing and instead was sent to the Los 

Angeles County Jail where L.A. County District Attorney Steve Cooley said, it is likely Murray 

will serve only a fraction of his sentence before being released. The court upheld the contention 

that Murray’s violation was worthy of the revocation of all privileges to practice medicine, but 

upon closer analysis alarming inferences may be made.    

As a precedent in the state of California, Voluntary Manslaughter is ordinarily employed 

by defense attorneys in an effort to reduce a murder sentence.14 Involuntary Manslaughter, on the 

other hand, has its nature founded upon lawful acts which might produce death if performed in 

an unlawful manner; without due caution or circumspection. In this case, killing is accomplished 

due to “criminally negligent manner” and is applicable to the conduct of Conrad Murray. Such 

an accusation is “punishable by imprisonment in the state prison for two, three, or four years.”15 

A jury concluded that Murray’s criminal negligence resulted in Jackson’s death. Murray was 

accused of violating California Penal Code § 192(b) and was consequently convicted. 16 

                                                           
13 People of the State of California v. Conrad Robert Murray, 2009-04415. 

14 California Penal Code § 192(a).  

15 California Penal Code § 192(b). 

16 California Penal Code §193 -- Involuntary manslaughter; punishment. 
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Ignoring all wealth procured prior to his career with Michael Jackson, Conrad Murray 

was paid $150,000 per week for his service. Provided the appropriate investment instruments Dr. 

Murray’s wealth could be hard at work earning him a considerable living. His time in jail permits 

the appreciation of his wealth for up to four years all the while providing him an all-expenses 

paid residence in a state witness protection facility. Essentially, he was rewarded with an early 

retirement.  

CONCLUSION 

Musical legends and celebrities are infamous for ending their careers via self-

administered over dosages, including the recently deceased Whitney Houston. Jackson stands 

apart due to the absence of his volition and misjudgment in the overdose. His doctor, Conrad 

Murray grossly overprescribed a relatively common ailment and did so with a historically 

controversial drug. Then, he failed to adhere to supervisory obligations as deemed appropriate by 

the FDA.17 As a matter of fact, the exact stipulated language that held him accountable was 

legally debated, deliberated and reiterated by the FDA less than one year prior.  Propofol was 

trivially administered and as a result Jackson was dead before Conrad Murray even noticed. 

This landmark case, which had the potential to offer paramount implications to the 

medical community, became a lackluster, wasted opportunity. Malpractice considerations 

function as the final construct in the interest of maintaining medicine’s connection to humanity. 

The legal field’s bias is more than just a disappointment to the community; it is an epidemic 

disservice due to the fact that the relevance of consequences in the medical community 

supersedes that of any other industry known to man.   

The resonance of Murray’s conviction was morally shallow, as it served only to create 

media frenzy versus addressing the trend of indiscretion in pharmacology, altogether. Had it 

been in the interest of the institutional stakeholders to hold Murray accountable to the fullest 

extent of the law, there was a precedent case under which Murray could have been prosecuted. 

Sentencing Edwards allowed for the penal system to martyr a socially undesirable 

individual, and pulled a junkie off the street--two if you count his dead girlfriend. Murray’s case 

on the other hand afforded a showcase: the righteousness of the penal system, the discretion of 

the FDA, the fairness of the judicial system and the candor of the media. This onslaught of 

misappropriated attention eulogized the King and all of the things he represented: talent, 

innovation but most importantly, soul.  

                                                           
17 AEG Executive, Jackson’s Assistant Testify in Conrad Murray Trial,  

http://losangeles.cbslocal.com/2011/09/28/aeg-executive-jacksons-bodyguard-expected-to-testify-

wednesday/( last visited Mar 15, 2012). 

 

http://losangeles.cbslocal.com/2011/09/28/aeg-executive-jacksons-bodyguard-expected-to-testify-wednesday/
http://losangeles.cbslocal.com/2011/09/28/aeg-executive-jacksons-bodyguard-expected-to-testify-wednesday/
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It would appear that professionalism, in the most fundamental sense of “-isms” has 

become a clique within which murder may go inadequately punished, based on symbiosis 

between institutions. And unfortunately it would seem that the self-righteous public was only 

interested in a good show. This Is It came out on DVD and from the comfort of their living 

rooms people quenched their resentful thirst for the final spark of a falling star. 
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Florida’s Strangest Laws 

By: Jessica Cohn-Kleinberg 

 

The United States of America has its share of strange laws. But Florida takes the cake. 

Elephants cannot be tied to telephone poles, ice cream trucks cannot sell their wares in 

cemeteries, and you cannot, under any circumstances, be caught in downtown Pensacola with 

less than ten dollars on your person.1  And you think these laws are weird? Just wait. 

Considering selling those annoying mistakes from a drunken night 8 years ago? You 

know, those screaming, crazy things covered in dirt that beg you for Cocoa puffs and then use 

them as grenades at the breakfast table: your children. 

I know I want to sell your children. 

And while I believe kidnapping children (even if it’s just to give them away again) is 

very, very illegal, I wasn’t sure if there was a law against selling them. Well, there is. Florida 

Statute § 847.0145 under “Selling or buying of minors” states that this is a felony of the first 

degree.  Yes, this needed to be made into a law because evidently enough Floridians were selling 

their children. Now this law in itself isn’t strange or dumb. It’s just the fact that it needed to be 

explicitly stated that worries me. We Floridians don’t seem to like our “young-uns” (not that I 

can blame you.) But the most worrisome part is the wording of this law. Under every instance 

where selling your child is illegal, it is for sexual reasons. This begs the question, is it okay to 

sell your children if it isn’t of a sexual nature? I feel like there is an alarming loophole here that 

allows me to auction off my young if they don’t end up as sex slaves. It’s nice to know what our 

fair State chooses to focus on. 

On a lighter note, did you know that it’s also illegal to sing in a public place while attired 

in a swimsuit?  Yes, you cannot leisurely stroll down the beach in a two piece while belting out 

“Poker Face.”  Not unless you want to get tackled by the police. Well you might not get tackled, 

but you could get cited. Apparently being annoying is illegal. Honestly, this oddly specific law 

leads me to believe that someone singing in a bathing suit once aggravated a public official. Yes 

you have the right to free speech, but no one ever said anything about free singing. Ah, the perks 

of power. 

Now let’s get to the sex laws. Those are what we really want to talk about. Well, the State 

is very concerned about what’s happening in your bedroom. And although I’m not sure how they 

would enforce half of these, it doesn’t negate the fact they are still illegal. First of all, you 

cannot, at any time, kiss your wife’s breast. I can’t even begin to imagine what the 

rationalization for this was. And if you’re thinking, “Oh fine, I can put my mouth to better use,” 

well think again; oral sex is also illegal. In fact, any position other than missionary? Illegal. So if 

                                                           
1 http://www.dumblaws.com/laws/united-states/florida. 

http://www.dumblaws.com/laws/united-states/florida?page=40
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you’re, bored with the same standard position… there really isn’t much you can do.  Actually, 

you can do anything you want, because as far as I know, the State still can’t place cameras in 

your bedroom like 1984; I hope. 

And if you were thinking of moving in with your honey, you’ll have to marry them first. 

Those religious folk were right; you are living in sin, in the eyes of God and the law. It seems 

living with someone you’re not married to, and performing “lewd acts” with them makes you 

“guilty of a misdemeanor of the second degree, punishable as provided in Florida Statutes § 

775.082 or § 775.083.” 

Those are just the general State laws. The city and county ordinances get even more 

specific. For example, if you find yourself in Big Pine Key and you are thinking of molesting a 

Key deer, wait until you are out of the city. Yep it’s not only frowned upon, but illegal as well. 

You’ll have to suppress those urges and let them out at another time, perhaps at a neighboring 

zoo. 

In Broward County, all of those Hot Dog vendors crowding the streets are targeted with a 

specific type of regulation. According to Broward Local Ordinance Chapter 39 under ZONING 

in ARTICLE VII. COMMERCIAL DISTRICTS §39-300, those people cannot be 

“inappropriately attired.” Evidently they “shall be considered to cause a hazard or impediment to 

traffic.” They specifically delve into what qualifies as inappropriate. I’m going to show you the 

excerpt because I would like you to know how much thought was put into this: 

Inappropriate attire shall include clothing which shows any portion of the anal cleft, 

cleavage or buttocks of males or females such as G-strings, T-back bathing suits, thong 

bikinis or any other clothing or covering that does not completely and opaquely cover the 

anal cleft, cleavage or buttocks of males and females. Inappropriate attire shall also 

include clothing which shows the portion of the human female breast directly or laterally 

below a point immediately above the top of the areola with less than a fully opaque 

covering. This definition shall include the entire lower portion of the human female 

breast, including the areola and nipple, but shall not include any portion of the cleavage 

of the human female breast exhibited by a dress, blouse, shirt, leotard, bathing suit or 

other clothing, provided the areola is not exposed.2 

Are you not proud that your tax money is being spent for our officials to delve into the 

specifics of breast coverage? Don’t worry though, this only applies to people selling hot dogs. If 

you’re selling hamburgers, you’re in the clear to wear whatever you want. Pre-existing 

definitions of nudity and obscenity at both the local and federal levels still apply, however. So 

the redundancy of these specifics with regard to hot dog vendors makes me question if our 

officials just like to talk about anal clefts. 

                                                           
2 http://www.dumblaws.com/laws/united-states/florida. 

http://www.dumblaws.com/laws/united-states/florida?page=40
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In Daytona Beach, if you started to think that the trash can sitting all seductively in the 

corner over there is looking good, think again. There is a law explicitly denying you your right to 

molest that trash can. You’re just going to have to live with that heartbreak. It seems there were 

enough people being tempted by garbage receptacles to require this law. For who will speak for 

the trash can? Daytona Beach will. 

I’m sure that at this point you’re shocked and appalled over all of the things you now 

have to stop doing, but know that you are not alone! In the state of Florida, laws not only 

regulate humans, but four-legged furry friends also. In the city of Destin for example, a cat 

that chases a passer-by is considered by the city to be a ‘bad cat.’ Destin City Ordinance Section 

4-8 is devoted to defining “bad dogs” or “bad cats” and “the owner or custodian of 

such animal shall pay a civil penalty of one hundred dollars ($100.00).”3  

Now this isn’t necessarily a strange law.  It makes sense that the government would be 

concerned about vicious animals. But when exactly does a cat chasing a passer-by become 

vicious? I would understand if it clawed the person, tried to climb them, jumped out of a tree and 

assaulted them, or pulled a gun on them, isn’t chasing/running what animals do for fun?  It’s one 

thing to expect rationality out of a human, but it’s a mighty strange state where we subject our 

pets to our standards of behavior. 

I can only advise the people of Destin to be aware – it is illegal for your animal to act like 

an animal. 

In some counties, the laws and the wording are just downright contradictory. Take Tampa 

for instance. For those of you wanting to visit a strip club, be warned §14-96 under “Female 

nudity for commercial exploitation” states that women may not expose their breasts while 

performing “topless dancing.” 4  Seriously? How can someone be a topless dancer without 

showing their… “tops”?  Perhaps the topless dancers in Tampa literally remove the top half of 

their body, still clothed of course, and then proceed to dance. There is no other way that I can 

explain the wording of this law. But if you’re just looking for a lap dance, you should probably 

look elsewhere. In Tampa, lap dances must be performed at least 6 feet away from the patron. 

Now this just defeats the purpose of a lap dance. There seems to be some basic misunderstanding 

of words like “topless” and “laps” in this county. I’m starting to wonder if the people in Tampa 

speak English. 

These aren’t even half of the ridiculous laws that you’ll find in this state and many others. 

Who says law is boring? You can find all sorts of interesting considerations pertaining to the 

likes of pregnant pigs as well as humans by checking out the following website. Maybe you’ll 

find something worth writing your congressperson about.  

                                                           
3 Destin City Ord. No. 65.3, § 8, 3-19-90. 
4 Tampa City Ordinance No. 14-96, Supp. No. 81. 
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Personally, I’ll be protesting by standing on the corner of City Hall, singing in my 

bathing suit. After all, this is America. 
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Selective Service 

By: William Bavier 

Henry Tucker, an employee of the Federal Deposit Insurance Corporation (FDIC) for 17 

years, was forced to resign [amidst threats of dismissal] once Selective Service investigators 

discovered that he failed to register for Selective Service when he was 181. Such a failure 

disqualifies the violator from federal employment, government benefits and penalties of 

$250,000 and up to five years in prison. The issue is whether mandatory registration for 

Selective Service is unconstitutional and whether Tucker can be rightfully forced to resign due to 

statues that became effective after he was an employee. 

The Military Selective Service Act (MSSA)2 requires that males present themselves for 

registration with the Selective Service System between the ages of eighteen and twenty-six.  

There is also a separate federal statute, which states that men who deliberately fail to register 

under the MSSA are disallowed for employment by a federal executive agency3.  When that 

employment standard was imposed, it was no longer possible for Tucker to register with the 

Selective Service System. Therefore he was effectively in retroactive violation. Research shows 

that courts examine a variety of factors to what the intent to register consists of, including (1) the 

employment bar imposed by § 33284 as an unconstitutional bill of attainder and (2) that the 

MSSA targets men specifically, but not women, which violates the equal protection of the 

Constitution. 

The first factor examines the employment bar imposed by § 33285 as an unconstitutional 

bill of attainder, which benefits Tucker’s claim of being unjust because that legislation 

specifically punishes men. When an individual seeks federal employment under the MSSA, they 

cannot justly be denied a right under federal law for failing to register if “the person shows by a 

preponderance of the evidence that the failure was not a knowing and willful failure to register.”6  

When an individual applies for a position within the executive agency of the Federal 

Government the Office of Personnel Management (OPM), it must find that the individual's 

failure to register “was neither knowing nor willful.”  According to Clark v. Office of Personnel 

Management7, the burden of proof is on the applicant but this burden is not easily refutable.  

 

                                                           
1 Elgin v. U.S., 594 F.Supp.2d 133 (2009). 
2 Military Selective Service Act (MSSA), 50 App. U.S.C. §§ 451-473. 
3 5 U.S.C. §3328(a)(2). 
4 Id. 
5 Id. 
6 50 App. U.S.C. §462(g)(2) 
7 Clark v. Office of Personnel Management, 95 F.3d 1167 (1996). 
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In this ruling, the presumption of knowledge was deemed effectively indisputable. 

Similarly, in another case involving the conviction of an individual’s failure to register with the 

Selective Service System, the Court of Appeals stated that his failure to register was not 

“knowing” or “willful” because he never learned of the Selective Service registration 

requirement while eligible to register, despite being born in the United States8. In the case of 

Henry Tucker, who wanted to maintain employment with an executive agency of the federal 

government, it is unquestionable that he was rejected from a federal executive position when the 

pertinent employer agency learned that Tucker failed to register with the Selective Service 

System. The failure of the database, which alleges easy identification of individuals who fail to 

register should have disallowed Tucker from attaining employment at the FDIC. Furthermore, 

the elaborate procedures, such as the database established for discovering knowledge or 

willfulness under § 33289 gives the appearance of indirectly relieving Tucker’s responsibility of 

his failure to register. 

Just as the eligibility of an individual employed by the U.S. Mint, despite being born in 

the United States, convinced the OPM that his failure to register was not “knowing” or “willful” 

because he never learned of the Selective Service registration requirement while eligible to 

register, such as is the case in United States v. Boucher10; Tucker can argue the same in his case. 

In practice, further actual determination beyond the lack of registration must be demonstrated.  

However, Tucker must show that he is entitled to remain employed by providing evidence that 

his failure to register was not “knowing” or “willful”. For these reasons, the court will rule 

Tucker’s innocence in that the “knowingly and willfully” requirement of § 332811 nearly makes 

the targeted individual more difficult to ascertain and it does not eliminate the targeted person 

from the scope of the bill of attainder.  

The second factor states that the MSSA requiring men but not women to register for the 

Selective Service System violates the equal protection obligation inherent in the U.S. 

Constitution. This also benefits Tucker’s claim of unconstitutionality because it clearly targets 

men. The Fifth and Fourteenth Amendments are specifically violated under § 451-473. The 

Fourteenth Amendment clearly states "no state shall ... deny to any person within its jurisdiction 

the equal protection of the laws.” Although the Fifth Amendment does not specifically contain 

an equal protection clause, the due process clause of the Fifth Amendment has been interpreted 

by the courts to include an equal protection requirement. The MSSA § 451-473 purposely singles 

out a person or class. The claim of equal protection claim is being severely violated because the 

MSSA discriminates on the basis of sex alone.  

                                                           
8 United States v. Boucher, 509 F.2d 991 (1975). 
9 5 U.S.C. §3328(a)(2). 
10 United States v. Boucher, 509 F.2d 991 (1975). 
11 5 U.S.C. §3328(a)(2). 
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The MSSA sex-based registration system was not deemed a violation of the Fifth 

Amendment by the Supreme Court in Rostker v. Goldberg 12 . The government’s objective 

acknowledged in Rostker13 was “to develop a pool of potential combat troops,” and that limiting 

registration to male applicants was argued to be strictly related to that concern because Congress 

had determined that females were not capable of serving as combat troops. However, the 

Supreme Court's position in Rostker14 should no longer be applicable today since there is no 

evidence that the sole purpose of the draft would be to supply combat troops nor that female 

exclusion would serve as a suitable means to realize the government objective, as determined in 

Samuel Schwartz et al. v. Lewis C. Brodsky.15 The exclusion of women from combat positions 

was a critical issue in the Supreme Court's assessment in Rostker16, but the conditions today have 

changed [to a great degree]. Currently military policy currently authorizes women to fill 

countless combat positions. Therefore, the exclusion of women from registration with the 

Selective Service System is no longer noticeably related to a significant governmental 

objective.17  

CONCLUSION  

The facts of the Tucker case illustrate that he was unfairly targeted simply because he 

was a male. If he was of the opposite sex he would certainly be eligible to retain his employment 

with the FDIC and as a matter of fact it would not have even come into question. The countless 

number of positions available to women in the armed forces has greatly increased and the 

percentage of the armed forces personnel, who are female, has drastically grown in size as well. 

Furthermore, in Schwartz18, the male-only draft registration is argued to be irrelevant to an 

imperative governmental objective. Currently, women attend all of the military academies and 

their recognition in the armed forces is best demonstrated in common reference to the “men and 

women” in Iraq saying.  Since the theories of a “significant governmental objective” and “to 

develop a pool of potential combat troops” have been discredited, Tucker was arguably singled 

out for being the wrong sex.  It is true that although women are now accepted in combat 

positions, the range of their combat participation has not yet reached the level of male military 

personnel. Yet for Tucker, it still remains inexcusable and a severe violation of the equal 

protection obligation of the Constitution that women are not mandated to register for Selective 

                                                           
12 Rostker v. Goldberg, 453 U.S. 57 (1981). 
13 Id. 
14 Id. 
15 Samuel Schwartz et al. v. Lewis C. Brodsky, 265 F. Supp.2d 130 (2003). 
16 Rostker v. Goldberg, 453 U.S. 57 (1981). 
17 Samuel Schwartz et al. v. Lewis C. Brodsky, 265 F. Supp.2d 130 (2003). 
18 Samuel Schwartz et al. v. Lewis C. Brodsky, 265 F. Supp.2d 130 (2003). 
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Service. For these reasons, the court will likely conclude that the Military Selective Service Act19 

is a violation of the Constitution’s equal protection guarantees. 

                                                           
19 Military Selective Service Act (MSSA), 50 App. U.S.C. §§ 451-47. 
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