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 Jury nullification is defined as a "Jury's knowing and deliberate rejection of the 

evidence, or refusal to apply the law" (Black's Law Dictionary). Originally, U.S. 

jurisprudence recognized a juror's power to nullify a law as a necessary element of an 

impartial jury. However, U.S. courts have since been evolving an increasingly prohibitive 

stance regarding jury nullification. After careful examination of common law, U.S. case 

law, and analysis of legal and political theories which shaped the U.S. judicial system, I 

argue that a defendant's sixth amendment right will always be violated when a jury is 

prohibited from knowing its power of nullification and/or when a juror is reprimanded for 

exercising the nullification power.      
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CHAPTER ONE: INTRODUCTION 

 The current incarceration rate and total prison population in the United States is 

astoundingly high. This is despite the fact that many of the laws which are responsible 

for the increased prison rates are unpopular. In 2013, a PEW Research Center poll 

concluded that seventy-two percent of Americans disagree with the enforcement of 

marijuana laws.1  Nevertheless, that same year an average of one marijuana arrest was 

made every forty-two seconds in the U.S.2  Further research uncovered a justice system 

which does not seem to act according to the public’s best interests.3 

Obviously, the people, through Congress, have the ability to remedy these law 

enforcement issues via legislation and repeals of unpopular laws. However, if it ever be 

the case that Congress is stagnant, broken, or corrupted, then the prescribed remedy of 

following the democratic process would be, at least inefficient, and at most altogether 

ineffective. Or a law may overwhelmingly effect a minority class, and therefore, political 

interest in removing the law is minimal and again the prescribed democratic process 

would be ineffective. The people must not be forced to solely rely on the democratic 

process or even the courts to overturn a tyranny of majority. Indeed, it is preposterous 

                                                           
1 Caumont, Andrea. 2013. "Americans Skeptical of Value of Enforcing Marijuana Laws." [online] Pew 
Research Center RSS. http://www.pewresearch.org/fact-tank/2013/08/13/americans-skeptical-of-value-
of-enforcing-marijuana-laws/; accessed April 6, 2015. 
2 Ferner, M. (n.d.). One Marijuana Arrest Occurs Every 42 Seconds In U.S.: FBI Report., [online] from 
http://www.huffingtonpost.com/2012/10/29/one-marijuana-arrest-occu_n_2041236.html; accessed April 
8, 2015. 
3 See a study about private prisons and their influence on policy, Gaming the System: How the Political 
Strategies of Private Prison Companies Promote Ineffective Incarceration Policies. (n.d.). [online] accessed 
March 02, 2016, from http://www.justicepolicy.org/research/2614, and book which shows a justice 
system designed to victimize a large portion of citizens, Alexander, M. 2012. The new Jim Crow: Mass 
incarceration in the age of colorblindness. New York: New Press. 
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to imagine that liberty can exist if law enforcement is unable to be checked by the 

citizenry. Contemplating this issue leads to an inevitable question. What right or power 

has been granted to the American citizen which is capable of combating tyrannical laws? 

One answer is simple-- the jury.  

A criminal defendant has the right to a trial by jury, per the Sixth-Amendment. 

The most common duty of a jury is to act as an unbiased fact-finder. However, the most 

important, necessary, and fundamental purpose of a jury, is to act as a safeguard against 

government tyranny. This concept can be traced back to the beginning of English 

Common Law and its founding charter, the Magna Carta. The evolution of the trial by 

jury, and the right thereof, is full of strife. For centuries subjects struggled to find justice 

under the constitutional monarchy governing them. In every major petition for rights, 

uprising, or revolution, the people demanded the right to be tried by a jury.4 The 

framers of the United States made clear that the inestimable power of the jury as a 

means to safeguard against government tyranny, be preserved for the people. The 

Supreme Court of the United States also made clear that the purpose of a jury is to 

guard against government tyranny.5 Thus, the jury stands in between the defendant and 

the government. It is evident that the purpose of the jury is to do just that, guard 

against government tyranny.  

                                                           
4 This statement is specific to Common Law, and examples will be presented in Chapter 2: The Purpose of 
the Jury. 
5 Duncan v. State of La., 391 U.S 145 (1968), and Williams v. Florida, 399 U.S (1970). 
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To realize this purpose, each juror must understand the unrestricted and 

unreviewable power he or she has to acquit, regardless of evidence and/or instructions 

given to them from the judge. This power the jury wields is known as jury nullification. 

Without the ability to disobey the judge, or the government for that matter, a jury 

would be nothing more than a formality and would have little ability to combat 

tyrannical laws. The ability of a juror to disobey the government with impunity, I argue, 

must be guaranteed; and this guaranteed impunity must also be understood by jurors. 

Otherwise, if a juror even suspected their verdict might be met by the court with 

hostility, or disfavor, he or she would be partial to reach a verdict believed to be 

favorable to the court even if it enforced an unjust or tyrannical law.  

Like the concept of the jury, the jury nullification doctrine has evolved over the 

last few hundred years. Indeed, the power of jury nullification stems from two other 

protections which have been secured by the right to a trial by jury. The ability for a jury 

to reach a verdict free from coercion or punishment paired with the unreviewable 

nature of an acquittal, make jury nullification possible. History has proven that injustices 

occur when these aspects of a jury are not well preserved. Jury nullification has been a 

hallmark of liberty. As we will later discuss, many other liberties have been protected 

through the exercise of jury nullification. The abolitionist movement was advanced via 

jury nullification. Freedom of speech, also, owes several of its legal victories to the jury 
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nullification doctrine. If not for jury nullification, it would be impossible to prevent the 

government from enforcing unjust laws.6  

Sadly, though, this power is often not known by jurors. Moreover, modern 

jurisprudence treats the doctrine of jury nullification negatively. The courts not only 

dismiss jurors suspected of jury nullification, the courts have charged jurors advocating 

jury nullification with contempt. Simply educating people about jury nullification has led 

to arrests. Defendants and their counselors alike have been held in contempt for 

erecting a defense based on jury nullification. Many other examples display the same 

type of negative treatment from the courts towards jury nullification. With these 

actions, jurors and juries as a whole, are either made ignorant of their inherent powers, 

or they are too frightened to exercise them. The result is that most courts have 

effectively disabled the jury from being able to carry out its most important duty, 

safeguarding against tyranny. Meanwhile, prisons continue to fill up against popular 

demand. It must be said then, that if a jury is prevented from fulfilling its purpose, then 

it is not a legal jury.  

A thorough analysis of the trial by jury will show that the purpose of a jury is to 

act as a safeguard from government tyranny. Only after the purpose of the jury is clearly 

established is it possible to examine the concept of jury nullification. Careful 

consideration of the evidence proves that the power of jury nullification is necessary to 

fulfill the jury’s purpose and is for that reason inseverable from the jury. Standing firmly 

                                                           
6 See, Chapter 3: Jury Nullification 
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upon the two premises above, I argue that a defendant's Sixth Amendment right will 

always be violated when a jury is prohibited from knowing its power of nullification 

and/or when a juror is reprimanded for exercising the nullification power.    
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CHAPTER TWO: THE PURPOSE OF THE JURY 

Defining the Jury 

 The jury trial is a fundamental aspect of a free society. Today, the jury trial is 

used by more than fifty modern nations around the world to try most serious criminal 

trials.7 Particularly, in the United States, the criminal jury trial is considered to be part of 

the schema of liberty set forth by the nation’s founders.8 But despite its long tradition 

and its important role in securing liberty, the defining characteristics of a jury have been 

eroded. By analyzing definitions cited from respected sources and popular sources alike, 

and reviewing jury instructions and case law, it is possible to uncover the true purpose 

of a jury.   

 It is important to have a perspective which relates to that of a potential juror. 

The average layperson would likely use sources that are popular, easy to understand, 

and convenient. Today, many would simply Google the word ‘jury,’ if ever curious about 

its definition. Google gives the following definition of a jury: “ju·ry… a body of people 

(typically twelve in number) sworn to give a verdict in a legal case on the basis of 

evidence submitted to them in court.”9 Many online dictionaries populate when 

searching for the definition of ‘jury’ via the Google search engine. Here is ‘jury’, as 

defined by one of the most popular online dictionaries, Dictionary.com: 

                                                           
7 Vidmar, Neil. 2000. World Jury Systems. New York: Oxford University Press Inc. Page 3 
8 Duncan v. State of La., 391 U.S 145 (1968), and Williams v. Florida, 399 U.S.  you are missing the number 
after U.S. in these cases. Make sure you have complete citations throughout. 
9 “Jury” – [online] Google Search. (n.d.). from https://www.google.com/search?q=jury; accessed January 
15, 2015 
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1. a group of persons sworn to render a verdict or true answer on a question or 

questions officially submitted to them. 

2. such a group selected according to law and sworn to inquire into or determine 

the facts concerning a cause or an accusation submitted to them and to render a 

verdict to a court.10 

Here are two more definitions given by two respected dictionaries, the first from 

Encarta World Dictionary, and the second from The Oxford English Dictionary 2nd 

Edition. Encarta defines a jury as follows, Ju-ry… n. 1. Law People Deciding Legal 

Case a group of people, usually twelve people, chosen to give a verdict on a legal 

case that is presented before them in a court of law.”11 The Oxford English 

Dictionary definition is as follows,  

jury… 1. A company of persons (orig. men) sworn to render a ‘verdict’ or true 
answer upon some question or questions officially submitted to them; in modern 
times, in a court of justice, usually upon evidence delivered to them touching the 
issue; but in the earliest times usually upon facts or matters within their own 
knowledge, for which reason they were summoned from the neighborhood to 
which the question submitted to them related, or in which the person or persons 
lived as to whose conduct or death an ‘inquest’ or investigation was held.12 

Black’s Law Dictionary offers two definitions: one definition specifically crafted 

to attend to the plain meaning of “jury trial” as guaranteed by the Federal Constitution, 

                                                           
10 (n.d.). [online] From http://dictionary.reference.com/browse/jury; accessed January 10, 2015. 
11 Soukhanov, Anne H. 1999. Encarta World English Dictionary. New York, NY: St.  
Martin's Press. s.v., “jury” Page 976 
12 Simpson, J.A., and Weiner, E.S.C. 1989. The Oxford English Dictionary. Ed. 2nd, Vol. 7. Oxford: Oxford 
University Press. s.v., “jury” Page 321 
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and a second definition which defines “jury” in a more general manner. The first 

definition Black’s Law Dictionary gives is as follows;  

The "jury trial" guaranteed by Federal Constitution means trial by jury of 12 men 
in presence and under superintendence of judge empowered to instruct them on 
the law and advise them on the facts and, except on acquittal of criminal charge, 
to set aside their verdict if in judge's opinion it is contrary to law or evidence.13  

The second definition in Black’s Law Dictionary states;  

“[A Jury in Practice] A certain number of men, selected according to law, and 
sworn (jurati) to inquire of certain matters of fact, and declare the truth upon 
evidence to be laid before them. This definition embraces the various 
subdivisions of juries; as grand jury, petit jury, common jury, special jury, 
coroner’s jury, sheriff’s jury, (q.v.)”.14  

The above definitions from Black’s Law Dictionary probably most closely resemble the 

current popular perception and the court’s current treatment regarding the essence of a 

jury. The Black’s Law Dictionary definition conveys that the jury consists of a number of 

lay-people who have the sole duty of calculating evidence and determining whether or 

not the evidence can support an accusation. In accordance to this simplified definition 

of a jury as a fact finding device it must logically be concluded that a certain number of 

lay-persons are inherently more capable than experts or those who work in law at 

calculating evidence. Of course, this is absurd. In fact, it would be reasonable to assume 

the opposite; that the average lay-person would likely know less, and/or be less capable, 

than a more practiced expert who attends criminal trials professionally. The Black’s Law 

Dictionary definitions tend to emphasize the fact finding duty aspect of a jury. However, 

                                                           
13 Black, Henry Campbell. 1968. Black’s Law Dictionary. Ed. 4th. St. Paul, Minnesota: West Publishing CO. 
Page 993. 
14 Ibid. 
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the second clause of the first definition explains that the jury’s ‘jurisdiction’ over the 

facts is only absolute when acquitting a defendant of a criminal charge. In all other 

circumstances (non-criminal, and criminal non-acquittals), the jury is not the arbiter of 

factual evidence.  

The definitions given to us by Black’s Law Dictionary do not properly explain the 

purpose of the jury. Rather, as I stated, it perverts the jury into what is no more than a 

cold calculating device. If one were to follow the Black’s Law Dictionary definition one 

would reasonably think that the fundamental purpose of a jury is to find facts. However, 

a discerning individual would not be satisfied by such a simplistic definition and would 

give more attention to the exception stated within the Black’s Law Dictionary’s first 

definition.  

The U.S. legal system derives from English Common Law, so that is the 

appropriate place to begin. The right to a jury was found in Clause 39 of the 1215 

Magna Carta. Clause 39 states; “No freeman shall be taken or imprisoned or disseised 

or exiled or in any way destroyed, nor will we go upon him, except by the lawful 

judgment of his peers or by the law of the land”.15 The Magna Carta is known today as 

the first written instrument of what is now ‘common law;’ Clause 39 explicitly granted 

the ‘right’ of the accused to be protected from the government by his fellow peers. 

While not a traditional definition, Clause 39 proves that the first example of peer 

reviewed justice, in common law, makes no mention as to the ‘fact finding’ duty of a 

                                                           
15 'The 1215 Magna Carta: Clause 39', The Magna Carta Project, trans. H. Summerson et al. [online] From 
http://magnacarta.cmp.uea.ac.uk/read/magna_carta_1215/Clause_39  accessed 07 May 2016 
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‘jury.’ Notice the distinctions of parties made in the Magna Carta clause: “…nor will we 

go upon him nor send upon him, except by the lawful judgment of his peers...”.16 The 

clause describes a partition between the government and the people. Basically, it 

assures the people that the government may not cause injury to someone unless his 

peers approve. Instead of language that induces the reader to believe that the sole 

purpose of a jury is to find facts the language in Clause 39 of the Magna Carta conveys a 

very simple message to the reader; the accused are protected by their peers from 

government punishment. 

The U.S. courts have made clear that the purpose of a jury is to stand as a guard 

against tyranny.  Justice Byron White, citing Duncan v. Louisiana, 391 U.S. 145 (1968) 

stated the following: 

The purpose of the jury trial, as we noted in Duncan v. State of La, is to prevent 
oppression by the Government. ‘Providing an accused with the right to be tried 
by a jury of his peers gave him an inestimable safeguard against the corrupt or 
overzealous prosecutor and against the compliant, biased, or eccentric judge.’ 
Duncan v. State of La, supra, 391 U.S., at 156, 88 S.Ct., at 1451. Given this 
purpose, the essential feature of a jury obviously lies in the interposition 
between the accused and his accuser of the commonsense judgment of a group 
of laymen, and in the community participation and shared responsibility that 
results from that group's determination of guilt or innocence 17    

The constitutional issues addressed by the two cases cited above, Williams v. Florida, 

399 U.S. (1970) and Duncan v. Louisiana, differ from one another and from the issue of 

jury nullification. The Duncan v. Louisiana case addresses the question of whether or not 

to incorporate the Sixth-Amendment’s right to a jury trial into the 14th Amendment so 

                                                           
16 Ibid. 
17 Williams v. Florida, 399 U.S. 78, 100, 90. 
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that it applies to states. The Williams v Florida case addresses the question of whether 

or not a state must provide a criminal defendant with a jury consisting of twelve jurors 

as opposed to some other number. Although different, both cases pressed the courts to 

think about the purposes of a jury. The court in Duncan v. State of La. followed the 

incorporation doctrine, and in doing so they outlined the history and detailed the 

purpose of the jury trial in order to establish that the jury trial is a fundamental aspect 

of Due Process. The court in Williams proceeded in a similar fashion, ultimately deciding 

that the number twelve was arbitrary and that a smaller number of jurors could fulfill 

the same purpose. Both cases were decided upon based on thorough analysis of the jury 

trial. Most importantly, both opinions explicitly state that the jury’s purpose is to guard 

against tyranny. Fact finding is certainly a function of the jury. However, the primary 

role of a jury is to interpose a barrier between the punitive hand of the government and 

the life, and liberty, of the defendant.     

 

The Jury vs. Tyranny in English Common Law 

The importance of the jury’s role in a free society cannot be overstated. Ever 

since Clause 39 was introduced by the Magna Carta in 1215, the evolution of ‘common 

law’ always included the jury trial. The recognition that the jury trial serves as a 

necessary safeguard for the people against their government was widely accepted and 

championed by our forefathers, and by the persons from whom many of our Fore 

Fathers’ political ideals derived.  
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Since the Magna Carta of 1215, the right to a jury has been fought for by people 

living under a government. Clause 39 was reaffirmed in 1225 and once again by King 

Edward I, in 1297.18 Over the course of the following four centuries the people living 

under the English Monarch’s authority had only the Magna Carta to protect them from 

oppression and injustices. However, this protection was never secure and for much of 

this period many of the rights granted to the people were perverted, circumvented, or 

outright ignored. Special councils, called the Court of Star Chamber, which excluded the 

jury, were created by the crown to represent the church and mete out punishment for 

acts that were not technically unlawful, yet deemed immoral by the church.19 Other 

councils would punish and imprison jurors for their verdicts. For example, in 1554, Sir 

Nicholas Throckmorton was accused of partaking in the Wyatt Rebellion, and was 

consequently tried in the Guildhall of London.20 Although the jury acquitted 

Throckmorton, he was still imprisoned and the jury was fined and also imprisoned. 

 These rights granted from the monarch to the people are concessions of power 

from the monarch to the people. The monarch gives these concessions, as well as obeys 

them, at its own discretion.  Most of the time the concession of power from the 

monarch to the people in the form of a right, here the Magna Carta and the 

                                                           
18 Human Rights 1215-1500. (n.d.). [online] from http://www.nationalarchives.gov.uk/humanrights/1215-
1500/default.htm. accessed April 23, 2016. 
19 The Court of Star Chamber was often tasked with enforcing unpopular laws, for the council could 
circumvent the jury and the possibility that they reach a verdict against the will of the king. The Editors of 
Encyclopædia Britannica. (n.d.). Court of Star Chamber, [online] from 
http://www.britannica.com/topic/Court-of-Star-Chamber, accessed March 19, 2016. 
20 Criminal trials ..., Volume 1: Sir Nicholas Throckmorton, David Jardine, Society for the Diffusion of Useful 
Knowledge (Great Britain): Free Download & Streaming: Internet Archive. (n.d.). [online] from 
https://archive.org/details/criminaltrialsv00britgoog, accessed March 19, 2016. 
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reaffirmation of the charter through four centuries, is no more than a bargaining chip 

aimed at appeasing a popular uprising or revolt. Assigning objective rights also had its 

value in a more practical governing sense allowing for uniformity in an ever growing 

kingdom, easing the anxiety of arbitrary law enforcement, and creating an overall 

stability arising from certainty. With all of that said, the autonomous nature of the 

monarch allows for the monarch to either implement and/or enforce the rights granted 

in the Magna Carta, or ignore the charter completely. The monarch’s discretionary 

powers over the implementation and enforcement of the Magna Carta completely 

diminish the effectiveness of the protections it grants. What good does a jury do a 

defendant if their verdict is ignored or worse, if jurors are punished for bringing a 

verdict against the interests of the crown?  

The Petition of Right in 1628 was a response to both the monarch’s disregard for 

the Magna Carta and its threat of dissolving parliament. In need of the parliament’s 

support the King succumbed to the pressure of both the House of Lords and the House 

of Commons. Reluctantly, the King accepted and ratified the petition once again 

reaffirming the right to a jury.21 In 1688, the English Bill of Rights are implemented into a 

new, legitimate, English government. The 1688 Bill of Rights included thirteen explicit 

rights of a ‘subject.’ One of the thirteen explicit rights included is regarding juries, and 

reads: “That jurors ought to be duly impaneled and returned, and jurors which pass 

                                                           
21 See, The Petition of Right [1627]. (n.d.). [online] from 
http://www.legislation.gov.uk/aep/Cha1/3/1#commentary-c919407; accessed March 19, 2016 
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upon men in trials for high treason ought to be freeholders.”22 The petition also 

included the Crown’s denying subjects of jury trials, as a justification for the Glorious 

Revolution: “And whereas of late years partial corrupt and unqualified persons have 

been returned and served on juries in trials, and particularly diverse jurors in trials for 

high treason which were not freeholders.”23 It is important to understand the context 

and backdrop to which the evolution of the jury occurred. It should be especially noted 

that a defendant’s right to a jury created by Clause 39 of the 1215 Magna Carta was 

continually under siege by a tyrannical government. Evidently, the people hold the 

concept of the jury trial in high regards as it has been repeatedly fought for by the 

people and it is explicitly reaffirmed every time the people redress the government. 

Lawyer and author, William Forsyth, in the context of citing revolutionary demands from 

throughout the European continent, claims that “…the nations of the Continent have so 

ardently desired to obtain this mode of trial amongst themselves, and have put it in the 

van of their demands in all revolutionary movements.”24 He goes on and cites from a 

Danish jurist, Repp, and confirms his claim that the importance of a jury to secure liberty 

is universally recognized:  

All modern Nations (European and Americans at least), in as far as they dare 
express their political opinions, though disagreeing in many other points in 
politics, seem to agree in this: that they consider trial by jury as a palladium, 

                                                           
22 Bill of Rights [1688], ‘The Subject’s Rights - Juries’. (n.d.). [online] from 
http://www.legislation.gov.uk/aep/WillandMarSess2/1/2/introduction#commentary-c993871; accessed 
March 19, 2016. 
23 Bill of Rights [1688], ‘X1- Juries’. (n.d.). [online] from 
http://www.legislation.gov.uk/aep/WillandMarSess2/1/2/introduction#commentary-c993871; accessed 
March 19, 2016. 
24 Forsyth, William. 2015. History of Trial by Jury. Clark, New Jersey: The Lawbook Exchange, Ltd. Page 
364. 
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which lost or won, will draw the liberty of the subject along with it. In the many 
constitutions which have been projected or established in the nineteenth 
century, most other things were dissimilar and local; this alone was a vital point, 
a punctum saliens from which it was expected that the whole fabric of liberal 
constitution would be spontaneously dated.25 

Again, this type of sentiment and reverence can be seen when the German Judge 

Rhenish Bavaria gave a similar review of the right to trial by jury:  

The first impression certainly amongst us all is a feeling of joy that we are still in 
possession of an institution which the freest nations of two hemispheres regard 
as their most precious jewel, and watch over with jealous eyes – an institution 
which calls on the unprejudiced, independent citizen to be the judge of his 
equal; - which surrounds the holiest rights of men – the rights of liberty and 
honor- with the strongest guards which human foresight could devise, when it 
freed the verdict of guilty or not guilty from the trammels of legal technicality, 
and entrusted it to the conscience of chosen men, who taken from the midst of 
the population, and from all classes of the community, offer every possible 
guarantee for a discerning and impartial administration of justice.26 

This gives a great perspective of how those familiar with revolutions feel about the jury 

as a means of securing liberty. Knowledge gained from analyzing the jury in practice 

gave oppressed peoples from other nations a test case. Recognition made by those not 

afforded the right to a trial by jury as to the security capabilities the trial by jury awards 

a defendant lends to a more objective perspective.  

History proves that the jury threatens the Crown’s power. Indeed, if the jury’s 

purpose were to act as a mere fact-finding mechanism, then the Crown would not treat 

the practice with such hostility. The history of the jury in English Common Law lends 

credence to the contention that the importance and ultimate purpose of the jury lies 

                                                           
25 Ibid. 
26 Ibid, Page 369. 
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not in its fact-finding expertise or efficiency, but in its ability to check government 

power.  
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The Jury vs. Tyranny in American Jurisprudence 

Echoing the voices of revolutionaries before them, the framers of the United 

States made certain that the importance of the jury trial was not understated. Just as 

the 1688 Bill of Rights cited the crown’s denying subjects of trial by jury as one of the 

explicit causes of the Glorious Revolution, so too, does the U.S. Declaration of 

Independence of 1776: “For depriving us in many cases, of the benefits of Trial by 

Jury.”27 It was understood that the right of the accused to a trial by jury was a right, 

which if trespassed upon by government, justifies revolution. The U.S. revolution 

resulted in the creation of a new government system based on legitimacy and the 

preservation of its citizen’s individual liberties. The U.S. constitution was carefully 

developed to control government powers. The U.S. Constitution was partially ratified 

and implemented in 1788, and fully ratified in 1790. Included within this new ‘frame of 

government’ is Article III. Section 2 of the U.S. Constitution: “The Trial of all Crimes, 

except in Cases of Impeachment, shall be by Jury…”28 Chief Justice Warren interpreted 

this clause in the opinion he authored for Singer v. United States, 380 U.S. (1965): “The 

clause was clearly intended to protect the accused from oppression by the 

Government.”29 Nevertheless, the Anti-Federalists, still fearful that the government had 

too much power, insisted on more liberties receiving explicit protection from 

government powers. Subsequently, in 1791, the United States Bill of Rights was ratified. 

Two of the Bill of Right’s ten amendments attend to a citizen’s right to a jury. The Sixth-

                                                           
27 The Declaration of Independence (US 1776). 
28 The Constitution of the United States, Article III. Section 2. 
29 Singer v. United States, 380 U.S. 24, 31, 85 (1965). 
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Amendment reads as follows: “In all criminal prosecutions, the accused shall enjoy the 

right to a speedy and public trial, by an impartial jury of the State and district wherein 

the crime shall have been committed…”30 The right to a jury appears, again, in the 

Seventh-Amendment;  

In Suits at common law, where the value in controversy shall exceed twenty 
dollars, the right of trial by jury shall be preserved, and no fact tried by a jury, 
shall be otherwise re-examined in any Court of the United States, than according 
to the rules of the common law.31 

Neither of these amendments directly explain the purpose of a jury. However, the fact 

that both amendments are included in a short list of protections against the 

government- the Bill of Rights- speaks volumes as to the amendments’ ability to restrict 

government power. If it were the case that the purpose of a jury is simply to carry out 

the calculation of evidence, or that its existence is a mere technicality, and/or an 

arbitrary preference for adjudication, then the right to a jury likely would not have been 

included as one of the Anti-Federalist’s demands for further protection from 

government power.  

 Although, the significant evidence above is enough to prove that the purpose of 

a jury is to guard against tyranny, excerpts from our forefathers on the subject will 

further illuminate this fact. Many of our founders spoke in great detail about the value, 

and purpose of the jury. In Addressed to the people of New York, Federalist No. 83, of 

the Federalist Papers authored by Alexander Hamilton, Hamilton made clear that the 

purpose of a jury is to guard against government tyranny. Hamilton drafted the letter to 

                                                           
30 The Constitution of the United States, Amendment VI. 
31 The Constitution of the United States, Amendment VII. 
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shed light on the issue regarding jury trials for civil cases. At the time there was nothing 

within the constitution regarding the creation or preservation of trial by jury for civil 

disputes. In his letter, Hamilton explains that even between those who differ in opinion 

over the necessity of establishing a right to jury trials in civil disputes, there is complete 

consensus as to the necessity of jury trials in criminal cases. Alexander Hamilton weighs 

in on the importance and purpose of the jury trial in criminal cases:  

The friends and adversaries of the plan of the convention, if they agree in 
nothing else, concur at least in the value they set upon the trial by jury; or if 
there is any difference between them it consists in this: the former regard it as a 
valuable safeguard to liberty; the latter represent it as the very palladium of free 
government. For my own part, the more the operation of the institution has 
fallen under my observation, the more reason I have discovered for holding it in 
high estimation; and it would be altogether superfluous to examine to what 
extent it deserves to be esteemed useful or essential in a representative 
republic, or how much more merit it may be entitled to, as a defense against the 
oppressions of an hereditary monarch, than as a barrier to the tyranny of 
popular magistrates in a popular government. Discussions of this kind would be 
more curious than beneficial, as all are satisfied of the utility of the institution, 
and of its friendly aspect to liberty... Arbitrary impeachments, arbitrary methods 
of prosecuting pretended offenses, and arbitrary punishments upon arbitrary 
convictions, have ever appeared to me to be the great engines of judicial 
despotism; and these have all relation to criminal proceedings. The trial by jury 
in criminal cases, aided by the habeas-corpus act, seems therefore to be alone 
concerned in the question. And both of these are provided for, in the most 
ample manner, in the plan of the convention.32 

Hamilton’s opinion as to the purpose of a jury is straightforward and leaves little to 

interpretation. Furthermore, the air in which Hamilton writes regarding the jury trial in 

criminal proceedings makes it apparent that he feels it is common knowledge that the 

role of the jury is to act as a safeguard from tyranny. Another important commentator 

                                                           
32 The Federalist Papers ‘No. 83’ - Congress.gov Resources -. (n.d.). [online] from 
https://www.congress.gov/resources/display/content/The+Federalist+Papers; Accessed March 19, 2016 
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on the matter is Thomas Jefferson. Jefferson, in a letter to Thomas Paine, penned one of 

the most powerful statements regarding the role of a jury; “I consider that [trial by jury] 

as the only anchor, ever yet imagined by man, by which a government can be held to 

the principles of its constitution."33 This statement captures the essence of a jury, 

magnificently.  

  
 
 
 
 
 

 
 
 
 
  

                                                           
33 Founders Online: From Thomas Jefferson to Thomas Paine, 11 July 1789. (n.d.), [online] from 
http://founders.archives.gov/documents/Jefferson/01-15-02-0259, accessed May 10, 2015. 
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CHAPTER THREE: JURY NULLIFICATION  
 

 
Defining Jury Nullification 

Jury nullification is defined as a "Jury's knowing and deliberate rejection of the 

evidence, or refusal to apply the law."34 There is little debate regarding the definition of 

jury nullification. The debate occurs over the legitimacy of jury nullification. Indeed, jury 

nullification is only possible because a jury’s verdict of acquittal is irrevocable and a jury 

or juror may not be punished for their verdict. For this reason, many argue that jury 

nullification is a de facto power existing as a detrimental by-product of two legitimate 

powers.  Once again, the descriptive definition is agreed upon. Therefore, it is only 

necessary to analyze whether or not the use of jury nullification is a legitimate (and/or 

necessary) exercise of a juror or jury.  

 

Jury Nullification in English Common Law 

 To inquire about the legitimacy of jury nullification it is necessary to analyze the 

history of its practice. Understanding the foundations and the context in which the 

concept of jury nullification was birthed allows for a more intimate and robust 

examination. Prior to making judgments it is crucial to consider motivating factors 

responsible for the practice of jury nullification. The cases to be discussed in this section 

                                                           
34 Black, Henry Campbell. 1968. Black’s Law Dictionary. Ed. 4th. St. Paul, Minnesota: West Publishing CO. 
Page 994. 
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all occurred under the authority of the English Monarchy. In each case the jury used its 

nullification powers; also, in each case the use of jury nullification was necessary to 

prevent tyranny.      

Before John Locke, John Lilburne believed certain rights were inalienable. His 

claim that all freeborn Englishmen have certain rights which ought not to be infringed by 

the government led to him receiving the nickname, “Freeborn John.” In fact, Supreme 

Court Justice Hugo Black asserts that John Lilburne is one of “the first real 

constitutionalists.”35 Coincidentally, Mr. Lilburne was involved in what is believed to be 

the first instance of jury nullification cited in English Common Law.        

 In 1649 John Lilburne was tried, in the Guildhall of London, for high treason. A 

record of the trial indicates that Mr. Lilburne clearly violated the law as the statute 

describes it. With no strong defense to mount against the facts Lilburne chose, instead, 

to appeal to the jury’s ability to judge not only the facts, but the law as well. The bench 

quickly objected to this claiming that it is not within the jury’s power to judge the law. 

Lilburne rebutted, citing from Lord Coke’s Commentaries upon Littleton;  

[In this case the recognitors of the assize may say and render to the justices their 
verdict at large upon the whole matter;] and says in another place, [That the 
jurors have cognizance of the case as well as of the condition;] and says further, 
[That a special verdict, or at large, may be given in any action and upon any issue 
general or special.] And in sec. 368, Littleton has these words, [Also in such case 
where the Inquest may give their verdict at large, if they will take upon them the 
knowledge of the law, upon the matter they may give their verdict generally;] 

                                                           
35 Newman, R. K. 1994. Hugo Black: A Biography. New York: Pantheon. Page 450 
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and Coke saith thereon, [Although the jury, if they will take upon them (as 
Littleton saith) the knowledge of the law, may give a general verdict.]36 

After reciting the above excerpt to the court the magistrates begrudgingly allowed John 

Lilburne’s jury nullification defense. This defense was two parts. One aspect of Lilburne’s 

jury nullification defense focused on the unjust and negligent practices of the courtroom 

procedures. He was denied counsel, denied appropriate venue (outside of the territory 

for which the alleged crime was committed), denied the ability to review incriminating 

evidence, and denied the right to face his accusers. Much of the trial consisted of 

Lilburne raising issues as to matters of procedure and the bench repeatedly affirming 

the appropriateness of the proceedings. No matter the assurances from the magistrates 

Lilburne made sure that the jury accounted for the litany of procedural abuses. When 

asked by the bench to refocus his defense on the facts, Lilburne replied, “Well, if you 

will not let me proceed, my blood be upon your heads: and I desire the jury will take 

notice of your unjust and cruel usage.”37 It is likely, or at the very least plausible, that if 

Lilburne did not continually object to the procedural issues effecting the trial the jury 

would not consider them when reaching a verdict.   

The second aspect of his jury nullification defense was directed towards the law 

in general:  

I desire to be satisfied whether (by law allowed) after I have pleaded to matter of 

fact, you will permit me to speak in my behalf to the jury, on whose integrity my 

                                                           
36 Trial of John Lilburne for Treason 1649. (n.d.), [online] from 
http://www.constitution.org/trials/lilburne/lilburne1.htm; accessed March 19, 2016. 
37 Ibid. 
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life depends; and who are judges of the law as well as fact, and you only 

pronouncers of their will.38    

Lilburne is explicit in his intention to mount a defense which relies on the jury’s ability to 

judge the law. Part of this defense requires the jury to question the intent of the law; “I 

shall desire the gentlemen of the jury to consider the intention of the law.”39 Finally, 

Free-born John gave his closing statements to the jury:  

(John Lilburne) exclaimed against the barbarity and tyranny with which he had 
been oppressed… (resigning) himself to the care and consciences of his fellow-
citizens, the honest jury, who (he again said) were judges of law as well as fact; 
whom he prayed God to direct to act according to justice.40 

The nature of the treason law Lilburne was accused of violating was contrary to the 

ideals of freedom. The treason law, as it was penned, criminalizes any written and 

distributed materials which criticizes the crown. This infringement upon the ability to 

speak freely did not sit well with the people and Mr. Lilburne made certain to voice this 

concern: “The exclamations of people, who are oppressed, is not treason within the old 

laws of England.”41 The jury deliberations lasted only an hour. Despite the 

overwhelming evidence against Free-Born John the jury reached a verdict of not guilty. 

The acquittal was read aloud and those in the public who bore witness erupted in 

cheers.42 Despite his acquittal, the court banished John Free-Born Lilburne from 

England.  

                                                           
38 Ibid. 
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42 Ibid. 
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 Mr. Lilburne would not stay away from England very long. In 1653, Lilburne 

violated his banishment by returning to England. He was promptly arrested and this 

time tried at the Old Bailey. Once more, the evidence against him was overwhelming; 

his mere presence was proof positive of his guilt. Jury nullification was his only defense. 

As he did only a few years’ prior, Lilburne argued against both the legitimacy of the 

proceedings, and the legitimacy of the law itself. On the grounds of procedure Lilburne 

argued that the parliamentary body which banished him was proven unjust and had 

since been dissolved. His other argument was directed towards the legitimacy of the law 

and the inseverable penalty of death accompanying it.43 The jury’s deliberations lasted 

several hours this time. When the jury returned they reached a verdict of “not guilty of 

any crime worthy of death.” The jury’s addendum to the traditional, “not guilty” verdict 

suggests the jury exercised a ‘punishment’ based jury nullification.44 Nevertheless, the 

use of jury nullification is safely assumed as he was beyond a reasonable doubt guilty of 

returning to England.  

 John Free-Born Lilburne was a leader of the Levelers, a champion of natural-born 

rights, and co-author of the Agreement of the People. Not only did he advocate for jury 

nullification during his two trials, it was also listed as an explicit right within the 

Agreement of People that punishment is only authorized by a conviction “according to 

the conscience of a jury.”45  As Justice Hugo Black noted, Lilburne was certainly an 

                                                           
43 Ibid. 
44 The jury knew he was guilty, but did not agree with the punishment attached to a guilty verdict 
45 Online Library of Liberty, XXI. (n.d.),[online] from http://oll.libertyfund.org/pages/oll-reader-72; 
accessed August 16, 2015. 
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important figure in English Common law and American jurisprudence. Although, he is 

most often cited for his contributions in the area of self-incrimination rights, his trials 

offer great examples of jury nullification being exercised to successfully combat 

government tyranny.  

 Less than twenty years after the second Lilburne trial, in 1670, Mr. William Penn 

and Mr. William Mead were both tried for violating the Conventicle act of 1664. The 

Conventicle act made it illegal for peoples of faith, not aligned with the Church of 

England, to assemble in groups greater than five. According to the indictment Mr. Penn 

and Mr. Mead, observers of Quakerism, were on Grace-Church St., and “…unlawfully 

and tumultuously did assemble and congregate themselves together, to the disturbance 

of the peace of the said Lord the King.”46  The number of people attending the gathering 

is questionable, but the indictment indicates the number to be close to three hundred. 

Nevertheless, it was fairly clear that the two violated the letter of the law. However, it 

was not the plan of the defense to plead guilty. Instead, Penn attacked the legality of 

the law itself; “The question is not, whether I am Guilty of this Indictment, but whether 

this Indictment be legal.”47 Infuriated by this tactic, the bench ordered Penn to be 

removed from the courtroom. With a young Mead left standing alone Justice Thomas 

Howel gave a summary of the evidence and directed the jury to reach a verdict based, 

“upon the matter of fact, which you are to keep to, and observe, as what hath been fully 
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sworn at your peril."48 Penn was brought back into the courtroom during jury 

deliberation.  After an hour and a half eight jurors returned to the courtroom, however, 

four did not return, the foreman of the jury included. The bench accused the foreman, 

Mr. Edward Bushell, of causing a disturbance and labeling him as impudent. The jury 

was then sequestered. When they finally reached a verdict it stated that Mr. Penn and 

Mr. Mead were “guilty of speaking in Grace-Church St.”49 The jury was in clear 

disagreement with the courts about the law. Justice Howel then directed his scorn 

towards the members of the jury:  

Gentlemen, you shall not be dismissed till we have a verdict that the court will 
accept; and you shall be locked up, without meat, drink, fire, and tobacco; you 
shall not think thus to abuse the court; we will have a verdict, by the help of God, 
or you shall starve for it.50 

Mr. William Penn did not allow Justice Howel’s voice to be the only to reach the ears of 

the audience. Directing his words to the court in general, but to the heart of the jury, 

Mr. Penn cried: 

My jury, who are my judges, ought not to be thus menaced; their verdict should 
be free, and not compelled; the bench ought to wait upon them, but not 
forestall them. I do desire that justice may be done me, and that the arbitrary 
resolves of the bench may not be made the measure of my jury's verdict…. You 
are Englishmen, mind your privilege, give not away your right.51 

True to his word, Justice Howel saw to it that not only the defendants be imprisoned but 

the jury, as well. Held overnight, without food or drink, the jury returned in the morning 

to render another verdict. This time the verdict read: “[Mr. Penn and Mr. Mead are 
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found] guilty of speaking to an assembly in Grace-Church St.”52 Surprising no one, the 

bench had the jury imprisoned for another night and directed them to render an 

acceptable verdict. Again, Mr. Penn, to the agitation of the court, pleaded to the jury to 

stay strong and to never give in to the court’s coercion. Following their second night of 

imprisonment without food the jury made their final verdict. This time they simply 

reached a verdict of not guilty. Justice Howl, expecting a conviction ordered the jury to 

be imprisoned until they pay a fine;   

I am sorry, gentlemen, you have followed your own judgments and opinions, 
rather than the good and wholesome advice which was given you; God keep my 
life out of your hands, but for this the Court fines you 40 marks a man; and 
imprisonment till paid.53 

The defendant’s, once again, along with the twelve members of the jury, were hauled 

off to prison for reaching a verdict contrary to the will of the court.  

 Mr. Bushell refused to pay the fine and appealed his case to the Court of 

Common Pleas. Presiding over the Court of Common Pleas was Chief Justice John 

Vaughan. The issue to be addressed by the court was, whether or not, a juror or jury 

may be punished for reaching a ‘wrong’ verdict. The decision was in favor of the 

appellant, Mr. Bushell. The dicta produced by this case, which was authored by Chief 

Justice Vaughan, continues to influence both English jurisprudence and American 

jurisprudence in areas of jury protection. Here is one of the more powerful statements 

made by Chief Justice Vaughan in this decision: “The jury must be independently and 
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indisputably responsible for its verdict free from any threats from the court."54 In the 

years following the trial William Penn would go on to become the founder of 

Pennsylvania; and Edward Bushell would be immortalized in English Common Law for 

his heroic acts in what is now known as Bushell’s Case. 

 Bushell’s Case was of great importance to the evolution of the jury trial. The 

members of the jury endured extreme suffering for the sake of liberty. They would not 

have been thrown into prison had they reached a verdict of guilty. Mr. Penn appealed to 

the very essence of the jury. Indeed, his protest of the law and his open advocacy for 

jury nullification resonated with the members of the jury. The only means to achieving 

justice was through the exercise of jury nullification. The ability to be an unbiased fact-

finder is not a viable tactic to fight the type of injustice present in Bushell’s Case. The 

power to disagree and disregard the bench’s demands is the highest power the jury has. 

If the jury’s ability to act independent from the directions of the court is stripped, then a 

fair and impartial jury is only guaranteed to a defendant at the discretion of the 

government. Certainly it is not reasonable to allow a magistrate, judge, or any other 

government actor, to ascertain as to whether or not a particular instance allows for jury 

nullification.  

 In 1735 Alexander Hamilton mounted a jury nullification defense on behalf of his 

client, Mr. John Peter Zenger. Mr. Zenger was arrested for seditious libel. He printed and 

distributed literature critical of New York’s Governor Crosby. Great efforts were 
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undertaken by Governor Crosby to secure the arrest of Mr. Zenger. Two grand juries 

refused to indict Mr. Zenger of the libel charge. Left with no other options, Crosby 

circumvented the traditional criminal procedure requirement of obtaining an indictment 

by securing the assistance of the Supreme Court of Judicature. The Supreme Court of 

Judicature was able to issue a bench warrant without an indictment. During his 

arraignment Mr. Zenger was not yet represented by Alexander Hamilton. Initially, Mr. 

Zenger was represented by James Alexander and William Smith. Zenger’s attorneys 

immediately challenged the authority of his arresters; specifically, the manner in which 

the members of the bench were appointed. This resulted in Mr. James Alexander and 

Mr. William Smith being barred from ever again practicing in the Supreme Court of 

Judicature. Mr. Zenger then petitioned the court for legal assistance, for he was left with 

no counsel. The courts assigned him Mr. John Chambers. However, supporters of Mr. 

Zenger solicited the services of Alexander Hamilton. The role of the jury was to render a 

special verdict. That is to say, that the jury was tasked to answer whether or not Mr. 

Zenger printed the alleged libel. 55 

The trial commenced and Chambers having already entered a plea of not guilty, 

planned on conducting a standard defense. In this case, Chambers’ efforts were focused 

on creating a doubt as to, whether or not, Zenger printed and distributed the materials 

in question. It was Chambers’ hope that the prosecution would fail to prove that Zenger 
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actually took part in the publishing of said seditious libel.56 The prosecution, challenged 

to meet this burden, motioned to move forward and produce its witnesses to the court. 

At this time, Alexander Hamilton interjected. In a significant departure from Mr. 

Chambers’ defense, Hamilton, conceded to the fact that Mr. Zenger was the person 

responsible for publishing the material(s) in question.57 Mr. Hamilton’s defense focused 

on the law itself. The Seditious Libel law allowed for speech to be considered libelous 

regardless as to whether or not the speech be true. By the letter of the law, then, it was 

obvious Mr. Zenger was guilty, as he admitted to the production of the materials in 

question. Hamilton’s contention to the court is that if criticism be true, it ought not to 

be considered a libel. The prosecution quickly jumped on this opportunity:  

Indeed Sir, as Mr. Hamilton has confessed the printing and publishing these 
Libels, I think the Jury must find a Verdict for the King; for supporting they were 
true, the Law says that they are not the less libelous for that; nay indeed the Law 
says, their being true is an Aggravation of the Crime.58 

The prosecution maintained that libel can be truthful. Alexander Hamilton went to great 

lengths in an attempt to sway the court from this understanding of libel. Chief Justice 

Holt, persuaded by Hamilton’s fervor, entertained the defense’s argument that the truth 

is a justification for libel. In the end, however, the bench remained keen to observe the 

law as the prosecution presented it. Chief Justice Holt:  

Mr. Hamilton, the Court is of Opinion, you ought not be permitted to prove the 
Facts in the Papers: These are the words of the Book, ‘It is far from being a 
Justification of a libel, that the Contents thereof are true, or that the Persons 
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upon whom it is made, had a bad Reputation, since the greater Appearance 
there is of Truth in any malicious Invective, so much the more provoking it is.’59 

Alexander Hamilton’s efforts to prove that truth is a justification for criticisms of the 

crown, would not be accepted by the court. It is important to note, however, that 

Hamilton’s concerns regarding the inherent unjustness of a law which prevents truthful 

speech were heard by the jury. No longer permitted to continue such complaints 

towards the court, Mr. Hamilton turned his attention towards the jury. Hamilton made 

it clear that it was the jury who is to determine the fate of Mr. Zenger. Hamilton stated 

to the jury; “Gentlemen of the Jury, it is to you we must appeal… that I apply myself to 

you in this Manner, I am warranted so to do by both Law and Reason.” Again, the 

defense is met with resistance from the bench. Chief Justice Holt explains that the role 

of the jury is clear; “…the Jury may find that Zenger printed and published those Papers, 

and leave it to the Court to judge whether they libelous; you know this is very common; 

it is in the Nature of a special Verdict, where the Jury leave the Matter of Law to the 

Court.”60 In response to this instruction made by the bench to the jury, Hamilton gave a 

very important and influential speech to the jury;  

I know, may it please Your Honor, the Jury may do so (leave the matter of law to 
the court); but I do likewise know, they may do otherwise. I know they have the 
Right beyond all Dispute, to determine both the Law and the Fact, and where 
they do not doubt of the Law, they ought to do so. 61  

Hamilton later cites to Bushell’s case as authority for the jury to decide upon both the 

facts, as well as the law. Hamilton citing Bushel’s case, as per Vaughan’s Reports:  
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“The Right of the Jury, to find such a Verdict as they in their Conscience do think 
is agreeable…” Again, “From all which (I insist) it is very plain, That the jury are 
by Law at Liberty (without any affront to the judgment of Court) to find both the 
Law and the Fact.” Finally, “That the judges, how great soever they be, have no 
Right to fine, imprison, or punish a jury, for not finding a Verdict according to the 
Direction of the Court. And this I hope is sufficient to prove, That Jurymen are to 
see with their own Eyes, to hear with their own Ears, and to make use of their 
own Consciences and Understandings, in judging the Lives, Liberties or Estates of 
their Fellow Subjects. And so I have done with this Point.62 

Falling just short of suggesting to the jury that it is their duty to reach a verdict in favor 

of the defense, Hamilton did make clear to the jury that it was their prerogative to 

exercise jury nullification. After a brief deliberation, the jury returned a verdict of not 

guilty.  

 Although, technically, part of English Common law, Crown v Zenger took place in 

America and has greatly influenced American Jurisprudence. With Alexander Hamilton 

being a founding father of the United States, as well as, a prominent interpreter of the 

U.S. Constitution, it is reasonable to place emphasis on his words regarding jury powers.   

 The history of English Common Law and the evolution of jury nullification, like 

the history and evolution of the jury itself, is marred with struggle and strife. In order to 

prevent tyranny a jury and jurors must be free from coercion and threats of punishment 

made by the bench. The people recognized this as being fundamental to liberty. Mr. 

Bushel and the other eleven jurors in the case against Mr. Penn and Mr. Mead believed 

in this right of a jury so much they risked great harm to themselves to see to it that 

tyranny not be allowed. Through such trial and error the elements necessary to carry 
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out the duty of a jury have been discovered – slowly increasing the jury’s effectiveness. 

Every step of the way the concept of a jury evolved in this direction. All of the features 

of the jury have evolved in a manner which supports the jury as a viable safeguard 

against tyranny. If not for the injustices which occurred to Mr. Penn, Mr. Mead, and Mr. 

Bushell, Chief Justice Sir John Vaughan would not have created the precedent protecting 

the jury’s ability to bring a verdict opposite from the court’s opinion or desire. The 

cumulative experiences of subjection under an absolute monarchical tyranny have led 

to the development of mechanisms and devices necessary to create and preserve 

liberty. The precocious actions taken by those in the cases outlined above, indicate that 

they recognized jury nullification as being necessary for a jury to fight tyranny. This 

recognition is inherent in the ideals of liberty, well before precedent existed. Indeed, at 

some point, those who placed themselves in harm’s way understood that the jury’s 

power to nullify is the jury’s power to uphold liberty.  

Jury Nullification in American Jurisprudence   

 While Alexander Hamilton’s defense of Mr. Zenger was conducted under the 

jurisdiction of the English Monarchy it was, nevertheless, conducted in America. The 

practice of jury nullification is deeply rooted in our society. Mr. Hamilton’s jury 

nullification defense helped secure liberty in America. However, Mr. Hamilton was not 

the only U.S. Founding Father to champion the jury nullification power. In fact, there are 

many examples of explicit support for jury nullification. The courts, on the other hand, 

have grown to be evermore prohibitive and hostile towards this power.   
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The first time the jury nullification power is described in citable U.S. case law, is 

in the State of Georgia v. Brailsford, 3 U.S. 1 (1794).63 Chief Justice Jay presided over this 

peculiar case, which concerned a dispute between the state of Georgia and a British 

citizen, Mr. Brailsford, over debt ownership. The facts of the case are nuanced and 

cumbersome. The importance of the case, as it pertains to jury nullification, does not 

require a thorough review of the facts or of the legal issue in question, to be 

understood. What is important and relevant to the concept of jury nullification is the 

dicta put forth by Chief Justice John Jay’s opinion regarding the duty of a jury. The Chief 

Justice makes it clear, that the duty of a jury certainly includes answering questions of 

fact, however, he also makes it clear that it is within the power of the jury to also judge 

the law.   

It may not be amiss, here, Gentlemen, to remind you of the good old rule, that 
on questions of fact, it is the province of the jury, on questions of law, it is the 
province of the court to decide. But it must be observed that by the same law, 
which recognizes this reasonable distribution of jurisdiction, you have 
nevertheless a right to take upon yourselves to judge of both, and to determine 
the law as well as the fact in controversy. On this, and on every other occasion, 
however, we have no doubt, you will pay that respect, which is due to the 
opinion of the court: For, as on the one hand, it is presumed, that juries are the 
best judges of facts; it is, on the other hand, presumable, that the court are the 
best judges of the law. But still both objects are lawfully, within your power of 
decision.64 

Chief Justice Jay does a spectacular job outlining the duties of a jury. He was able to 

distinguish the fact finding duty of the jury as the more common place, standard, and 

expected practice of a jury from the other less common, more extreme, yet necessary 

                                                           
63 My own extensive research has determined that State of Georgia v Brailford was the first citable case 
that made a reference to jury nullification.  
64 State of Georgia v. Brailsford, 3 U.S. 1, 4, (1794). 
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practice of judging the law. By making the distinction Chief Justice Jay creates a sort of 

spectrum of jury powers and/or rights. This is made clear as he repeats this fact twice. 

First, the Chief Justice explains that the province of the courts and the province of the 

jury are different. That is to say, the courts are best at and specialize in matters of law; 

whereas, the jury is best and specialize in matters of fact. However, he adds that the 

principles which require such separation of powers, checks, and balances – the 

distinction between the judge’s powers and the jury’s powers – also require the people 

to have the power to check the courts. Chief Justice Jay repeats the above explanation, 

only adding to it that the jury ought to take into consideration their standard duty 

compared to that of the courts. This suggests that Justice John Jay realizes that the jury 

does not have to listen to the judge or the courts. He states that both the law and facts 

are, “…lawfully, within your (the jury) power of decision.”65 It is clear, then, that the first 

mention of a jury’s ability to practice jury nullification made by the Supreme Court of 

the United States explicitly states that jury nullification is lawful.   

 While seemingly crystal clear, Chief Justice Jay’s dicta regarding the duties of a 

jury are treated negatively by later court decisions. The majority in Sparf v. United 

States, 156 U.S. 51 (1895), raise an issue as to the accuracy of the court report. Also, the 

extraordinary makeup of the court in Georgia v. Brailsford has caused many jury 

nullification opponents to claim that the decision and dicta produced by Brailsford is not 
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relevant and/or binding. These criticisms will be addressed as they appear in subsequent 

cases.    

 Chief Judge William Cranch authored two circuit court opinions regarding jury 

instructions. The first case, United States v. Fenwick, 25 F. Cas. 1062 (C.C.D.D.C. 1836), 

addressed the issue as to whether or not a judge can give an opinion as to the 

‘sufficiency’ of the evidence when reciting jury instructions. The second case, Stettinius 

v. United States, 22 F. Cas. 1322 (C.C.D.D.C. 1839), addressed whether or not a judge 

has exclusive jurisdiction over giving the final charge to the jury as to matters of law. 

Both of these cases provide ample support for the right of a defendant to present legal 

arguments in the presence of a jury.  

 In United States v. Fenwick, Mr. Hoban was the defense counsel for two of the 

multiparty defendants. He was first to instruct the jury as to the matters of law 

confronting his clients. The court allowed Mr. Hoban to make his argument. Following 

Mr. Hoban, the prosecution, led by Mr. Key, presented the jury with their instruction as 

to the matters of law. Finally, the court decided to recite the law as prayed by Mr. Key. 

An issue arose when Mr. Brent, counsel for defendants not represented by Mr. Hoban, 

contended that, “as the jury had a right, in criminal cases, to decide the law as well as 

the fact, he, as counsel for some of the defendants, had a right to argue the law to the 

jury.”66 The court, initially, did not allow Mr. Brent to argue matters of law to the jury, as 

it was thought that the multiparty defense had the same arguments to make as Mr. 

                                                           
66 United States v. Fenwick, 25 F. Cas. 1062, 1063 (C.C.D.D.C. 1836) 
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Hoban. Mr. Hoban then contested the court’s denial of Mr. Brent’s argument, stating 

“that his argument in their defense ought not to prejudice that of the other 

defendants.”67 The court granted this request and Mr. Brent made his argument to the 

jury regarding matters of law. However, Mr. Key of the prosecution insisted “the court 

to instruct them (jury) upon the whole law of the case.”68 The subsequent instructions 

given by the court was cause for concern. While undertaking the duty of instructing the 

jury as to the matters of law, in response and relevance to the previous instructions 

made by the three counselors, the court erred.  

 The defendants were convicted. After appealing the conviction, the case was 

reviewed by the Circuit Court of the District of Columbia. Chief Judge Cranch’s decision 

concluded, among other less pertinent matters, that the trial court’s final instruction to 

the jury, either by design or accident, was wrong. It was said that the trial court’s final 

instructions conveyed to the jury that evidence was sufficient to convict. This likely 

occurred, because the court adopted the same instructions as to matters of law that the 

prosecution argued. That is to say, the judge’s biased jury instruction as to matters of 

fact, violated the defendant’s right to be tried by an impartial jury. In any regard, it is 

clear that neither the trial judge, nor Chief Judge Cranch, denied matters of law from 

being argued in front of, and directed to the jury.  

 In Stettinius v. United States, similar issues were raised about a trial judge’s 

instructions to a jury on matters of law. The cause for question manifested from the trial 

                                                           
67 Ibid, 1062, 1063. 
68 Ibid, 1062, 1064. 
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judge’s instructions to the jury. A law, “…to restrain the circulation of small notes as a 

currency,”69 was said to be violated. The act went on to list some items effected by the 

law, "…any note, check, draft, bank bill, or any other paper currency of a less 

denomination than five dollars;" and "any note, check, bank bill, or other paper medium 

of the denomination aforesaid, evidently intended for common circulation…”70 The 

defendant conceded to transferring a bank bill, but the defense claimed that many types 

of bank bills exist and that the jury ought to be able to judge whether or not a certain 

type of bank bill violates the act. After both counsels are given the opportunity to argue 

matters of law in the presence of, and directed to the jury, the judge has the right to 

give his or her charge to the jury as to matters of law. It was of the trial judge’s opinion 

that the bank bill, for the basic fact that it was a bank bill, met the criteria set-forth by 

the act being enforced. The decision of the trial court was then appealed to the District 

of Columbia Circuit Court of Appeals. The case addressed several issues, however, two 

issues will be addressed here as they relate to jury nullification. 

 One of the issues Stettinius v. United States addressed is the question as to 

whether or not a trial court judge has final say in instructing a jury as to matters of law. 

The other pertinent issue Stettinius v. United States addressed is the question as to 

whether or not counsel can argue matters of law in front of, and directed to the jury.  

Judge Cranch argued that a judge has the authority to give the final argument to 

the jury as to matters of law. It is therefore, not the right of the defense to continue an 

                                                           
69 Stettinius v. United States, 22 F. Cas. 1322 (C.C.D.D.C. 1839). 
70 Ibid. 
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argument regarding law after their initial argument on the topic was granted and the 

judge presented their opinion. If the judge’s opinion is thought to be wrong by the 

defense, they may seek remedy in the appellate process. As expected, Chief Judge 

Cranch claimed that the courts are the best and most capable institutions for deciding 

and conveying to the jury matters of law. There is little evidence to suggest that matters 

and questions of law are not especially suited for the learned minds of judges; in this 

regard, Stettinius v. United States produces little change. It is Cranch’s focus on the 

need for uniformity and consensus as to the interpretation(s) of law and the 

enforcement thereof based on those interpretations, which gives more insight as to why 

the judge must have the authority to give the final charge to a jury as to matters of law. 

Basically, the interpretation of a law and, thus, how it is conveyed to a jury must have 

uniformity throughout the many courts. For instance, if arguing the law was left 

exclusively to counsel, each trial may present a different interpretation of the same law 

to a jury. Chief Judge Cranch distinguishes this aspect of interpreting and/or arguing on 

matters of law, from that undertaken by a jury in a general verdict (criminal cases). In 

the first aspect (interpreting the meaning of the law), it is argued that the judge has 

extra authority. When matters of law and fact are separated, the judge has extra 

authority in matters of law; as is the case when conveying to a jury as to the law being 

applied to a defendant. However, when law and facts are intermingled, as is necessarily 

the case in a general verdict, the jury may judge the law. This excerpt from the Stettinius 

v. United States opinion provides thorough support for jury nullification:  
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It is admitted by all who have advocated the right of the jury to decide the law in 
criminal cases, that that right extends only to the finding of a general verdict 
upon the general issue… Whenever, by the pleadings, the law was separated 
from the fact, so that each could be seen and considered by itself, no pretence 
that the jury had a right to decide the pure unmixed question of law, has ever 
been set up by the wildest advocate of the rights of juries. In the trial of the 
impeachment of Judge Chase, Mr. Randolph, one of the managers of the 
prosecution, in speaking of this right of juries to decide the law, calls it "their 
undeniable right of deciding upon the law as well as the fact necessarily involved 
in a general verdict." He said, also, "There is, in my mind, a material difference 
between a naked definition of law, the application of which is left to the jury, 
and the application, by the court, of such definition to the particular case upon 
which the jury are called upon to find a general verdict… Speaking of the prior 
decisions of the same points of law in some former cases by other judges, Mr. 
Randolph said, "They exercised the acknowledged privilege of the bench in giving 
an opinion to the jury on the question of law after it had been fully argued by 
counsel on both sides." Again, he said, do not deny the right of the court to 
explain their sense of the law to the jury, after counsel have been heard, but I do 
deny that the jury are bound by such exposition."… In Croswell's Case, 3 Johns. 
Cas. 346, the counsel for the defendant admitted it "to be the duty of the court 
to direct the jury as to the law; and it is advisable for the jury, in most cases, to 
receive the law from the court, and in all cases they ought to pay respectful 
attention to the opinion of the court; but it is also their duty to exercise their 
judgments upon the law as well as the fact; and if they have a clear conviction 
that the law is different from what it is stated to be by the court, the jury are 
bound, in such cases, by the superior obligations of conscience, to follow their 
own convictions."71 

Chief Judge Cranch cited many authorities in the above excerpt. Clearly, a consensus 

exists as to the roles of the court compared to the role of the jury, in criminal trials. 

Given the evidence provided above, while the judge has final and corrective authority 

over the instructions presented to the jury as to matters of law, it is evident that the 

defense can make arguments as to matters of law in the presence of the jury, and the 
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jury may judge the law in criminal trials, for they are charged with reaching a general 

verdict.  

 Both United States v. Fenwick and Stettinius v. United States, together maintain a 

very clear precedent initially put forth by Chief Justice John Jay in Georgia v. Brailsford, 

which allows for the jury to hear arguments regarding matters of law, and allows them 

to, after considering the law as presented to them by the court, judge both the law and 

the facts when reaching a general verdict. These cases, while never being overturned, 

are often ignored by later cases which begin to stray from precedents.  

The first major case in American jurisprudence to effectively diminish the 

tyranny fighting capability of a jury is, Games v. Stiles ex dem. Dunn, 39 U.S. 322 (1840). 

In this case, Justice McLean, authored the opinion which established a judge’s power to 

give, his or her, opinion as to the merits of evidence. Games v. Stiles involved a dispute 

over the legitimacy of a deed. The judge, exercising his own discretion, admitted a deed 

based on the fact that, “the deed was executed in conformity with a decree of the 

Circuit Court of the United States for the Fifth Circuit, in the Virginia District.”72 The 

defendants insisted that whatever decree the deed be justified by, accompany the deed 

as evidence. The court denied this request, and admitted the evidence without the 

language of the decree which was said to validate it.73 This is a departure from both 

United States v. Fenwick and Stettinius v. United States, 22 F. Cas. 1322 (C.C.D.D.C. 1839). The 

ability of a judge to validate evidence based on a law without producing or conveying 

                                                           
72 Games v. Stiles ex dem. Dunn, 39 U.S. 322, 323 (1840). 
73 Ibid. 
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the law to the jury is certainly out of line with previous precedent. As was explained in 

Stettinius v. United States, the jury, in order to reach a general verdict must understand 

the law as it is to be applied to the evidence. Justice McLean requires no such thing.  

 The rationale used by Justice McLean avoided any sweeping decisions because of 

a smart distinction he made – which will be utilized in later cases – that so long as 

statements made to the jury by the judge about evidence and/or facts are conveyed to 

the jury as the court’s opinion, these statements may be acceptable.74 Indeed, the 

Games v. Stiles majority established this frightening precedent:   

The Court instructed the jury that they must be satisfied from the evidence given 
to them, to wit, by the deed and other documents in evidence, and the 
circumstances of the case, that the grantor in the deed to Sterling is the same 
person to whom the patent was issued; and they declared their opinions that 
such was the fact. The principle is well established, that a Court may give their 
opinion on the evidence to the jury, being careful to distinguish between matters 
of law and matters of opinion in regard to the facts. When a matter of law is 
given by the Court to the jury, it should be considered as conclusive; but a mere 
matter of opinion as to the facts, will only have such influence on the jury as they 
may think it is entitled to.75 

What is doubly disturbing is the lack of clarification as to what is or is not the opinion of 

the trial court. The jury has no other choice but to take the court’s opinion as to the 

validity of the deed as fact, because the court presents it that way and no further 

argument can be made by the defense as to matters of law effecting the facts once the 

court states the law.76 As exemplified in this case, the judge, not presenting or 

                                                           
74 Obvious, exceptions apply; i.e. In my opinion, you, the jury should find the defendant guilty…  
75 Games v. Stiles ex dem. Dunn, 39 U.S. 322, 327. 
76 See, Stettinius v. United States, 22 F. Cas. (C.C.D.D.C. 1839). The court has final word as to matters of 
law, however counsel has right to present arguments of law in front of jury. 
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conveying to the jury the language put forth by the, “Circuit Court of the United States 

for the Fifth Circuit, in the Virginia District,” which, as the trial judge asserts, determines 

the validity of the deed to be examined, provides the jury with no other option than to 

take the court’s opinion as fact. Somehow, though, the majority in McLean did not have 

issue with the judge giving the jury his opinion in the form of a fact.  

 Continuing with this rationale, Justice McLean agrees with the Games v. Stiles 

trial judge when he states that the, “…pendency of the suit against Buchanan and his 

heirs, could in no sense be held constructive notice to Sterling, in receiving the deed 

from Buchanan, after the commencement of the suit, unless the process had been 

served, or publication made, before such deed was executed.”77 The ability for a judge 

to determine constructive notice granted by McLean in the Games v. Stiles case has 

become a favorite point of contention amongst those whom advocate against jury 

nullification.78 The change, however, is subtle. 

 The doctrine of, in favorem vitae, was usually applied in judicial decisions.79 The 

Games v. Stiles case is focused on civil proceedings, therefore, the doctrine of in 

favorem vitae has less relevance.  The authority of the judge in civil trials is not bound 

by the jury requirements afforded to defendants in criminal trials by the Sixth-

Amendment. Beyond what has been mentioned, Games v. Stiles establishes a 

                                                           
77 Games v. Stiles ex dem. Dunn, 39 U.S. 322, 333. 
78 See United States v. Murphy, No. 14210, 1883 WL 20245, at *3 (D.C. Jan. 15, 1883), Sheahan v. Barry, 27 
Mich. 217 (1873), Harman v. Stearns, 95 Va. 58, 27 S.E. 601 (1897). 
79 Whenever there is a question or dispute regarding a law, and a defendant’s liberty is at stake the courts 
should always favor the defendant. The phrase, in favorem vite, means in favor of life. See, Justice 
Johnson’s opinion in United States v. Palmer, 16 U.S. 610, 637, (1818). 
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foundation for which motions for judgment notwithstanding the verdict (now referred 

to as “Judgement as a Matter of Law”) developed.80 In civil trials, the court can award 

such judgements if by their own discretion they deem that the jury’s verdict was 

reached contrary to the evidence as they see it.  The inability of a judge to overturn an 

acquittal verdict reached by a jury in a criminal trial despite even the most obnoxiously 

obvious evidence supporting a conviction, suggests that the Games v. Stiles case does 

nothing to increase a judge’s authority to restrict legal arguments from being made by a 

defense to a jury in a criminal trial. In no way is it rational, then, to believe that the type 

of overriding decision made by the trial court in Games v. Stiles could apply to criminal 

jury trials. Indeed, the only time a judge may set aside a jury’s verdict in a criminal trial - 

where life, limb and liberty are at risk - is in respect of the in favorem vitae doctrine. 

However, Games v. Stiles was perverted by later courts. It will often be cited as granting 

judges the authority to prohibit arguments of law from being made in the presence of, 

and/or directed to the jury.81   

 Sparf v. United States, for better or worse, is the most influential US case 

regarding jury nullification. It is undoubtedly the most cited case in American 

Jurisprudence for critics of jury nullification. Currently, Sparf v. United States is deemed 

the controlling case for questions addressing jury instructions and the courts’ ability to 

deny jury nullification arguments which are geared towards questioning the law. Chief 

Justice Harlan authored the majority’s opinion and he took special care to offer a full 

                                                           
80 Federal Rule Civil Procedure VI. Rule 50: Judgment as a Matter of Law. Allows a judge to motion for a 
resolution or judgement without a jury.  
81 See, Footnote 77. 
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examination of historical precedent, from both English Common law and American 

Jurisprudence. The same is true of Justice Gray’s dissent. Both, the majority opinion and 

the dissent went to great lengths to analyze the functions of a jury and in doing so they 

combine for one of the more thorough and detailed decisions in Supreme Court history.  

 The case involved multiple parties and the court addressed two constitutional 

issues. The first issue the court addressed was the issue regarding testimony and 

confessions. The second, and pertinent issue regarded “The general question as to the 

duty of the jury to receive the law from the court…,” which Justice Harlan claims, “…is 

not concluded by any direct decision of this court.”82 In particular, the court had to 

address whether or not a trial judge could instruct the jury to give a verdict based on the 

law being applied as the court has explained it. In this case, the jury was instructed to 

reach a general verdict of guilty or not guilty to the crime of first degree murder. The 

foreman of the jury asked whether or not the jury could amend the charge of first 

degree murder to the lesser charge of second degree murder, or manslaughter.83 The 

trial judge then explained to the jury that the evidence supports a charge of first degree 

murder, and that manslaughter is not applicable. This is the primary contention of the 

appellant; that the judge’s explanation suggested that there was evidence to support 

first degree murder, which would unjustly influence the jury to reach a verdict against 

the defendant. Once again, Justice Harlan attempts to address this question by 

                                                           
82 Sparf v. United States, 156 U.S. 51, 64 (1895). 
83 The difference between first degree murder and manslaughter can be concluded by the judge. For 
example, if there someone is shot by a sniper rifle from long distance, and those facts are concluded, 
malice and premeditation would be evident. In such a situation, the jury must try it as only a first degree 
murder. Sparf v. United States, 156 U.S. 51 (1895).  
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addressing the larger, more general question “as to the duty of the jury to receive the 

law from the court.”  

 Justice Harlan first confronts the dicta put forth by Justice Jay in Georgia v. 

Brailsford. As previously discussed, Georgia v. Brailsford, clearly supports the concept of 

jury nullification as it includes a jury’s right to judge both the law and facts. Justice 

Harlan is left with only one option for dealing with Georgia v. Brailsford, and that is to 

altogether discredit the case. Citing Justice Curtis in the lower court decision of U.S. v 

Morris, Justice Harlan claims that the Georgia v. Brailsford proceedings were recorded 

wrong, and that Georgia v. Brailsford was an anomaly, and therefore ought not to be 

controlling.  

As to the first contention that Georgia v. Brailsford was misreported, Justice 

Harlan simply relies on Justice Curtis’ assumption that the case was recorded wrong. 

Justice Curtis claims the record must be wrong, because, as Justice Harlan echoing 

Curtis, states; “…the different parts of the charge conflict with each other.” Justice 

Harlan continues: 

… the chief justice [John Jay], according to the report, saying at the outset that it 
is the province of the jury to decide questions of fact, and of the court to decide 
questions of law, and in the succeeding sentence informing the jury that they 
had the right to take upon themselves the determination of both law and fact. If 
the chief justice said that it was the province of the court to decide questions of 
law, and the province of the jury to decide questions of fact, he could not have 
said that the jury had the right, in a civil case, to judge of and determine both 
law and fact.84  
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To this effect, Justice Harlan, discredits Georgia v. Brailsford based on an assumption 

made by Justice Curtis. However, as I explain in the analysis of Georgia v. Brailsford, the 

dicta provided by Chief Justice Jay is completely rational and never contradicts itself.85 

Moreover, Chief Justice Jay, does not narrow his words to include only civil cases, which 

is clear when he refers to, “…the good old rule,” and “On this and on every other 

occasion…” he also repeatedly refers to both judges and juries, and their respective 

powers in generalized terms. In short, there is nothing to suggest Chief Justice Jay’s 

explanation of jury powers reflect his opinion on civil juries only. To the contrary, it is 

much more plausible that Chief Justice Jay was referring to the duties of judges and 

juries in a more general sense. Regardless, there is without a doubt insufficient evidence 

to validate either Justice Harlan’s assumption or Justice Curtis’ assumption that Justice 

Jay, could not have stated what the records indicate, because they believe his 

statements to be contradictory.86  

 The second contention Justice Harlan raises with Georgia v. Brailsford is in regards 

to the odd makeup of the court itself. It must be conceded that the Georgia v. Brailsford 

                                                           
85 See Page 33. 
86 Sparf,Dissent: “The doubts which have been sometimes expressed of the accuracy of Mr. Dallas' report 
are unfounded, as is apparent from several considerations. He was of counsel for the plaintiff. The court 
was then held at Philadelphia; and there is no reason to doubt that the practice mentioned in the preface 
to his first volume, containing reports of cases in the courts of *157 Pennsylvania only, by which ‘each 
case, before it was sent to the press, underwent the examination of the presiding judge of the court in 
which it was determined,’ was continued in his succeeding volumes containing ‘reports of cases ruled and 
adjudged in the several courts of the United States and of Pennsylvania, held at the seat of the federal 
government.’ The charge contains internal evidence of being reported verbatim, and has quotation marks 
at the end, although they are omitted at the beginning And the charge, in the same words, with the prefix 
that it ‘was delivered by Jay, Chief Justice, on the 7th of February, in the following lowing terms,’ is 
printed in Dunlop & Claypole's American Daily Advertiser of February 17, 1794.” Sparf v. United States, 
156 U.S. 51, 156-57, (1895). 



49 
 

court was, as Justice Harlan and Justice Morris both deem it, an “anomaly”.87 However, I 

see no reason, despite the fact the court be an anomaly, to discredit such a learned and 

respected Chief Justice. Indeed, if this be legitimate cause to discredit the dicta put forth 

by Chief Justice Jay, it ought to be acceptable to discredit the dicta put forth by Justice 

Morris, for he was part of the infamous ‘Dred Scott’ court. Of course, such 

discrimination is foolish. Instead, it is important to base contentions on logic and reason 

rather than reaching for ‘disqualifying’ technicalities. With all the time and effort spent 

by Justice Harlan in the Sparf opinion, it is shocking to see how quickly and thoughtlessly 

the court discredits the dicta put forth by Chief Justice Jay in Georgia v. Brailsford.88  

Although it is seemingly counter intuitive, the Sparf decision does not actually 

conflict with the Georgia v. Brailsford court. In fact, Sparf does not actually conflict with 

the jury nullification doctrine. Justice Harlan cites evidence which supports the concept 

that the courts are solely responsible to answer questions of law and to convey the law- 

as it is applied- to the jury. To that effect, Sparf is extending some of the judicial 

authority granted by Games and Stettinius v. United States. Specifically, in the case of 

Sparf, whether or not a separate charge can be considered by the jury. Sparf gives the 

judge authority over which charges may or may not apply based on their own finding of 

the evidence. So where Games allowed a judge to give the jury his or her opinion as to 

the validity of certain facts in a civil trial, the Sparf v. United States court applied this to 

                                                           
87 The Brailsford court was considered an anomaly because the Supreme Court does not regularly have 
juries. 
88 For such a long and thorough opinion, Justice Harlan’s review of Brailsford was only a few paragraphs in 
length.  
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criminal trials and extended the judge’s authority to review facts/evidence. Again, the 

trial judge in Sparf v. United States told the jury that the evidence supports a charge of 

first degree murder, but does not support a charge of manslaughter. Thus, the judge 

charged the jury to apply the first degree murder law - as was explained to them by the 

court - to the facts, and reach a general verdict of either guilty or not guilty. Justice 

Harlan concludes his opinion and conveys the decision of the court:  

We are of opinion that the court below did not err in saying to the jury that they 
could not, consistently with the law arising from the evidence, find the 
defendants guilty of manslaughter, or of any offense less than the one charged; 
that if the defendants were not guilty of the offense charged, the duty of the jury 
was to return a verdict of not guilty.89 

In no way does this interfere with a jury’s ability to nullify. The Sparf v. United States 

opinion was definitely restrictive towards juries, yet much of Justice Harlan’s evidence 

focused on the court’s duty of declaring, and expounding the law to the jury; not on 

denying its ability to exercise jury nullification.90  

 The decision and opinion in Sparf v. United States makes the clear distinction that, 

while the jury cannot dictate, or rule upon matters of law, they can judge the law via 

general verdict.  One of the better examples of this is Justice Harlan’s citation of Justice 

Wilson: 

In one of those lectures, referring to the duties of jurors in criminal cases, he 
[Justice Wilson] said: 'On questions of law, his [ the juror's] deficiencies will be 
supplied by the professional directions of the judges, whose duty and whose 
business it is professionally to direct him; for, as we have seen, verdicts, in 
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criminal cases generally determine the question of law as well as the question of 
fact.’”91 

And another example of Justice Harlan citing to Justice Wilson together with Justice 

Iredell;  

…the jury, in a general verdict, must decide both law and fact, but that 'this did 
not authorize them to decide it as they pleased,' and that, 'the questions of law 
coming into joint consideration with the facts, it is the duty of the court to 
explain the law to the jury, and give it to them in direction.'92  

Once more, it is clear that the court’s role is to expound the law to the jury and instruct 

them upon the law. It is not the role of the jury to question the interpretation or 

meaning of the law as it is being applied. For example, entertain the idea that a law 

which forbade the wearing of denim was passed and the statute read, “The wearing of 

denim is prohibited.” The courts would determine the meaning of the law. The courts 

would decide what constitutes denim and what constitutes the act of ‘wearing’, and so 

on. The jury does not have a right to dispute the court’s legal interpretation of the law, 

but they can judge the law - as described by the courts - in a general verdict. In this 

example the jury could reach a verdict of not guilty despite the evidence supporting a 

guilty verdict – the man admitted to wearing denim etc. The jury does not have the 

ability to change the court’s interpretation, nor does the defense get to argue that the 

law has another interpretation that ought to be adopted.        

  The opinion in Sparf v. United States continually presents evidence which supports 

claims regarding the exclusive authority of the courts’ to interpret and present the law 

                                                           
91 Ibid, Page 69. 
92 Ibid, Page 68-69. 
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as they understand it to the jury, as well, as the court’s ability to admit or deny evidence 

into trial as it relates to the law. The majority misrepresents William Forsyth by leaving 

out the proceeding clause from the excerpt of a paragraph they cited.93 Following the 

courts citation from Forsyth’s, History of Trial by Jury, the context of the full paragraph 

clarifies that the excerpt cited from History of Trial by Jury applies to the courts 

discretionary power to judge evidence as admissible or inadmissible. Forsyth, explains 

that the ‘rule’ – cited by Sparf v. United States - is best explained by the following dicta 

produced by the English Courts; “… whether such evidence when offered is of that 

character and description which makes it admissible by law, is a question which is for 

the determination of the judge alone, and is left solely to his decision.”94 More context 

provides evidence that William Forsyth’s attention to the powers and duties of the jury 

                                                           
93 Sparf, Forsyth quote: Forsyth, in his History of Trial by Jury,—a work of merit,—discusses the doctrine 
advanced by some that the jury were entitled in all cases, where no special pleas have been put on the 
record, to give a general verdict according to their own views of the law, in criminal as well as in civil 
cases. He says: ‘It is impossible to uphold the doctrine. It is founded on a confusion between the ideas of 
power and right.’ ‘Indeed, it is difficult to understand how any one acquainted with the principles and 
settled practice of the English law can assert that it sanctions the doctrine which is here combated.’ Again: 
‘The distinction between the province of the judge and that of the jury is, in the English law, clearly 
defined, and observed with jealous accuracy. The jury must in all cases determine the value and effect of 
evidence which is submitted to them. They must decide what degree of credit is to be given to a witness, 
and hold the balance between conflicting probabilities. The law throws upon them the whole 
responsibility of ascertaining facts in dispute, and the judge does not attempt to interfere with the 
exercise of their unfettered discretion in this respect. But, on the other hand, the judge has his peculiar 
duty in the conduct of a trial. He must determine whether the kind of evidence offered is such as ought or 
ought not to be submitted to the jury, and what liabilities it imposes. When any questions of law arise, he 
alone determines them, and their consideration is absolutely *89 withdrawn from the jury, who must in 
such cases follow the direction of the judge; or if they perversely refuse to do so, their verdict (in civil 
cases) will be set aside, and a new trial granted.’ Pages 235, 236 (Morgan's Ed.). Sparf v. United States, 
156 U.S. 51, 88-89 (1895). 
94 Forsyth, William. 2015. History of Trial by Jury. Clark, New Jersey: The Lawbook Exchange, Ltd. Page 
236.  
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focuses on the issue regarding the authority to determine and interpret the law. A great 

example of this is provided in this excerpt from History of Trial by Jury:  

The law can not depend upon the verdict of a jury, whose office is simply to find 
disputed facts; - and yet such must be the result, if they may decide contrary to 
what the judge, the authorized expounder of the law, lays down for their 
guidance… And the care taken in very early times to relieve the jury from the 
danger of giving a verdict upon a mistaken view of the law… proves that it never 
was intended that they should determine legal questions for themselves.95  

Forsyth further explains that prior to the prohibition of the attaint, jurors who reached a 

verdict based on their own misinterpretation of the law were subject to punishment. It 

seems that while uniformity and efficiency play a role in the reasoning for requiring the 

courts to be the exclusive interpreters and expounders of law, it may also be the case 

that the old threat of attaint motivated this line of logic to help protect jurors from 

misinterpreting the law.  

While the Sparf v. United States decision encroaches the courts into the realm of 

the jury, the detrimental effects are minimal; or at least, ought to be.96 Justice Harlan 

and the majority do, indeed, attempt to diminish the jury’s ability to judge the law as 

well as facts. However, the Sparf v. United States ruling does not lend such dramatic 

theater to the argument against jury nullification as many - including the authors of the 

opinion – would like some to believe.  In depth analysis of both the Sparf v. United States 

rationality and the authorities cited to by the majority offer little to no support for the 

                                                           
95 Ibid, Page 218-219. 
96 Sparf effectively removed arguments of law and arguments of interpretation of laws from being 
presented to juries. This encroaches upon juries because juries used to hear arguments of law and 
interpretations, and also were able to hear arguments about evidence which Sparf has limited.   
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argument that jury nullification is not supported by precedent or Common law ideals. 

The overwhelming breadth of the Sparf v. United States majority opinion and the decision 

thereof, creates convolution and confusion. As previously cited, Justice Harlan begins his 

opinion by clarifying his intention to address “The general question as to the duty of the 

jury to receive the law from the court.”97 After providing the majority’s argument, 

Justice Harlan provides clarity as to the court’s decision. Again as was previously cited, 

Justice Harlan concludes that the trial court was correct in its instructions to the jury 

which made clear that the jury could not amend the charge from first degree murder to 

the lesser charge of manslaughter and that they could only reach a verdict of guilty or 

not guilty.98 This conclusion is the most indisputable one, and represents the actual 

decision and holding in this case as it pertains to jury instructions. Next, Justice Harlan 

provided a more generalized conclusion to the majority’s opinion. Justice Harlan first 

gives the following conclusion, then brandishes one last piece of evidence to support it:  

The trial was thus conducted upon the theory that it was the duty of the court to 
expound the law, and that of the jury to apply the law as thus declared to the 
facts as ascertained by them. In this separation of the functions of court and jury 
is found the chief value, as well as safety, of the jury system. Those functions 
cannot be confounded or disregarded without endangering the stability of public 
justice, as well as the security of private and personal rights.99 

Notice here that the first clause of the paragraph does not stray too far from the 

previous conclusion, that the court gives/expounds the law to the jury. However, the 

                                                           
97 Sparf v. United States, 156 U.S. 51, 64 (1895). 
98 “We are of opinion that the court below did not err in saying to the jury that they could not, 
consistently with the law arising from the evidence, find the defendants guilty of manslaughter, or of any 
offense less than the one charged; that if the defendants were not guilty of the offense charged, the duty 
of the jury was to return a verdict of not guilty.” Sparf v. United States, 156 U.S. 51, 106 (1895). 
99 Ibid.  
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second clause refers to the valuation and safety of the jury, as well as, public justice and 

personal liberties, all necessitating the strict separation of powers. The second part of 

this conclusion is not very well supported by the evidence offered by the majority 

throughout its opinion. Perhaps that is why Justice Harlan included, yet, another 

statement from Justice Curtis. Justice Harlan interpolates this by stating:  

The main reason ordinarily assigned for a recognition of the right of the jury, in a 

criminal case, to take the law into their own hands, and to disregard the 

directions of the court in matters of law, is that the safety and liberty of the 

citizen will be thereby more certainly secured.100 

This statement clearly validates the claim that very little evidence was presented to 

support the argument that public justice, safety, and the liberty of the citizen is better 

served when a jury is prevented from disobeying the courts. Indeed, after reviewing the 

entirety of the Sparf v. United States opinion, and all of the evidence cited within it, 

Justice Harlan’s interpolation above reads as though it is introducing a new argument, in 

need of qualification.  He then cites Justice Curtis as evidence to support this claim:    

As long as the judges of the United States are obliged to express their opinions 
publicly, to give their reasons for them when called upon in the usual mode, and 
to stand responsible for them, not only to public opinion, but to a court of 
impeachment, I can apprehend very little danger of the laws being wrested to 
purposes of injustice. But, on the other hand, I do consider that this power and 
corresponding duty of the court authoritatively to declare the law is one of the 
highest safeguards of the citizen. The sole end of courts of justice is to enforce 
the laws uniformly and impartially, without respect of persons or times or the 
opinions of men. To enforce popular laws is easy. But when an unpopular cause 
is a just cause; when a law, unpopular in some locality, is to be enforced, -there 
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then comes the strain upon the administration of justice; and few unprejudiced 
men would hesitate as to where that strain would be most firmly borne.101 

After reviewing the above statement, Justice Harlan’s ‘secondary’ or more ‘generalized’ 

conclusion becomes even more convoluted. In offering evidence which presumably, by 

the way of introduction and context was intended to support an argument against a 

jury’s ability to judge the law, Justice Harlan’s argument falls right back to the beginning. 

Which is to say that, whenever and wherever the Sparf v. United States majority appear 

to be supported by evidence, consensus and precedent, it is in regards to the courts’ 

exclusive dominion over the interpretation, and expounding of law to a jury.  Once 

again, the opinion is very difficult to follow, because the evidence presented seemed to 

be undistinguished by the courts. Overwhelmingly the evidence supported the idea that 

the law was to be decided upon by the courts, and then given to the jury. This is very 

rational to the degree that it is used to support the above mentioned claim; which was 

initially confirmed to be the issue in question for the court. However, the opinion seems 

to jump from one argument to another: whether or not the jury or judge decides upon 

the meaning of the law and thus how it is to be presented in trial and charged to the 

jury, compared to the more general and overreaching argument as to whether or not, a 

jury may judge the law (in a general verdict).  

 This confusion between the authority of the courts to define the meaning of, 

interpret, and expound the law to the jury, and a jury’s authority to exercise jury 

nullification via a general verdict, has led to anti-jury nullification rulings throughout U.S. 

                                                           
101 Sparf v. United States, 156 U.S. 51, 107 (1895). 
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District and Circuit Courts. Contradictorily, much of the evidence evoked by jury 

nullification critics is based on the exclusivity of the court’s authority over matters of 

law, and the exclusive authority of the jury to decide matters of fact. Georgia v. Brailsford, 

United States v. Fenwick, Stettinius v. United States, Games v. Stiles, and Sparf v. United States 

all make very clear that these roles are not as steadfast, and impermeable as critics 

claim. In Georgia v. Brailsford, Chief Justice Jay clearly states that the jury, by right, is able 

to judge the law.102 United States v. Fenwick regulated the court’s ability to expound the 

law to the jury. In United States v. Fenwick, every counselor at bar was allowed to give 

their argument as to the interpretation of the law in the presence of a jury. Stettinius v. 

United States erected a wall which stopped legal arguments from being made after the 

court gives its opinion of the law to the jury. Still, Stettinius v. United States recognized the 

defense’s right to present arguments regarding matters of law to the jury, and a jury’s 

right to consider the law when reaching a general verdict.103 At this point in American 

jurisprudence, it was well established and recognized that the courts did not have 

plenary authority over matters of law. Again, prior to Stettinius v. United States the bench 

was not even afforded the guaranteed last word in interpreting the law. On the other 

hand, it is clear that the jury enjoyed plenary authority over matters of fact. However, 

Games v. Stiles would open the door allowing the bench to determine relevance of 

evidence, thus, venturing outside of their ‘defined role’ as arbiter of law, and 

encroaching upon matters of fact. Hence, the claim that the Sparf v. United States court’s 

                                                           
102 “…you have nevertheless a right to take upon yourselves to judge of both [Law & Facts]...” State of 
Georgia v. Brailsford, 3 U.S. 1, 4, (1794). 
103 See, Stettinius v. United States, 22 F. Cas. (C.C.D.D.C. 1839). 
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argument is contradictory. If the Sparf v. United States court’s contention is that clear, 

defined, and impermeable roles exist, then the court ought not to have extended the 

duties of the court to matters of fact. The continual allotment of authority given to the 

bench over matters of fact is proof in practice that the roles of the jury and court are 

not impermeable. Indeed, if it be the case that the bench feels the facts do not support 

a conviction the judge can dismiss or, in the case of a conviction, overturn a jury’s 

verdict of guilty.104 

 The People v. Sherlock, 166 N.Y. 180 (1901) echoes the above summarization of 

the Sparf v. United States decision. People v. Sherlock was a case heard by the Court of 

Appeals of the State of New York. The issue addressed in the case was one regarding the 

jury instructions given during a criminal trial. Mr. Sherlock was charged, and 

subsequently, convicted of libel. He appealed his conviction on the grounds that the 

bench gave the jury instruction in err. Justice Cullen authored the People v. Sherlock 

majority opinion which relied heavily on the foundations created by Sparf v. United 

States. Justice Cullen confirms the long held consensus that, to that point in time, the 

jury may judge the law in criminal cases: “…the doctrine that in criminal cases the jury 

had the right as well as the power to determine both the law and the facts, if not 

universally accepted, prevailed to a very great extent.”105 Justice Cullen further explains 

                                                           
104 See the Sparf dissent : “To infer, because the court must decide questions of law upon which the 
admissibility of evidence depends, that the jury have no right to determine the matter of law involved in 
the general issue, would be as unwarrantable as to infer, because the court must decide questions of fact 
upon which the admissibility of evidence depends, that the jury have no right to decide the matter of fact 
involved in that issue.” Sparf v. United States, 156 U.S. 51, 171 (1895). 
105 People v. Sherlock, 166 N.Y. 180, 184 (1901). 
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that Sparf v. United States established the above universally accepted standard as the 

clear precedent: 

The question was not authoritatively determined in the Federal tribunals until 
the recent decision of the Supreme Court of the United States in Sparf and 
Hansen v. United States ( 156 U.S. 51). In the opinions delivered in that case is to 
be found a most exhaustive review of the reported cases occurring early in the 
last century. An examination of the reports of those cases shows that even those 
judges who held most firmly the doctrine that the jury was the final judge of the 
law as well as of the facts, never deemed it inconsistent with that doctrine to 
declare to the jury their own views of the law. The learned judge who wrote for 
the minority in the Sparf and Hansen case, holding that the old rule still 
prevailed, says: "To assist them (jurors) in the decision of the law, they receive 
the instructions of the judge, but they are not obliged to follow his 
instructions."106 

The People v. Sherlock case, and the opinion put forth by Justice Cullen of the majority, 

wonderfully articulates the Sparf v. United States decision in a clear and concise way. 

Further evidence supporting a jury’s ability to judge the law in a general verdict is cited 

by Justice Cullen:  

In Commonwealth v. Knapp (10 Pickering, 477) it was held that "Although the 
jury have the power, and it is their duty to decide all points of law which are 
involved in the general question of the guilt or innocence of the prisoner, yet 
when questions of law arise in the arraignment of the prisoner, or in the 
progress of the trial, in relation to the admissibility of evidence, they must be 
decided by the court, and may not afterwards be reviewed by the jury."107 

Again, the distinction is made that both the courts and the jury are able, even if limited, 

to decide on matters usually reserved for the other to decide upon. Justice Cullen cites 

Sparf v. United States a final time before moving on to another topic; "To assist them 

(jurors) in the decision of the law, they receive the instructions of the judge, but they 

are not obliged to follow his instructions." The People v. Sherlock case validates this 

                                                           
106 Ibid, Page 184-85. 
107 Ibid, Page 186. 
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essay’s summation of Sparf v. United States; that while it is not the role of the jury to 

decide upon the court’s interpretation of law, it is within their role to judge the law in a 

general verdict. 

 In Horning v. D.C., 254 U.S. 135 (1920) the court reaffirmed the jury’s ability to 

judge both the law and the facts in a general verdict. Justice Holmes wrote the majority 

opinion in Horning v. D.C.. In the opinion Justice Holmes concedes that “… the jury were 

allowed the technical right, if it can be called so, to decide against the law and the 

facts.”108 Justice Holmes recognized that the jury may legitimately judge the law and 

facts alike. However, he also states that the judge may tell a jury “…what the law is upon 

this or that state of facts that may be found, and he can do the same nonetheless when 

the facts are agreed.”109 The cause for contention between the majority and the dissent 

is as to whether or not the Judge was coercive in his charge to the jury. Justice Brandeis 

wrote the Horning v. D.C. dissent from which the following was stated, “…it is still the 

rule of the federal courts that the jury in criminal cases renders a general verdict on the 

law and the facts, and that the judge is without power to direct a verdict of guilty 

although no fact is in dispute.”110 To clarify the issue about the trial judges charge to the 

jury it is necessary to see the following excerpts from the Horning v. D.C dissent.  

First, here is the charge to the jury as given by the Horning v. D.C trial judge: 

"In conclusion I will say that a failure to bring in a verdict in this case can arise 
only from a willful and flagrant disregard of the evidence and the law as I have 
given it to you and a violation of your obligation as jurors. Of course, gentlemen, 

                                                           
108 Horning v. D.C., 254 U.S. 135, 139 (1920). 
109 Ibid, Page 138. 
110 Ibid, Page 139. 
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I cannot tell you in so many words to find defendant guilty, but what I say 
amounts to that."111 

Next, is Justice Brandeis’s critique of the above charge:   

In my opinion, such a charge is a moral command, and, being yielded to, 
substitutes the will of the judge for the conviction of the jury. The law, which in a 
criminal case forbids a verdict directed "in so many words," forbids such a 
statement as the above.112   

Justice Brandeis clearly believes the trial judge directed the jury in their verdict. 

Whereas, Justice Holmes acknowledges that the trial judge’s charge could have been 

better, “Perhaps there was a regrettable peremptoriness of tone…”113 Nevertheless, 

Justice Holmes believed that the trial judge did not actually restrict the practice of jury 

nullification. 

 The Horning v. D.C decision and the Horning v. D.C majority’s temperament 

towards jury nullification opened the door for the courts to adopt dishonest tactics in 

order to deal with jury nullification. Since Horning v. D.C, many courts have restricted 

the jury from hearing about their nullification powers.114 Other examples, like United 

States v. Dougherty, 473 F.2d 1113 (D.C. Cir. 1972) and United States v. Krzyske, 836 

F.2d 1013 (6th Cir. 1988), condone trial judges lying to jurors about jury nullification.  

In United States v. Krzyske, decided by the Court of Appeals Sixth-Circuit, a juror 

asked the trial judge about the jury nullification doctrine. The trial judge responded 

negatively, “There is no such thing as valid jury nullification… You would violate your 

                                                           
111 Ibid, Page 140. 
112 Ibid. 
113 Ibid, Page 138. 
114 See, Reale v. United States, 573 A.2d 13 (D.C. 1990), United States v. Gaudin, 515 U.S. 506 (1995). 
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oath and the law if you willfully brought in a verdict contrary to the law given you in this 

case”115 United States v. Krzyske is unique in that the juror actually asked the bench 

about jury nullification. The United States v. Krzyske dissent, authored by Judge Merritt 

explained:  

The jury wanted to know to what extent it had the right to acquit the defendant 
because it disagreed with the government's prosecution. It wanted to know 
what was meant by the idea of "jury nullification." The Court responded by 
telling the jury that it had no power to engage in jury nullification and that was 
the end of the matter. It told the jury in effect that it had no general authority to 
veto the prosecution. This is simply error. The Court should have explained the 
jury's function in our system. Our Court has made it clear in the past that the jury 
does have veto power and the jury should have been so instructed.116 

Judge Merritt claims that there is a consensus amongst the courts that jury nullification 

is part of our justice system. The judge goes on to cite many cases we reviewed 

including the 1554 Throckmorton trial, Duncan v. State of La., and Horning v. DC. Judge 

Merrit mentions the Throckmorton trial rooting the doctrine of jury nullification in 

historic English Common Law and evoking images of injustices caused by coerced 

juries.117 Judge Merritt then echoes Duncan v. State of La. and reminds the majority of 

the jury’s “…historical role as the protector of the rights of the accused in a criminal 

case.”118 Finally, he restates Justice Holmes’ Horning v. D.C opinion: “the jury has the 

power to bring in a verdict in the teeth of both law and facts . . . the technical right, if it 

can be called so, to decide against the law and the facts . . . .”119 The majority in United 

States v. Krzyske written by Judge Wellford seems to mistake the court’s interests in 

                                                           
115 United States v. Krzyske, 836 F.2d 1013, 1021 (6th Cir. 1988). 
116Ibid, Page 1021-22. 
117 Ibid. 
118 Ibid, Page 1022. 
119 Ibid. 
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upholding the law; apparently, applying it impartially does not apply to jury nullification. 

This contradiction is exemplified by the following excerpt from the majority; “The right 

of a jury, as a buffer between the accused and the state, to reach a verdict despite what 

may seem clear law must be kept distinct from the court's duty to uphold the law and to 

apply it impartially.”120 For if it be agreed that jury nullification is a proper part of a jury, 

then the court must have an interest in respecting the doctrine. Judge Merritt evokes 

similar logic when closing his dissent, “The Supreme Court has never taken these words 

[referring to Justice Holmes’s words above] or indicated that they do not properly state 

the law. The District Court and our Court are simply refusing to apply these words 

because they do not agree with them. It is not our prerogative to overrule the Supreme 

Court.”121 As disturbing as it may be the States v. Krzyske case represents a fairly 

popular view in the American courts; the recognition that jury nullification is lawful and 

necessary for a free and impartial jury to exist, but the courts can prevent knowledge of 

the doctrine from making its way onto the jury.  

 United States v. Dougherty is yet another example of the courts lying in order to 

stymie jury nullification. In United States v. Dougherty Judge Leventhal authored an 

opinion which sanctioned the judge’s ability to deny a jury from receiving instructions, 

from both the bench and the defense, which would include an explanation regarding 

jury nullification. Judge Leventhal conceded to the fact jury nullification is legitimate and 

                                                           
120 Ibid, Page 1021. 
121 Ibid, Page 1022. 
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that it has furthered the goals of justice in the past.122 Despite this acknowledgment the 

majority continues to argue that a judge may deny the jury from learning about their 

power to nullify. Judge Bazelon was very pointed in his response to the United States v. 

Dougherty majority. Here is one excerpt from Judge Bazelon’s dissent: 

The sticking point, however, is whether or not the jury should be told of its 
power to nullify the law in a particular case. Here, the trial judge not only denied 
a requested instruction on nullification, but also barred defense counsel from 
raising the issue in argument before the jury. The majority affirms that ruling. I 
see no justification for, and considerable harm in, this deliberate lack of 
candor.123 

Chief Judge Bazelon makes clear that the court willfully acting dishonestly is 

unacceptable. The majority defends their stance by presenting the jury as unable to 

handle the truth regarding their very own powers. Despite a complete lack of evidence, 

Judge Leventhal insists that a jury being told about its power to nullify would be much 

more likely to abuse the power than one which is kept ignorant. The implications of the 

United States v. Dougherty majority are dangerous. As Chief Judge Bazelon points out, 

“Logically construed, the Court's opinion would seem to require the disqualification at 

voir dire of any prospective juror who admitted to knowledge of the doctrine.”124 To 

that degree, simply reading this may make one unfit to serve on a jury.  

                                                           
122 “There has evolved in the Anglo-American system an undoubted jury prerogative-in-fact, derived from 
its power to bring in a general verdict of not guilty in a criminal case, that is not reversible by the court… 
The pages of history shine on instances of the jury's exercise of its prerogative to disregard 
uncontradicted evidence and instructions of the judge. Most often commended are the 18th century 
acquittal of Peter Zenger of seditious libel, on the plea of Andrew Hamilton, and the 19th century 
acquittals in prosecutions under the fugitive slave law.” 
United States v. Dougherty, 473 F.2d 1113, 1130 (D.C. Cir. 1972). 
123 Ibid, Page 1139. 
124 Ibid, Page 1141. 
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 The cases above represent the negative and restrictive treatment of jury 

nullification still prevalent today. Of course, there are rulings which are favorable 

towards jury nullification.125 However, the lower courts are anything but uniform in 

their treatment of the age old doctrine. Throughout my research and as I have explained 

thus far, it seems to be generally accepted by all the various courts that jury nullification 

is a legitimate exercise and is supported by both Common Law and American 

Jurisprudence precedence. Whether or not it is a mere de-facto power, or an actual 

right is still an issue of contention (I intend to prove the latter). The courts that treat the 

doctrine negatively tend to portray jury nullification as a de-facto power or necessary 

evil; and for that reason they condone actions to restrict jury nullification. Recently 

jurors have been removed from the panel because they were suspected of advocating 

jury nullification.126 Even activists such as 79-year-old retired chemistry professor, Julian 

P. Heicklen, have been arrested for informing potential jurors about jury nullification.127 

There is something terribly suspicious about the courts attacking knowledge. Adding to 

the suspicion is the recognition of a possible motive. That is to say, if the jury truly exists 

to check law enforcement, this at times may include the judge and the courts. Allowing 

for jury nullification essentially reaffirms the reality that the jury is not completely 

beholden to the judge and, that the jury is the most important/powerful entity in a 

                                                           
125 TITLE LIII PROCEEDINGS IN COURT. (n.d.). from 
http://www.gencourt.state.nh.us/rsa/html/liii/519/519-23-a.htm; accessed February 23, 2015, 
126 United States v. Thomas, 116 F.3d 606, 611 (2d Cir. 1997). 
127 Weiser, B. (2012). Jury Statute Not Violated by Protester, Judge Rules. [online] from 
http://www.nytimes.com/2012/04/20/nyregion/indictment-against-julian-heicklen-jury-nullification-
advocate-is-dismissed.html?_r=0; accessed November 23, 2015. 
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criminal trial.128 The peculiar nature of jury nullification and its ability to assume powers 

from the court (or at least in disregard of the court) presents a conflict of interest for 

the courts. It is more than reasonable to believe that any encroachment by the judge or 

the courts unto the jury which in any way diminishes the power of the jury, should be 

met with skepticism.  

 Before concluding this section regarding jury nullification in American 

Jurisprudence, we will quickly review a few examples of jury nullification in practice, and 

will review what some of the most influential people in American Law and Society have 

to say about the doctrine. The totality of English Common Law, American Case Law, and 

examples of its safe guarding ability show clear support for the premise that jury 

nullification is a necessary element of a jury.  

 Perhaps the most powerful example of jury nullification in America was its 

widespread use against the reprehensible Fugitive Slave Acts of 1793 and 1850. The 

issues that the Fugitive Slave Act presented were injurious (for our purposes) in two 

ways. First and most obviously, these acts provided the mechanisms necessary for 

Southern States to force Northern States to comply and assist with the recapture of 

runaway slaves. Secondly, those officials found not enforcing the law, and those persons 

found assisting slaves in their attempts of escaping their owners were subject to arrest 

and punishment.  One of the more notable cases was that of Shadrach Minkins. Mr. 

Minkins was a former slave who escaped from the South as a young man and made his 

                                                           
128 The jury, reaching an acquittal, enjoy the most absolute power that exists in a criminal trial.  
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way to Boston, Massachusetts. Following the enactment of the Fugitive Slave Act of 

1850 Mr. Minkins was captured by a slave catcher. Furious about the enforcement of 

the law, a group of Boston abolitionists rescued Shadrach Minkins from capture. 

Minkins managed to escape slavery for good via the underground railroad and lived a 

full life in Montreal. Officials brought charges against all who were involved in Minkins 

rescue; and out of all those prosecuted, none were convicted.129   

It is extremely important to note that these acts met the requirements of due 

process, as they were passed through a legitimate congress. Additionally, the 

constitution prior to the enactment of the Thirteenth Amendment explicitly allowed for 

slavery and gave rights to slave owners.130 This shows that relying upon the methods to 

change ‘bad laws’ which many of the above mentioned opponents of jury nullification 

advocate relying upon – mainly the democratic process, and the appeal process – may 

not work. For instance, imagine serving as a juror in a case where the defendant is 

obviously guilty of hiding a runaway slave. The logic laid out by those against jury 

nullification would demand that the juror convict the defendant against his or her 

conscience and remedy the issue through participation in the democratic process. 

Meanwhile, injustice would continue and the juror would have been forced to 

participate in the injustice. This is antithetical to the American ideals of liberty and 

                                                           
129 Wolfe, B. Shadrach Minkins (d. 1875). (2014, March 3). In Encyclopedia Virginia. [online] accessed from 
http://www.EncyclopediaVirginia.org/Minkins_Shadrach_d_1875. 
130U.S. Const. Art. IV Sect. 2, Clause 3: “No Person held to Service or Labour in one State, under the Laws 
thereof, escaping into another, shall, in Consequence of any Law or Regulation therein, be discharged 
from such Service or Labour, but shall be delivered up on Claim of the Party to whom such Service or 
Labour may be due.” 
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justice. Dr. Martin Luther King, Jr. wrote with his pencil on to a yellow “legal pad” from 

behind the cell bars of the Birmingham Jail; “one has a moral responsibility to disobey 

unjust laws. I would agree with St. Augustine that "an unjust law is no law at all.’”131  

Sometimes it is difficult to conclude with certainty why a jury acquits a 

defendant, and the most one can do is look at trends to lend support to a claim. For 

instance, the Eighteenth Amendment and the accompanying Volstead Act both 

contributed to a trend of jury nullification outcomes. The prohibition of alcohol was so 

unpopular that it eventually was changed by the Twenty-First Amendment. Prior to the 

change many juries refused to convict people charged with breaking the various laws 

regarding the, sale, transportation, and possession of alcohol. According to some 

scholars, approximately sixty percent of the trials prosecuted under the Volstead Act 

reached acquittals.132 It is more than reasonable to believe that such widespread 

nullification helped influence the support for the Twenty-First Amendment. In Silencing 

Nullification Advocacy Inside the Jury Room and Outside the Courtroom, Professor of 

Law Nancy King claims that, “reports suggest jurors today are balking in trials in which a 

conviction could trigger a three strikes or other mandatory sentence, and in assisted 

suicide, drug possession, and firearms cases."133  

                                                           
131 Letter From a Birmingham Jail, (n.d.). PDF Doc. Page 7, [online] from 
https://kinginstitute.stanford.edu/king-papers/documents/letter-birmingham-jail; accessed November 
20, 2015. 
132 Conrad, Clay S.  1998. Jury Nullification: The Evolution of a Doctrine. Durham, N.C.: Carolina Academic 
Press. 
133 King, Nancy J. 1998. Silencing Nullification Advocacy Inside the Jury Room and Outside the Courtroom, 
University of Chicago Law Review 65, Page 433. 
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Today there are a variety of groups and advocates whom support the use of jury 

nullification for varying reasons. Many libertarians believe that juries ought to nullify all 

laws that are considered “victimless” crimes.134 The belief here is rooted in the idea that 

laws ought not restrict an individual’s behavior unless the behavior will or may cause 

harm to others. John Stuart Mill’s ‘harm principle’ put forth in his influential work, On 

Liberty, explains, “That the only purpose for which power can be rightfully exercised 

over any member of a civilized community, against his will, is to prevent harm to 

others.”135 Another proponent of jury nullification, esteemed Law Professor Paul Butler, 

believes that black jurors ought to acquit all black defendants charged with a 

“victimless” crime.136 He argues that the justice system is unfairly structured to 

incarcerate blacks at a much higher rate than the white community which created and 

perpetuates the system.  

John Adams was very, very clear in his advocacy of jury nullification. Adams, in 

1771, stated that, "It is not only his [the juror's] right, but his duty . . . to find the verdict 

according to his own best understanding, judgment, and conscience, though in direct 

opposition to the direction of the court.” 137 This type of sentiment towards jury 

nullification was shared by John Adams’ best friend and political rival, Thomas Jefferson. 

Here is a quote from Mr. Jefferson in direct regards to the jury nullification doctrine; "If 

                                                           
134 Jury Nullification. (n.d.). [online] from http://lpwa.org/jury-nullification/; accessed November 20, 2015. 
135 Mill, John Stuart. 1859. On Liberty. Oxford University. Page 21–22.  
136 Butler, Paul. 1995. Racially Based Jury Nullification: Black Power in the Criminal Justice System, 105 
Yale Law Journal. Page 677-725.  
137 Founders Online: 1771. Feby. 12. (n.d.), [online] from 
http://founders.archives.gov/documents/Adams/01-02-02-0001-0002-0002; accessed March 09, 2016. 
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the question [before justices of the peace] relate to any point of public liberty, or if it be 

one of those in which the judges may be suspected of bias, the jury undertake to decide 

both law and fact."138 Moreover, the acceptance of jury nullification was not only 

supported by words and statements, but many states had included explicit jury 

nullification rights within their state constitutions. It was stated in the Constitution of 

Georgia, ART. XLI. 1777 that, “The jury shall be judges of law, as well as of fact…”139 Until 

Sparf v. United States opened the door, and walked through it, the issue of jury 

nullification was non-existent in the United States.  

Still, all the evidence I explored: all of the English Common Law Cases, all of the 

U.S. case law, all of the political and legal commentators, and many contributors of 

American Jurisprudence, agree that jury nullification is a legitimate function of the jury, 

as it is recognized as a safeguard to government tyranny. The above section and analysis 

has proved this to be an undisputed fact. What has been uncovered, though, is the 

courts’ negative treatment of the doctrine since the Sparf ruling. No matter the fact that 

all of the precedent is clearly in agreement about the jury’s ability to nullify, the post-

Sparf courts have done all they could to restrict the doctrine. So how is it, that the 

courts can all agree that jury nullification is necessary to combat tyranny, yet still restrict 

it?  

                                                           
138 Online Library of Liberty. (n.d.), [online] from http://oll.libertyfund.org/titles/jefferson-the-works-vol-
3-notes-on-virginia-i-correspondence-1780-1782; accessed March 06, 2016. 
139 Georgia Constitution. (n.d.), [online] from http://www.georgiaencyclopedia.org/articles/government-
politics/georgia-constitution; accessed April 25, 2015. 
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CHAPTER FOUR: The Sixth - Amendment Issue 

The Concept of Impartiality 

The bulk of effort, time, and research for this thesis has been allocated into the 

previous two chapters. The first chapter showed that the purpose or role of a jury is to 

act as a safeguard from tyranny. The second chapter showed that jury nullification is 

necessary for a jury to realize its purpose. So, a legal jury according to both Common 

Law and American Jurisprudence must have all the elements of a jury, including the 

ability to nullify. For purposes of contrast I present Lysander Spooner, a nineteenth 

century political philosopher, who sums up the idea of a jury without the ability to 

nullify: 

Unless such [jury nullification] be the right and duty of jurors, it is plain that, 
instead of juries being a “palladium of liberty” a barrier against tyranny and 
oppression of the government they are mere tools in the hands, for carrying into 
the execution any injustice and oppression it may desire to have executed…140 

It simply cannot be the case that a U.S. jury be ‘legitimately’ robbed of its power to 

nullify, if by doing so it renders its main purpose (as conceded by the courts) to guard 

against tyranny, impotent.141 Therefore, any jury that is effectively stripped of its ability 

to nullify cannot be considered a legal jury as guaranteed throughout the U.S. 

Constitution. Indeed, a defendant’s Sixth-Amendment right to a fair and impartial jury is 

violated whenever the courts attempt to dis-join a jury from its legitimate abilities. 

Sixth-Amendment issues may arise: 1) during the actual trial if a defendant or his or her 

                                                           
140 Spooner, Lysander. 1999. An Essay On The Trial By Jury. Champaign, Ill.: Project Gutenberg. Page 1. 
141 The use of the word ‘legitimately’ here is to refer to the court’s ruling in favor of restricting 
nullification. The court’s actions in that sense represent a ‘legitimate’ act in terms of due process only.  
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counsel are prevented by the court from informing the jury about their nullification 

power, 2) if the judge gives an order, at any time, to the jury that prohibits a jury from 

using or recognizing their power to nullify, 3) if a jury or juror is punished for using or 

advocating the use of jury nullification during deliberations.142  

 Before going any further it is helpful to analyze the actual text of the Sixth-

Amendment in order to gain context: 

In all criminal prosecutions, the accused shall enjoy the right to a speedy and 
public trial, by an impartial jury of the state and district wherein the crime shall 
have been committed, which district shall have been previously ascertained by 
law, and to be informed of the nature and cause of the accusation; to be 
confronted with the witnesses against him; to have compulsory process for 
obtaining witnesses in his favor, and to have the assistance of counsel for his 
defense.143 

Specific to this thesis’s concerns is the “…right to trial by an impartial jury…”144  aspect 

of the Sixth-Amendment. Looking again to Williams v. Florida (1970), a jury ought to be 

"…large enough to promote group deliberation, free from outside attempts at 

intimidation, and to provide a fair possibility for obtaining a cross-section of the 

community." This may sometimes be phrased as a ‘jury of one’s peers’.  

 It is impossible to search the minds of the jury. Thus, impartiality can never be 

guaranteed. The same can be said in regards to many other aspects of the law, and such 

is the reason the defendant is given the benefit of the doubt in most legal situations.145 

                                                           
142 I do not claim this list to be exhaustive. The three issues listed are the issues that I recognize to be the 
most problematic and common occurrences regarding a defendant’s right to jury nullification.  
143 The Constitution of the United States, Amendment VI. 
144 Ibid. 
145 This is the case with the Fifth-Amendment protection against self-discrimination, and double jeopardy, 
and the Fourth-Amendment and the exclusionary rule. Many of these protections effectively protect 
criminals, despite overwhelming evidence of guilt.   
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During criminal trials, it is the state’s responsibility to prove beyond a reasonable doubt 

that a defendant committed a crime.146 Indeed, every criminal trial is made to be biased 

by design. When a jury, or in the case of a bench trial a judge, are made to reach a 

general verdict in a criminal trial they must be convinced to convict. If the aim was true 

impartiality, criminal trials would need only a preponderance of evidence to reach a 

verdict. The deliberate act of making the standard of proof so much higher to convict for 

criminals is what I call an “applied bias”. What I mean by an applied bias is that our due 

process system of justice artificially created an advantage for the defendant by requiring 

the jury to presume the defendant’s innocence (or at least not guilty) until convinced to 

side with the state.147 Once again, this idea goes back to the safeguarding role of a jury 

and its unique position between a defendant and the government.148  

The Fifth-Amendment also lends a similar view towards impartiality in criminal 

trials. The double jeopardy clause of the Fifth-Amendment reads as follows,"[N]or shall 

any person be subject for the same offence to be twice put in jeopardy of life or limb . . 

."149 Double jeopardy protects a defendant from being prosecuted twice for the same 

crime (same incident). This law overwhelmingly favors the defendant’s right over 

prosecutorial efficiency and even public safety. At the same time, if a defendant is 

convicted of a crime he or she may appeal the case and the case may be ‘tried’ again in 

                                                           
146 See, Sullivan v. Louisiana, 508 U.S. 275, (1993), and In re Winship, 397 U.S. 358 (1970). 
147 “The principle that there is a presumption of innocence in favor of the accused is the undoubted law, 
axiomatic and elementary, and its enforcement lies at the foundation of the administration of our 
criminal law.” 
Coffin v. United States, 156 U.S. 432, 453 (1895). 
148 This is in contrast to civil law which deals with issues between individuals.  
149 The Constitution of the United States, Amendment V. 
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any number of ways.150 Impartiality is only guaranteed inasmuch as the impartiality 

favors the defendant.151 In no way does this view mean that the state does not enjoy its 

own valid interest in its prosecutorial efforts. The weight of the two interests, that of 

the defendant vs that of the state, are not equal and as explained the defendant’s 

interests are weighed more than the state’s interests.152 A defendant’s Sixth-

Amendment right to an impartial jury is a fundamental right as we have shown many 

times over, and it also affords a defendant the benefit of doubt and/or favorable bias.153  

Muting the Defense, and Blinding the Jury 

During the actual trial if either the defendant or his or her counsel are prevented 

by the court from informing the jury about their nullification power, the court, has 

essentially robbed the jury of their power; and consequently robbed the defendant of a 

proper jury. Informing a jury of their own rights, powers, and duties, ought not be a 

discretionary act. In three very similar and fairly recent United States Supreme Court 

cases, In re Winship, 397 U.S. 358 (1970), Cage v. Louisiana, 498 U.S. 39 (1990), and 

Sullivan v. Louisiana, 508 U.S. 275 (1993), the court displayed incredible sensitivity 

                                                           
150 Typically, a defendant can find relief through the appeal process, exculpatory evidence, or the trial 
judge vacating the conviction.   
151 See, United States v. Martin Linen Supply Co., 430 U.S. 564, 573 (1977), and United Bhd. of Carpenters 
& Joiners of Am. v. United States, 330 U.S. 395, 410-11 (1947). 
152 The Sixth-Amendment right to an impartial jury trial is a fundamental right, and as such any act 
diminishing its effectiveness must meet strict scrutiny. Basically, the state would have to claim a 
compelling state interest, and the act would have to be narrowly tailored. Strict Scrutiny & Fundamental 
Rights see, Skinner v. State of Okl. ex rel. Williamson, 316 U.S. 535 (1942), Brown v. Bd. of Ed. of Topeka, 
Shawnee Cty., Kan., 347 U.S. 483 (1954), Griswold v. Connecticut, 381 U.S. 479 (1965), Toyosaburo 
Korematsu v. United States, 323 U.S. 214 (1944). 
153 See, Speiser v. Randall, 357 U.S. 513, 525-526 (1958). 
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regarding informing a jury about the reasonable doubt standard that a conviction must 

satisfy. The court is insistent in its demands that a criminal trial judge inform the jury 

about the reasonable doubt standard without qualification. For example, in the Cage v. 

Louisiana case the per curium court took issue with the trial judge, for he “…equated a 

reasonable doubt with a "grave uncertainty" and an "actual substantial doubt..."”154 

That is all it took for the Cage v. Louisiana court to reverse the Supreme Court of 

Louisiana decision and order the case to be remanded. The United States Supreme 

Court’s rationale regarding the mandate to inform the jury about the reasonable doubt 

standard rests on two basic principles; we assume the jury is ignorant of the standard, 

and we want to give them the knowledge needed to be aware and capable of doing 

their jobs.155 As for the effect on ‘impartiality,’ In re Winship, Cage v. Louisiana, and 

Sullivan v. Louisiana all decided that a jury operating under a lower than reasonable 

doubt standard violates a defendant’s Sixth-Amendment right by making conviction 

more likely. In essence, the courts all agree that moving the ‘applied bias’ which resides 

with the defendant, toward the center which is impartiality, is a violation of a 

defendant’s Sixth- Amendment right to an impartial jury. Just as a defendant is harmed 

by a jury ignorant of the reasonable doubt standard, so too is a defendant instantly 

injured when their jury is ignorant of their nullification powers.  

                                                           
154 Cage v. Louisiana, 498 U.S. 39, 41 (1990). 
155 “But the essential connection to a "beyond a reasonable doubt" factual finding cannot be made where 
the instructional error consists of a misdescription of the burden of proof, which vitiates all the jury's 
findings.” Sullivan v. Louisiana, 508 U.S. 275, 281 (1993). 
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This type of affront on a defendants Sixth-Amendment right occurs when a trial 

judge does not allow the defendant to inform the jury about their power to nullify. To 

be clear, I am not arguing that a defendant ought to be able to argue the law to the jury, 

rather the defendant ought to be able to let the jury know about their nullification 

power. There is no requisite for the court to allow an argument to nullify. It is necessary 

to allow the defense to inform a jury that they may reach a verdict contrary to the 

evidence if their conscience so compels them, and that a verdict of not guilty is 

irreversible and irrevocable. There is no bias in such an instruction and there is nothing 

invalid about it. According to the courts the jury does have the power to nullify and the 

courts have conceded it is a necessary power, as I have argued. Of course, the trial judge 

could explain the power of jury nullification to the jury, essentially relieving the defense 

from their need to. Either way, it is imperative that the jury is informed about their 

nullification power if the defendant is to be afforded his or her Sixth-Amendment right 

to an impartial jury.  

It is beyond reasonable to believe that any member or the whole of a jury may 

be intimidated by the court and the proceedings. The criminal justice system and the 

physical court are representations of high authority. One must rise when the judge 

walks in, people’s liberties are at stake, many first amendment privileges are restricted 

beyond the usual, law enforcement officers are abounding, a juror must swear an oath, 

and so on. This hyper authoritative nature of a trial from the beginning to the end could 

bias the jury in favor of ruling with where they see the ‘powers that be’ leaning. It is 

naïve to believe that all reasonable jurors know and understand that they may reach a 
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verdict contrary to what they believe the court expects/wants. This is what the post-

Horning courts previously discussed would like us to believe; yes, jury nullification is 

necessary to prevent tyranny but a jury must be willing to risk themselves in order to 

nullify.156 It has been claimed that such risk ensures that a juror only nullify when he or 

she feels the injustice is so great it is worth acting contrary to their own self-interests. A 

great example of such sentiment is found in the conclusion of Judge Leventhal’s United 

States v. Dougherty majority opinion.  

 We will return to the United States v. Dougherty case, because it epitomizes the 

negative treatment many U.S. courts display towards jury nullification. Moreover, 

United States v. Dougherty is a clean and straightforward case involving the court’s 

denial of a jury nullification instruction to the jury from both the judge and the defense. 

Quoting Judge Leventhal at length: 

What makes for health as an occasional medicine would be disastrous as a daily 
diet. The fact that there is widespread existence of the jury's prerogative, and 
approval of its existence as a "necessary counter to casehardened judges and 
arbitrary prosecutors," does not establish as an imperative that the jury must be 
informed by the judge of that power. On the contrary, it is pragmatically useful 
to structure instructions in such wise that the jury must feel strongly about the 
values involved in the case, so strongly that it must itself identify the case as 
establishing a call of high conscience, and must independently initiate and 
undertake an act in contravention of the established instructions. This 
requirement of independent jury conception confines the happening of the 
lawless jury to the occasional instance that does not violate, and viewed as an 
exception may even enhance, the over-all normative effect of the rule of law. An 
explicit instruction to a jury conveys an implied approval that runs the risk of 
degrading the legal structure requisite for true freedom, for an ordered liberty 
that protects against anarchy as well as tyranny.157 

                                                           
156 As previously discussed, the Horning v. D.C. court requires the jury think that they are acting in 
“contravention”  
157 United States v. Dougherty, 473 F.2d 1113, 1136-37 (D.C. Cir. 1972), footnotes omitted. 
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Let’s analyze the opinion’s conclusion in parts.  

The first part likens jury nullification to medicine: it is necessary but too much 

can have a negative effect. I will respond more thoroughly to the first part shortly. The 

second part states that despite the necessity and legitimacy of jury nullification, it is not 

necessary for the judge to inform the jury of their power. What is interesting with this 

second part is the seeming creation of a new standard. If something be called necessary 

and legitimate by a superior court, how does the United States Court of Appeals for the 

District of Columbia validate its claim that a trial judge does not have to inform the jury 

about the doctrine? Judge Leventhal must have viewed the lack of a mandate set forth 

by the Supreme Court of the United States to require judges to inform juries about their 

power to nullify as an invitation to allow the judge the discretion as to whether or not 

the jury be informed. This must be the case, because the United States v. Dougherty 

court majority does not cite to any jurisprudence or lend any concrete justifications for 

their ‘new’ rule. Lastly, Judge Leventhal does not even address her over reaching 

decision’s effect on a defense's right to inform the jury about nullification. To be clear 

the United States v. Dougherty ruling also vindicated the trial judge’s actions in barring the 

defense from informing the jury about their power to nullify, yet only mentions the 

judge’s ability to refrain themselves from informing the jury. 

The third part of the United States v. Dougherty majority conclusion states that not 

only is a trial judge free from having to inform the jury about their nullification power, 
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but the judges are better off not informing the jury of their nullification power. Judge 

Leventhal claims that the instructions should be fashioned to make the jury resort to 

nullification autonomously158, adversely159, and only if the case makes them feel really, 

really bad.160 It is unreasonable to believe that jury nullification should only occur when 

a juror “independently initiate[s]”161 the doctrine. The court’s expectations of the jury 

are untenable. If the jury or any juror does not know about their power to nullify it may 

think it is illegal. Moreover, if they think it is illegal they would also have to consider the 

punishment, which would be unknown.162 The court’s expectations of a juror or jury to 

have to think it is illegal to nullify is tantamount to what occurred in Bushell’s case.   

 The expectation for the jury to be willing to “…act in contravention of the 

established instructions,” 163 in other words, break the law, in order to nullify insinuates 

that jury nullification is not lawful. This contradicts Horning, the controlling case in the 

matter, where the Supreme Court of the United States clearly concedes that “… the jury 

has the power to bring in a verdict in the teeth of both law and facts.”164 The fourth part 

of the United States v. Dougherty case conclusion states that requiring the three aspects, 

of autonomy, adverseness, and feeling quite badly about the case, was necessary to 

                                                           
158 Ibid, “… [The Juror] must independently initiate and undertake an act” This has to occur despite the 
possibility that a juror may think it is illegal to render the ‘wrong’ verdict.  
159 Ibid, “… [The Juror] act in contravention of the established instructions.” Must the jury believe they are 
breaking the law by nullifying?  
160 Ibid, “… [The Juror] must feel strongly… so strongly that it must itself identify the case as establishing a 
call of high conscience.” What represents a call of high conscience?  
161 Ibid. 
162 Logically, if it is not a crime for a juror to nullify, then there is no punishment to be known.    
163 Ibid. 
164 Horning v. D.C., 254 U.S. 135, 138 (1920). 
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control “the lawless jury” and avoid anarchy.165 Judge Leventhal called these three 

previously described requirements the “independent jury conception.”166  

 The reason the United States v. Dougherty court gave for their required 

independent jury conception brings us back to the first part of the conclusion and the 

analogy with medicine. Those in the United States v. Dougherty court majority believe that 

it is the duty of the court to set the parameters as to when, why, and how the jury can 

utilize their nullification power. The court is essentially saving the jury from themselves.  

However, this is irrational when placed into the context of a jury’s ultimate purpose. The 

jury is designed to safeguard against government tyranny, which at times requires jury 

nullification. To have the government regulate and place burdens upon the very 

mechanism designed to guard against government tyranny is a conflict of interests.  

It has been established by the courts that any transgression against any 

fundamental right, such as the right to an impartial jury, must be met with strict 

scrutiny. Before it is properly considered a compelling state interest the government 

must prove that informing a jury about their nullification power causes juries to nullify 

more, and that the marked increase in nullifications causes harm. Judge Leventhal 

claims that informing the jury of their nullification power could endanger true freedom 

and liberty.167 But she offers no evidence to support a claim of a compelling state 

interest. In fact, Judge Leventhal’s example regarding people’s penchant for exceeding 

                                                           
165 United States v. Dougherty, 473 F.2d 1113, 1137 (D.C. Cir. 1972). 
166 Ibid. 
167 Ibid. 



82 
 

the posted speed limits on roadways was the best support offered for the anarchy 

claim.168 Indeed, it is hard to find evidence which supports the claim that jury 

nullification would cause harm.      

 Whenever a judge willfully blinds a jury from recognizing their own power of 

nullification, whether it be from their own refusal to inform them, or the refusal to allow 

the defense to inform them, a defendant’s Sixth-Amendment right to an impartial jury is 

violated. The refusal to inform the jury of their nullification power is similar to the 

court’s refusal to inform a jury about the reasonable doubt standard. The rationale used 

to mandate that the jury be informed of the reasonable doubt standard can be applied 

to the jury nullification doctrine. The courts determined that a jury unaware of the 

reasonable doubt standard was unable to appropriately carry out their duties, because 

such error may increase the likelihood of a conviction. Remember, because the issue 

concerns a fundamental right the government would have to meet strict scrutiny in 

order to act against a jury being informed of the reasonable doubt standard. In regards 

to the reasonable doubt standard the state would claim its interest in law enforcement 

and prosecution as compelling state interests; and not affording a defendant favorable 

bias (such as informing the jury about the reasonable doubt standard) as being narrowly 

tailored, and as being the least restrictive measure (not informing) to realize their 

compelling interests.  

                                                           
168 Ibid, Page 1134. 
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 As this paper has made evident, the jury’s purpose is to guard against 

government tyranny. Jury nullification is necessary to realize this safeguarding purpose. 

Thus, the jury’s ability to nullify, being a necessary and inseverable aspect of a jury, must 

be protected if a defendant is to be afforded his or her right to an impartial jury. If the 

courts treated jury nullification as a fundamental right – to the same degree as the 

reasonable doubt standard – the United States v. Dougherty court would have had to 

apply the same strict scrutiny test that Sullivan v. Louisiana, In re Winship, and Cage v. 

Louisiana, all applied to their respective reasonable doubt standard rulings. There is no 

court in America capable of convincing even the most forgiving critic that informing 

juries of their power to nullify would cause enough harm to justify a claim of compelling 

state interests. The state’s interests in law enforcement and prosecution are given value 

to the degree that they lend to public safety.169 Moreover, the unique nature of the 

interests at play create a different dynamic than other examples involving fundamental 

rights and competing state interests. For instance, it could be argued that the states 

interest in enforcing a victimless crime law causes a net loss for both the state and a 

defendant convicted. The state’s interests in this circumstance must be promoting 

public safety. If the state incarcerates a person for a victimless crime, it may not do 

anything to promote the public safety. However, the state by incarcerating a person 

causes injury to that person. In one act the state does nothing to promote the public 

                                                           
169 I am unable to think of any other compelling interests criminal trial courts would have. The acts of 
prosecuting and enforcing the law, naked of a public safety interest do not rise to the level of compelling 
state interest necessary to regulate a fundamental right.  
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safety, but does harm to a person – a member of the public. To that effect the state 

actually acts against its own interest.  

 Such counterintuitive law enforcement and prosecution goals prove that certain 

structures – in this case the criminal justice system – are not always designed to act in a 

manner capable of realizing compelling state interests. As the above example showed, 

the prosecution in a criminal trial may or may not, in their actions, promote public 

safety. When prosecuting a serial killer or mass murderer, a prosecutor is likely 

furthering the necessary compelling state interest of public safety. Whereas, in the 

example above, when prosecuting a victimless crime it can be argued that there is no 

real public safety benefit. This shows the independent nature of the prosecutor in 

criminal trials, and the accompanying difficulty of claiming that a state’s interests in law 

enforcement and prosecutions be considered as compelling state interests.170 For these 

reasons I believe it is impossible to legitimately regulate jury nullification unless the 

public becomes afflicted with harmful criminals who would otherwise have been 

prosecuted if not for the court allowing a jury to be informed.    

 My argument rests on the two premises I have asserted throughout this paper: 

1) that the purpose of a jury is to act as a safeguard against tyranny, 2) that jury 

nullification is necessary for a jury to realize its purpose. If the above premises are valid, 

                                                           
170 I readily concede that the state’s interests in prosecuting crimes involving a victim helps to promote a 
compelling state interest. Nonetheless, in order to satisfy the compelling state interest standard there 
would have to be evidence that: 1) Juries are nullifying laws protecting victims 2) that juries are nullifying 
laws protecting victims at such a rate that it is harmful to others 3) that the increase in these nullifications 
and subsequent harm is caused by the jury being informed of their nullification power.    
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it must follow that a proper jury is a jury that has the power to nullify. Unless it be 

proven that it is possible to sever one from the other, a government encroachment 

upon jury nullification is an encroachment upon the jury itself.171 As previously 

discussed, any encroachment on a jury has to pass strict scrutiny. Using the same 

rationale as the “reasonable doubt standard” courts,172  a jury must be informed about 

their nullification power if they are expected to be capable of exercising it. A jury 

incapable of exercising their jury nullification power, is unable to realize its purpose. 

Therefore, if a judge refuses to inform the jury of their nullification power and/or 

refuses to allow the defense to inform the jury of their nullification powers, then the 

defendant has been denied his or her right to a fair and impartial trial as guaranteed by 

the Sixth-Amendment.173  

  

                                                           
171 I have yet to see an example or an explanation where the nullification power can be separated from 
the jury without leaving the jury hamstrung.  
172 , Sullivan v. Louisiana, In re Winship, and Cage v. Louisiana. The jury must be informed about the 
reasonable doubt standard in order to properly carry out their duties.  
173 According to this analysis, United States v. Dougherty, ought to be overturned. 
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