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The histories of France and the United States of America are often compared 

alongside the judicial systems of each country. While the histories of the countries, 

starting with the French and American revolutions, have similarities, the judicial systems 

themselves are based on different schools of thought. The French method of judicial 

decision making is based on the Napoleonic code whereas the American method is based 

on that of common law. In available literature regarding comparisons of France and the 

United States, it is an assumption that, if the American and French judicial systems are 

based on different legal theories, the cultural effects of those systems must also be 

different. Contrary to these expectations, however, my analysis of court cases focusing on 

labor unions‟ right to strike demonstrates that there are similarities in judicial decisions‟ 

effects on society. 
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INTRODUCTION 

 

Judicial systems are formal institutions that not only enforce restraints designated 

by the government for the good of society, but also clarify the meanings of formal rules. 

North explains, “Institutions are the rules of the game in a society or, more formally, are 

the humanly devised constraints that shape human interaction” (North 1990: 3). Formal 

or informal institutions of judgment are undeniably important in any society; my thesis 

focuses on how the role of these institutions affects society in an ever changing, 

contemporary manner. Present issues in society, and their various, either temporary or 

permanent solutions, are notably prevalent in social discourse. I examine how formal 

institutions, such as Judicial Systems, influence issues in present society and the 

discourse concerning those issues. There are always several factors that can be analyzed 

with relation to social causation, for rarely, if ever, is there simply one factor that can be 

distinguished from the rest as a main influence on the outcomes. The choice to focus on 

judicial systems and their effects on society arose from my interest not only in the 

judicial systems themselves, but from the fact that they are often viewed as less powerful 

than other parts of the government. For example, the American system of government is 

divided into three branches, the Executive, the Legislative and the Judicial. Even in the 

constitution of the United States of America the powers given to the Supreme Court in 

Article III are limited, and therefore the powers of the court are also derived from 

common law and precedent.  

France and the United States of America are often compared with one another for 

various reasons depending on the comparison being made. The United States of America, 

while typically thought of as only an English colony, has had a long history of 
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involvement with France. Not only did France have colonies in the United States, but also 

there were often consorted efforts in wars, treaties, and world affairs. It should not be 

confused however that while there are similarities in the histories of France and the 

United States of America, as well as intertwining in the histories, there are undeniably 

certain differences in the pasts of each country that had an effect on the countries and 

their governmental systems as well as certain parts of society. Many look to the French 

and American revolutions as a point of reference for where to start a comparison. 

However, it should be recognized that the revolutions did not occur because of similar 

plights of the people, nor did the revolutions occur with the same series of events. As 

with any cause and effect relationship, the introduction of different variables will 

naturally lead to a different effect. 

Due to the past history of France, there is a greater sense of social stratification, 

more specifically with how members of society identify themselves. The reason for 

greater sense of social stratification is due to the fact that “classes, once they have come 

into being, harden in their mold and perpetuate themselves, even when the social 

conditions that created them have disappeared” (Schumpeter 1951: 145). In France there 

is a long history of class identification and social stratification being a prevalent part of 

society. While formal social stratification no longer exists as such, there is still informal 

class identification present in France today. Class identification is an important aspect to 

acknowledge, especially because of my focus on labor unions.  As will be discussed later, 

and as mentioned in Bok‟s article (Bok 1971), this factor leads to different effects on 

group solidarity, which later plays a role in collective efforts in labor unions. Differences 

in the histories of France and America can are reflected in the societies of each country. 
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The collective conscience of the countries is different not only because of the differences 

in the histories, but also due to cultural differences. These cultural differences in turn 

manifest themselves in different ways such as national pride, group solidarity, and so on. 

The many distinct attributes of each country compile upon each other and are noticeable 

in the government, specifically the government organization. Therefore differences in the 

judicial systems can be seen as well.  

In my research I analyze the court‟s influence on society through the use of cases 

concerning organized labor, more specifically national labor unions in both France and 

the United States. The impact of labor unions in both countries has been reviewed in 

great detail, and their effects can be seen throughout history. There is no question that 

organized labor unions have helped to establish workers‟ rights, with the impacts of the 

establishments felt among many aspects of society. Some of the more notable and 

popularly recognized actions include establishing the number of hours in a work day and 

uniform minimum pay. The American Federation of Labor and Congress of Industrial 

Organizations (AFL-CIO) President Lane Kirkland, in a formal statement given on the 

centennial in 1981 explained "labor has a unique role in strengthening contemporary 

American society and dealing adequately and forcefully with the challenge of the future." 

(Unionweb 2008: np) His declaration was by no means an overstatement, but rather an 

observation also made by many. His statement in many ways was recognition of labor 

unions being a part of civil society which influences formal institutions such as parts of 

the government. I examine this observed impact from a different perspective by 

comparatively analyzing specifically how the cases concerning workers‟ rights in the 

courts have affected society. I analyze cases concerning the AFL-CIO from the United 
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States and the CGT from France. “The AFL-CIO was created in 1955 by the merger of 

the American Federation of Labor and the Congress of Industrial Organizations” 

(Unionweb 2008: np). The CGT has been evolving in its own right since the 1990‟s but 

has been in existence and was associated with the French Communist Party prior to that.
1
 

Literature focusing on the comparison of the French and American judicial 

systems varies widely regarding the differences and similarities of the two. One of the 

main points made is the difference in processes of judicial decision making, and the 

importance of the court decisions, especially concerning jurisprudence. Lasser‟s 

definition of jurisprudence in French legal terminology is that “jurisprudence may mean a 

court‟s (1) past decisions, (2) precedents, or (3) judicial doctrine on a particular legal 

issue” (Lasser 1995: 1338). When the definition of precedent means solely to look at past 

decisions especially for citation purposes, jurisprudence is considered acceptable. From a 

French perspective, if the definition refers to the concept of judicial doctrine, then 

problems regarding separation of powers occur. The American perspective purports that 

this evolution of the law based on precedent to apply to present social situations is part of 

the purpose of the judicial system. It is then inferred that these differences in judicial 

decision making therefore have different effects on the outcomes of the social situations 

being decided upon. I show that the French and American judicial systems, with their 

similarities and differences, in essence produce similar outcomes on society through 

judicial decisions.  

                                                 
1
 During the interwar period, the French labor movement was dominated by the reformist majority CGT 

and the revolutionary minority CGTU, which split from the CGT in 1921. The two confederations officially 

reunified in 1936 (Haus 689). 
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In my thesis I briefly review the background of the French and American judicial 

systems as well as their researched effects on society, how the decisions are made, and 

what implications the decisions may have in Section 2. Following this review, I discuss 

my methods of comparative analysis in Section 3. In Section 4 I then discuss and 

examine the relationship between labor unions and society. Subsequently examine the 

development of labor regulation in both France and America, after which I then 

contextualize the labor regulation development with an analysis of two higher court cases 

from each country that demonstrate how the decisions made in the courts affected the 

legislation and therefore had greater societal impacts (Sections 5 and 6). I then conclude 

my analysis with a summary of the theories I developed as well as the possible 

implications of these theories, and what further research may be done to expand upon 

these theories. 
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HISTORICAL BACKGROUND AND REVIEW OF COURT SYSTEMS 

2.1 DERIVATION OF JUDICIAL POWER 

 

The Supreme Court of the United States is the highest court in the country. The 

powers of the judicial branch are stated in Article III of the Constitution. The powers 

delineated are very limited, and as such the powers that the Supreme Court now holds, 

while originated from Article III, have also in fact been appropriated over time. Article 

III is divided into three sections. The first section states that there is one supreme court 

that rules over the lower courts and the conditions under which judges in both the lower 

and higher courts shall hold their offices (Article III of the United States Constitution).  

Like its American counterpart, the Cour de Cassation is the highest court in the 

French Judicial System. The Cour de Cassation is the final recourse in the judicial system 

in France, as such, “civil, commercial, social or criminal cases are first ruled upon by 

courts of first instance or lower courts (tribunaux d’instance and tribunaux de grande 

instance, commercial courts and industrial or labour courts (conseils de prud’hommes) 

etc)” (Cour de Cassation 2008: np). The main role of the Cour de Cassation is not to rule 

on a case specifically, but rather to assess whether the lower courts have applied statutes 

properly to the case when making their decisions. The distinction of how the higher court 

rules in France and America is important to recognize because the delegation of power to 

rule on cases impacts how the court is then able to affect the other branches of 

government and thus the implications on society. As the Cour de Cassation is unable to 

rule on a case specifically, the effects of the decisions of the lower courts in France, are 

similar to the Supreme Court in the United States. The lower courts in France, in essence 
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create the precedent and the Cour de Cassation then rules on whether the court acted 

within its jurisdiction and whether the rules and reasoning were applied correctly.   

The French Judicial Authority‟s powers are explained in Articles 64 through 66-1 

in the French Constitution of 4 October 1958 (Assemblee National 2008: np). In these 

articles, the organization of the court, as well as limitations of the jurisdiction of the court 

is delineated.  Article 64 establishes the Judiciary, as well as the fact that there are 

governing rules by which the judiciary must conform to, and that the “judges shall be 

irremovable” (Assemblee National 2008: np). Article 65 establishes who the judiciary 

consists of, and Articles 66 and 66-1 dictates that no one shall be “arbitrarily detained,” 

similarly to the right of Habeas Corpus in the United States, and no one “shall be 

sentenced to death” (Assemblee National 2008: np).  

The judicial system in the United States is a part of the system of checks and 

balances in the government. Even though the powers of the judicial system in the 

Constitution of the United States are not clearly defined and are in fact limited, the 

Supreme Court over time has appropriated the power of judicial review. One of the first, 

most notable cases of judicial review occurred in 1803 in the landmark decisions of 

Marbury v. Madison, (5 U.S. 137) written by Chief Justice Marshall. Contrary to the 

freedom of the judicial system in the United States, the judicial branch in France is 

severely limited. Jerome B. King explains: 

 

The complete rejection of judicial independence by the revolutionaries in 

the Constitution of 1791 reflected a longstanding feeling that the 

separation of powers  in the American sense of the term could only be a 

device to maintain, not destroy, the special interests which lay at the heart 

of the social system of the ancient regime (King 1965: 65). 
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During the ancien regime, judges were from the dominant, upper classes in society. Often 

times they used their positions of power for corruptive purposes. This discredited the 

institution of the judicial branch as a whole, which is why after the French Revolution 

people were weary to give too much power to the judicial system.  But as King explains, 

“it would be a mistake to assume that as a consequence the French judicial tradition is 

one of nothing but servility to the existing power, or that the judges have ever been as the 

beck and call of transient causes” (King 1965: 77). King asserts that the judicial system in 

France, despite its imposed limitations, is not powerless.  

 While it may be easy to recognize that the judiciary in France does not have as 

much independence as the judiciary in the United States, one should not disregard the 

judicial system in France as inconsequential. Many notable scholars such as Lasser 

interpret the limitations placed on the French judiciary as indicative that there cannot be 

lasting resonance from their decisions. Lasser explains, “the legislative provisions, as 

interpreted by the judiciary, deny the French judge all normative or lawmaking power. 

Thus, the judiciary is forbidden to interfere with legislative and executive action, and 

judicial precedent carries no binding legal force” (Lasser 695). While Lasser‟s 

interpretation of this simple cause and effect theory of how the judiciary works is 

reasonable if the system existed in a vacuum, there are other factors to consider which 

explain how in actuality, the judicial system does have a “legal force.” 

 

2.2 JUDICIAL DECISIONS 

 

The French judiciary, as explained by Lasser, has two faces, the official and the 

unofficial portrait. This bifurcation of the French court and its decisions are important to 
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note in order to truly understand how the court system affects legislative, governmental, 

and generally societal affairs. The official portrait of the court is severely limited in its 

actions and judgments. The official portrait is a representation of what a judge should 

appear to be, and how he or she should be deciding cases. The official portrait also 

dictates how decisions should be written;  

… the French civil judge engages in a perfectly formalist or grammatical 

mode of reading: she mechanically applies the dictates of the all 

encompassing Civil Code by plugging fact scenarios into the matrix of the 

Code, thus unproblematically generating legal solutions (Lasser 1998: 

695).  

 

Another aspect of the official portrait of the French Judiciary is the appearance of a 

united court in the decision. Decisions written by the United States Supreme Court are 

not only written by one member of the court in their own style, but included in the 

decision are the concurrences and dissents of other court members. Lasser describes the 

difference between the French and American judicial decisions as: 

…the French judicial system, which offers two relatively segregated 

modes of discourse (the official/grammatical and the unofficial/ 

hermeneutic), the American judicial system tends to combine the 

grammatical and hermeneutic discourses in a single space -the judicial 

opinion” (Lasser 1998: 702).  

 

Understanding of the differences in writing styles facilitates understanding of the 

decisions themselves as well as how to approach the different decisions from France and 

America. The American style of decision writing allows for one studying the court cases 

to not only understand the decision making process, but also allows one to understand 

other possible issues of that time period. Often in a judicial opinion the Justice addresses 

societal issues taken into consideration, or in the dissent, issues that should have been 

taken into consideration, that played a role in addition to the facts of the case. In the 
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French Judicial decision, “the court speaks collegially as a unit. Not only are there no 

dissents or concurrences, but the decisions are also not signed. The French judicial 

decision is an impersonal affair” (Lasser 1998: 696). The official French judicial opinion 

exists solely to consider the application of the codes to which it is bound. It is through the 

understanding of the dual faces of the French court that one can understand the 

appearance of the decision being impersonal, however there are other publications by the 

Cour de Cassation such as its annual reports, in which the court‟s opinions of new 

legislation, the effects that they see caused by the new legislation, and sometimes 

suggested legislative amendments (Cour de Cassation 2008: np).  

2.3 DECISION MAKING 

 

 There exist various theories in circulation regarding different factors affecting a 

judicial decision. In the American decision, it seems that the more controversial a 

decision may be, the more theories there are postulating the various non judicially related 

possible factors there may have been with regards to the actual deciding of the case. 

While there is always a degree of uncertainty concerning the true factors that were 

thought about with regards to the deciding of a case, it can be noted that each judge or 

Justice in the American system is an individual who may be pushed or swayed by his or 

her own unique set of factors which he or she may feel are more important than others 

(Segal and Cover 1989). It can be generally stated that the American judicial system 

reacts to societal factors that may not necessarily be at issue within the particular case, 

but may still be pertinent in regard to the actual decision. Lasser describes the American 

decision as asserting an ontological claim which is, “the decision is the contextualization 

of the law, the law as related to external, but relevant considerations” (Lasser 1998: 762). 
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Lasser explains that the American judicial decision is based on the social 

contextualization of the issue in present day, as opposed to the law being a stagnant rule. 

The law, in the United States system is thought to be fluid because it is understood that 

society changes and therefore the laws must change with it.  

 The French courts, however, are expected to apply the law, as rules and codes 

systematically to cases that are presented before them. As von Mehren describes, “French 

theory considers the judge bound by the provisions of the written law” (von Mehren 

1956: 201). French judges are not expected to expand upon the law, but rather work with 

it through application. While the French judge‟s decision is not completely devoid of 

social contextualization, as one author states, the French judge is not expected to expound 

on the law: “French courts, in interpreting and applying legislatively given rules and 

principles, are enjoined to consider not only the language of the act but also the social 

end that rendered the statute necessary” (von Mehren 1956: 202). The difference between 

the French and American court and the consideration of social mitigating factors is that 

the American courts take into consideration the importance of societal factors at the time 

of the case, it seems that the French courts are supposed to take into consideration the 

social factors that created the necessity of the statute in the first place. As mentioned 

earlier, societal factors that may not seem pertinent to the case at the time, are still 

considered by the American judiciary.  

 According to some political scientists
2
 the reason for the difference between the 

consideration of social mitigating factors in the French and American courts can be 

linked to the differences in the way the constitutional texts were written in the first place. 

As described by von Mehren: 

                                                 
2
 See for example Kagan (1990), Nadelmann et al. (1952) and Lasser (1998). 
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American courts have tended to adopt flexible canons, recognizing that 

constitutional documents evolve with the evolution of society and that, in 

view of the relatively great difficulty of obtaining constitutional 

amendments, this evolution must to a large extent find expression through 

the judicial process (von Mehren 1956: 200). 

 

Von Mehren argues that the American constitutional documents were written with an 

understanding that, over time the meaning of the text would change as necessary. One 

can see the reasoning of his argument follows logically considering the ambiguous 

language often used in certain parts of the constitution. The French constitution, on the 

other hand, is for the most part written in a clear concise language that expressly outlines 

the details that were deemed necessary. One can see the difference simply by comparing 

the number of articles in each constitution. The Constitution of the United States has 

seven Articles and as of right now 27 Amendments whereas the French Constitution of 

1958 has 89 Articles with several amendments that have occurred over time. Through the 

comparison of only numbers of articles in the constitutions, one can form a simple 

understanding of the differences in complexities of the two constitutions. 

While it may seem that there are very distinct approaches to the French and 

American judicial decisions however, there are indications that there exist similarities in 

theoretical approaches to the law. As expressed by von Mehren, the French judicial 

system is not as cut and dry as it seems to be; “upon closer examination, however, 

orthodox French theory suggests, as does American theory, the non-mechanical nature of 

the judicial process. It recognizes that the written law is neither complete nor 

unambiguous” (von Mehren 1956: 202). Von Mehren draws a comparison between the 

very nature of these judicial systems that suggests that they are not as dissimilar as one 

might originally suspect. This idea is similar to my central thesis- the effect of each 
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judicial system on their respective societies is similar. As I will show, even though the 

procedures in the French and American Judicial systems are different, through the 

collective efforts of labor unions as well as the Judicial Systems rulings, societal change 

does occur in a similar way. 

  

2.4 THE IMPORTANCE OF THE JUDICIAL DECISION 

 

 Some political scientists claim that there is little to no tangible effect on society 

that can be linked to high courts and their decisions (Lehman 1997). Much evidence 

supporting their claims can be linked to definitions of what “tangible effects” are and 

how they can be measured. For the purposes of this paper, the tangible effects that I 

measure are occurrences in the government and society that are a direct result of a 

judicial decision or opinion. King explains that “judicial effectiveness must in part be 

determined by its capacity to influence future relations between the citizen and the public 

official” (King 1965: 84). Many times the legislature may be unhappy with a judicial 

opinion and therefore change either the language of the statute affected by the decisions 

or the method of application of the statute, so that the statute may still be effective while 

adhering to the specifications described by the judge. In other words, the statute would no 

longer contain the issues for which a ruling of unconstitutionality is described, yet the 

statute itself may not have been changed significantly. While this change in language 

may occur, it was the judicial decision that created a situation in which the legislation 

changed the language. 

 While the degree of effectiveness of a particular judicial decision may be argued, 

one could also argue that similar to the butterfly effect, the sheer fact that there is a 
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judicial decision would imply that there will be an effect. The butterfly effect can be 

summarized as the notion that: “tiny differences in input could quickly become 

overwhelming differences in output…[for example] a butterfly stirring the air today in 

Peking can transform storm systems next month in New York”(Gleick 1987: 8). 

Although not as simplistic in reasoning, King argues that “most basic is the fact that even 

mere „application of the law‟ to specific instances requires a judicial process in which 

constitutional considerations are bound to intrude” (King 1965:74). Through the 

application of constitutional text, as well as precedent, a justice is able to reason through 

the facts of a case. The consideration of the constitutionality of statutes and regulations 

may create a ripple effect in the rest of the legal world. King explains in the above quote 

that the law is not a simple formula to be applied to cases; if that were the case, there 

would be no need for judges. Society is fluid and therefore the law must be just as fluid. 

Court judges help to ensure that the law does in fact follow the changes in society. In 

France, “in its annual report, the Court of Cassation then indicates the consequences 

arising from the present state of the texts and suggests legislative amendments” (Cour de 

Cassation 2008: np). The Cour de Cassation encourages the fluidity of the law through its 

judicial decisions, as well as by releasing an annual report of suggestions which the 

legislative branch may or may not listen to, but is at the very least open to discussion.  
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METHODS 

 

This paper compares national labor unions in both France and the United States in 

order to be able to apply my analysis to the entire country and not a region or state 

specific location. While cases which arrive to the Supreme Court level do usually affect 

the nation in its entirety, I wanted to make sure that the issue being discussed in the case 

applied to the nation as a whole in order to ensure that my analysis concerned a large 

portion of society. I have chosen to analyze cases concerning the AFL-CIO from the 

United States, and cases concerning the CGT from France. However, the cases that I 

examine concern the CGT as well as other labor unions which either work side by side 

with the CGT or have now merged with the CGT, and therefore will have to be properly 

contextualized.  

 I conduct a case history analysis of court cases of the highest national level, 

examining not only the cases themselves, but the amicus curie briefs and memorandums 

attached to the cases. This is done to ensure a full understanding of the case itself and not 

just a review of what the Justices have decided upon the case. In the United States, case 

briefs may achieve a considerable length; however, the brief itself only includes a short 

analysis of the case facts, with a longer section concerning the reasoning of the decision 

made. In many cases, the reasoning of a case while it may use a textualist approach 

similar in theory to that used in France, many times uses a holistic or structuralist 

approach. A structuralist approach is one in which the text is read in light of the overall 

constitutional principles as opposed to a clause bound textualist method, which is an 

approach in which there is minimal interpretation of the case, this approach is what the 

official reasoning of French judicial decisions are supposed to follow.  
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In France, the length of a case brief does not normally extend past a page, only 

including a review of that case and its reasoning written in a very structured and rigid 

manner. Lasser describes the judicial decision as: 

…each decision of the French, private-law supreme court -the Cour de 

cassation -is composed of a single sentence that routinely runs less than a 

single typewritten page in length and always takes the form of a rigid 

syllogism… Furthermore, the court speaks collegially as a unit. Not only 

are there no dissents or concurrences, but the decisions are also not signed. 

The French judicial decision is an impersonal affair (Lasser 1998: 695-

696).  

 

However, Lasser also describes a bifurcation of the official versus the unofficial 

portrait of court decisions. The unofficial portrait of court is one far more complex and 

disordered, muddled and sometimes confused. It is the reasoning of a case that occurs 

behind the scenes that is not viewed by the general public. For this reason, it is especially 

important in my analysis for the review to include the memorandums in order to gain a 

better understanding of the true issues in the cases. The memorandums written are not 

considered a part of the official French judicial portrait because they are not part of the 

French judicial decision, and therefore are not typically included in case analysis.   

I review four specific cases, two from France and two from the United States, and 

review the important cases that occurred in between that helped to set precedent during 

the period between the two cases. I look at similarities in case facts such as, the events of 

the case and the main issue of the case. I also analyze the judicial opinions of the cases 

and examine the reasoning behind the individual cases, to look for comparisons or 

continuations of similar thought processes in each case. Due to the political, cultural and 

social differences in the history of the United States and France, my analysis of the cases 

will be contextualized along side a historical review of events happening during the cases 
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which may have affected the outcome of the cases. Many people focus on the similarities 

of the French and American revolutions when comparing the two countries, however it is 

important to note the differences because the outcomes are reflected in the systems and 

therefore the societies today. The American Revolution occurred at a time when the 

country was still relatively new and the society was still developing. The French 

revolution, on the other hand, occurred after centuries of a stable societal structure in 

place. Because the social and judicial structures developed under different circumstances, 

happenings within those structures, which might be relatively similar in both countries, 

will naturally have different outcomes.  

 Scarrow‟s description of variable analysis explains best how my comparative 

analysis will be conducted: 

Upon discerning that there are differences between two or more political 

systems--differences which are readily apparent (e.g., stability versus 

instability), or differences which have been identified through the testing 

of behavioral hypotheses (e.g., the sort advanced by Lipset) -variable 

analysis seeks to identify the causal, independent variable(s) which will 

explain, or which will help to explain, the observed differences. (Scarrow 

1963: 569) 

 

As Scarrow describes, by identifying independent causal variables, one is able to explain 

differences in outcomes. However, I show similarities in systems despite different 

independent causal variables. I identify similarities in the judicial outcomes despite 

differences in processes of judicial decision making as well as differences in the societal 

factors. It is through identifying the similarities and thus the differences in the effects on 

society of the court systems that I compare the outcomes. While comparative analysis is 

often seen as a biased form of research, due to the generally non falsifiable claims as well 

as the reliance on the researcher‟s abilities to form comparisons, it is important to note all 
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methods of research have some bias internalized. The key point in my research is to 

identify possible biases to therefore neutralize them as much as possible. My approach to 

neutralizing possible biases is to choose historically similar situations in both France and 

the United States, with the realization that the time period will not necessarily be exactly 

the same. I also use cases with similar issues at hand, though not necessarily the same 

judicial outcomes and decisions. By choosing similar cases and applying the same 

methods of analysis to the different cases, I attempt to neutralize my bias as much as 

possible in the overall comparison; even though the cases were chosen on my own 

accord, the choices were made by analyzing periods of history in which large labor union 

issues were present in governmental discourse. One factor that played a large role in my 

choice of cases was the degree of importance of the issue to labor unions and the general 

public.
 
My measure for degree of importance was the amount of strikes caused, the 

success of the strikes, the numbers of attendance in the strikes, newspaper articles 

discussing the issues and the effect of the resolution of the issue that was analyzed later. 

 One of the important connections that needs to be made in order to assert my 

claim is that judicial decisions are a form of discourse. Reasoning concerning the 

importance of judicial decisions with relation to discourse can be found in Lasser‟s 

article. Lasser claims “that judicial decisions do more than simply resolve substantive 

legal issues…. the decisions form discourse” (Lasser 1998: 712). Here Lasser asserts that 

the judicial decisions are in fact discourse and therefore, based on the definition of 

discourse specific to this paper, reflective of society. Judicial discourse is cyclical with its 

relation to society; judicial discourse takes into consideration societal discourse and at the 

same time, judicial discourse affects societal discourse. Schiffrin defines discourse as 
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“language use consistent with functionalism in general: discourse is viewed as a system 

(a socially and culturally organized way of speaking) through which particular functions 

are realized” (Schiffrin 1994: 32). Through this definition I am not only able to make the 

connection between judicial decisions and discourse in a spoken sense, but am also able 

to make the tie between the written opinions and societal discourse as well. As mentioned 

earlier, judicial discourse is both affected by and affects societal discourse and this 

reciprocal relationship is shown through the analysis of my court cases. 
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LABOR UNIONS AND SOCIETY 

 

In the analysis of my cases it is important to remember that labor unions are not 

governmental institutions but rather a part of civil society. Civil society is social 

organization outside the control of the state (Calhoun 1993: 268). The recognition of this 

distinction allows for the direct correlation between civil society and labor unions. Labor 

unions are representative in my thesis of civil society in general. In my analysis, I 

examine the relationship between the judicial system and civil society, as well as identify 

a dependence on the government by civil society. In my cases I draw upon an established 

relationship between the Court and labor unions. The Court responds to issues that the 

labor union, as representatives of society, brings to the court through various cases. The 

Court‟s decision then has a direct societal impact either through limiting the labor union 

itself, or by further promulgating the issue into other governmental arenas. 
3
 Labor unions 

serve as a proxy for civil society, yet its members are also a part of society in general. 

Civil society is thus dependent on the government, as well as is considered a part of the 

general society. I later show, in section 6.2, how actions that affect civil society will also 

affect society as members that comprise and who are affected in civil society will also be 

members that comprise society in general. Therefore the effects felt in civil society will 

then carry over to the general society. It is this line of reasoning that establishes as well, 

the reciprocal causal relationship between society and the government. Civil society 

serves as a vehicle for enacting change within both society and the government as well as 

the medium for which change can seen (Berezin 1997: 365). 

                                                 
3
 Since political institutions are not neutral arenas of conflict, labor unions' (societal) 'strength' is not 

necessarily correlated with (institutional) outcomes. More importantly, political institutions shape labor's 

strategies by conditioning unions access to political influence (Beland 2001: 155). 
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Effectiveness of labor unions is based in part on the willingness of group 

cooperation and social solidarity. In France, there is a greater sense of overall solidarity 

amongst workers and classes than in the United States. This is due, in part because of the 

class history in France. Before France became a democratic nation, it was a nation ruled 

by the class system. The great sense of social solidarity in France then manifests itself 

through labor unions. Napier discussed the importance of labor unions in France: 

Trade unions have an important role as initiators of claims, for they are 

empowered by the Code du Travail not only to act when the interpretation 

of a collective agreement is in issue, but may also constitute themselves 

partie civile and intervene directly whenever there is to be found anything 

of direct or indirect prejudice to the collective interest of the profession 

they represent. This notion of "collective interest" is widely interpreted 

and developed in the case law. For example, a union would be entitled to 

challenge the disciplining of a member of the works' council (comite' 

d'entreprise) for allegedly exceeding his functions, or a decision by an 

employer which has consequences for a whole group of workers, such as 

the interpretation of a statutory provision relating to employment (Napier 

1979: 272). 

 

Napier discusses the power that labor unions have appropriated through collective efforts, 

as well as the rights of the labor unions to work for the greater good of those they 

represent through the use of different methods. In the same line of thinking, Napier 

discusses the importance of labor unions as a defense for the individual. The individual 

standing alone does not possess enough power usually to put into effect great change, and 

even most of the time stand up for himself. Through cooperative efforts labor unions are 

able to organize and unite workers as one in order to effectuate change. Napier also 

recognizes the relationship between the labor unions, institutions that are a part of civil 

society, and the government; for example, through representation the labor union may 

provide for a member in a legal hearing. 
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In the United States, on the other hand, there is less solidarity amongst classes. 

This lack of social solidarity affects the collective efforts of labor unions because there is 

less willingness by the members to work together.
4
 Bok explains that “the lack of 

cohesion among working people in America has been reflected not only in an 

unwillingness to participate in protest movements, but in a more general reluctance to 

engage in many other forms of mutual endeavor” (Bok 1971: 1402). Yet despite the 

general lack of cohesion amongst classes, labor unions in the United States have still 

made great strides with the help of the Supreme Court in achieving worker‟s rights. The 

Supreme Court has also helped to promote social solidarity, as will be shown in cases 

such as NLRB v. Jones & Laughlin Steel Corp. 

 

                                                 
4
 Bok explains that “the lack of "solidarity" in this country [the United States] also suggests that workers 

have been less prone to identify themselves as members of a class and less inclined to join together to 

achieve common objectives. This is a matter of shading and degree, but it is a theme that is echoed 

throughout the literature on the working classes in America (Bok 1971: 1401). It is important to recognize 

that the degree of solidarity in the United States is not as great as in France in order to understand that 

movements by labor unions in the United States are not as powerful as they are in France due to the lack of 

cohesion.  
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UNITED STATES COURT CASES 

5.1 THE NATIONAL LABOR RELATIONS ACT 

 

The National Labor Relations Act (NLRA) was passed “in 1935 to protect the 

rights of employees and employers, to encourage collective bargaining, and to curtail 

certain private sector labor and management practices, which can harm the general 

welfare of workers, businesses and the U.S. economy” (NLRB.gov: np). This act is 

informally known as the Wagner Act, named after Senator Robert F. Wagner, a New 

York Democrat. The act was passed under Franklin D. Roosevelt, during the New Deal 

Era, and while his underlying motives for passing the Act were to increase government 

regulation and involvement in labor relations, the Act secured the rights of both 

employers and employees, and more specifically, preserved the right of collective 

bargaining. It is sometimes argued that the right to collective bargaining is inherent in the 

idea of democracy itself (Lichtenstein 2007: 5). However, one can clearly see that the 

right to organize and collectively bargain has not always been a part of the foundation in 

the United States. In what is known as the Philadelphia Cordwainers‟ Case of 1806 

(Commonwealth vs. Pullis), labor unions were essentially labeled as illegal conspiracies. 

In the case of Commonwealth v. Hunt (1842), the common law precedent was declared 

null and labor unions were no longer subject to criminal charges of conspiracy, and the 

right to organize and strike peacefully was established.  

5.1.1 NLRB V. JONES & LAUGHLIN STEEL CORP. 301 U.S. 1 (1937) 

The case of NLRB v. Jones & Laughlin Steel Corp. (1937) in effect declared the 

Wagner Act constitutional. There had been debate as to whether the NLRA infringed 
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upon the constitutionally guaranteed right to contract found in the 5
th

 Amendment. The 

Supreme Court found that the NRLA was in fact constitutional because it did not infringe 

upon an employer‟s right to contract with an individual employee, nor did the act compel 

an agreement to be made between the employer and employees. The exact quote from the 

case, in which the Court was very explicit, is: “Thus, in its present application, the statute 

goes no further than to safeguard the right of employees to self-organization and to select 

representatives of their own choosing for collective bargaining or other mutual protection 

without restraint or coercion by their employer.” (NLRB v. Jones & Laughlin Steel 

Corp.1937: 33) The court explained, with relation to the NLRA, that “its theory is that 

free opportunity for negotiation with accredited representatives of employees is likely to 

promote industrial peace, and may bring about the adjustments and agreements which the 

Act, in itself, does not attempt to compel” (NLRB v. Jones & Laughlin Steel Corp.1937: 

4). Here the Court holds that the Act is more of a setting for optimal conditions for 

negotiation and ensures the rights of all parties are respected. 

The National Labor Relations Board (NLRB), created in 1933, had developed a 

set of rules concerning strikes and the reinstatement of workers. If the strike occurred 

because an employer was in violation of Section 7 of the NRLA the board would order 

the reinstatement of workers. If the strike occurred for economic reasons, the board was 

not so quick to order the reinstatement of workers. In the case of NLRB v. Jones & 

Laughlin Steel Corp., the board had ordered the company to reinstate men who “were 

discharged because of their union activities and for the purpose of discouraging union 

membership” (NLRB v. Jones & Laughlin Steel Corp.1937: 4). The orders from the 

NLRB also stated that the company pay the men their lost wages because of their 
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discharge as well as “it desist from discriminating against members of the union, with 

regard to hire and tenure of employment, and from interfering by coercion with the self-

organization of its employees in the plant” (NLRB v. Jones & Laughlin Steel Corp.1937: 

4). The Supreme Court reversed the decision of the Court of Appeals and supported the 

NLRB‟s decision and the NLRA itself.
5
 The reversal of the Court of Appeals decision not 

only supported the NLRA, a piece of legislation passed by Congress, but it supported the 

congressional action of improving conditions in the bargaining atmosphere, making them 

more conducive to benefit all parties involved. Previous to the court decision, the piece of 

legislation had not been concretely established and therefore had not been applied to 

ensure the intended effect. In the preceding 25 years, legislation had been struck down on 

a regular basis by the courts. The court, by upholding the legislation aided civil society, 

specifically the labor unions, by enforcing the right to collectively bargain thus ensuring 

the potential for future progressive actions. 

The Supreme Court, in reference to one of the issues brought up in the case 

concerning the constitutionality of the NLRA, addressed the rights of the employees.  

Employees have as clear a right to organize and select their 

representatives for lawful purposes as the respondent has to 

organize its business and select its own officers and agents. 

Discrimination and coercion to prevent the free exercise of the 

right of employees to self-organization and representation is a 

proper subject for condemnation by competent legislative 

authority. Long ago we stated the reason for labor organizations. 

                                                 

5
 As quoted from the opinion: “Our conclusion is that the order of the Board was within its competency, 

and that the Act is valid as here applied. The judgment of the Circuit Court of Appeals is reversed, and the 

cause is remanded for further proceedings in conformity with this opinion.” (NLRB v. Jones & Laughlin 

Steel Corp.1937: 49) The reversal and remand back down to the lower courts prompted the incorporation of 

the intended effects of the NLRA. 
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We said that they were organized out of the necessities of the 

situation; that a single employee was helpless in dealing with an 

employer; that he was dependent ordinarily on his daily wage for 

the maintenance of himself and family; that, if the employer 

refused to pay him the wages that he thought fair, he was 

nevertheless unable to leave the employ and resist arbitrary and 

unfair treatment; that union was essential to give laborers 

opportunity to deal on an equality with their employer. (301 U.S. 

33) 

Here the Supreme Court ensured the right of the employees to form labor unions without 

discrimination on the part of employers. The Supreme Court also acknowledged the 

societal conditions of the time by recognizing the powerlessness of the employee to 

object to unfair labor conditions on his or her own. Understanding that this case occurred 

during an economic depression and after the Great Depression of 1929, the Supreme 

Court allowed for the employee, if he or she so chose, to find a way to defend his or her 

rights without as much risk of reprisal or loosing his job. Here, the Supreme Court allows 

for the formation of labor unions, and therefore the development of civil society as well. 

5.1.2 EFFECTS OF THE NLRB V. JONES & LAUGHLIN STEEL CORP. DECISION 

The Supreme Court Decision of NLRB v. Jones & Laughlin Steel Corp. addressed 

the issue of the constitutionality of the NLRA which then paved the way for other 

workers‟ rights to be established. In the case of NLRB v. Mackay Radio & Telegraph Co. 

(1938), the Supreme Court found that employees on strike were still considered 

employees and the ruling of the Ninth Circuit Court of Appeals was reversed and 

remanded. One of the original points of contention of the Court of Appeals was that the 

NLRA was unconstitutional. After NLRB v. Jones & Laughlin Steel Corp. the case was 

reheard and the issue of whether the strikers were still considered employees was 

addressed. The progression of rights is a slow process of accumulation as one right has to 
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be established and recognized before another one can be addressed. NLRB v. Jones & 

Laughlin Steel Corp. can be seen as one of the initial starts of this progression of rights, 

as well as the recognition of the necessity of collective bargaining, which also allowed 

for collective unity to become more socially as well as politically acceptable. The courts 

effectuated the change necessary in order for the labor unions to form a cohesive unit, 

stressing the need for social solidarity through collective bargaining. The court essentially 

strengthened the necessity for labor unions, which in turn strengthened the relationship 

between civil society and the government due to the fact that labor unions are a part of 

civil society. Without the Supreme Court‟s recognition and protection of this essential 

tool the labor unions would not have been able to function effectively. While the 

legislation aiding the labor unions was passed by Congress, the Court decision upholding 

the legislation allowed for the application of the legislation, whereas in the previous three 

years the legislation had had minimal effects. This demonstrates the Court‟s vital role in 

aiding civil society in general through improved solidarity and therefore structure, in 

order to generate social and policy change, which is the basic function of civil society 

(Persell 1997: 150).  

5.2 DETROIT & TOLEDO SHORE LINE R. CO. V. UNITED TRANSPORTATION UNION  

 

 In the case of Shore Line Railroad Co. v. United Transportation Union (1969), the 

Supreme Court clarified the meaning of Section 6 of the Railway Labor Act of 1926. As 

Justice Black, writing the opinion for the Supreme Court explains: 

The Railway Labor Act was passed in 1926 to encourage collective 

bargaining by railroads and their employees in order to prevent, if 

possible, wasteful strikes and interruptions of interstate 

commerce….Rather than rely upon compulsory arbitration, to 

which both sides were bitterly opposed, the railroad and union 
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representatives who drafted the Act chose to leave the settlement 

of major disputes entirely to the processes of noncompulsory 

adjustment…To this end, the Act established rather elaborate 

machinery for negotiation, mediation, voluntary arbitration, and 

conciliation... It imposed upon the parties an obligation to make 

every reasonable effort to negotiate a settlement and to refrain 

from altering the status quo by resorting to self-help while the 

Act's remedies were being exhausted. (Shore Line Railroad Co. v. 

United Transportation Union 1969:149) 

 As Justice Black explains in the above quote, the purpose of the Railway Labor 

Act was to alleviate, with a set of guidelines, any unnecessary issues that might arise 

during negations or bargaining agreement. The dispute in this case arose over the 

meaning of “status quo” and collective bargaining agreements already in place. Shore 

Line had informed the labor union of its intentions to establish “outlying work 

assignments” which were located 35 miles north of where the workers had previously 

been reporting to. The labor union responded to this announcement “by filing a notice 

under § 6 of the Railway Labor Act proposing an amendment to the collective bargaining 

agreement to cover the changed working conditions of the employees who would work 

out of Trenton [the new operations point]”(Shore Line Railroad Co. v. United 

Transportation Union 1969: 145). The main point of contention amongst the two parties 

was whether preserving the status quo meant only abiding by the provisions agreed upon 

in the previously, and undertaking new agreements if new situations present themselves 

that are not covered (the labor union‟s stance), or that the status quo only meant having to 

adhere to the agreement, yet nothing prohibiting new arrangements not previously 

thought of in the agreement (Shore Line Railroad Co. v. United Transportation Union 

1969). Shore Line‟s argument rested on the notion that there was nothing in the 

agreement restraining the railroad from establishing new assignments. Previous to this 
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case, the courts had decided the meaning of status quo on a case by case basis focusing 

primarily on whether the labor unions and employers had exhausted all options for 

collective bargaining before a strike ensued. 

 The Supreme Court in a 6-2 decision agreed with the labor union‟s interpretation 

of status quo. Justice Black explains:  

The Act's status quo requirement is central to its design. Its immediate 

effect is to prevent the union from striking and management from doing 

anything that would justify a strike. In the long run, delaying the time 

when the parties can resort to self-help provides time for tempers to cool, 

helps create an atmosphere in which rational bargaining can occur, and 

permits the forces of public opinion to be mobilized in favor of a 

settlement without a strike or lockout. Moreover, since disputes usually 

arise when one party wants to change the status quo without undue delay, 

the power which the Act gives the other party to preserve the status quo 

for a prolonged period will frequently make it worthwhile for the moving 

party to compromise with the interests of the other side, and thus reach 

agreement without interruption to commerce. (Shore Line Railroad Co. v. 

United Transportation Union 1969:150) 

As the court explains in the above quote, the purpose of maintaining the status quo was 

for the benefit of both parties involved. In this particular case the maintenance of the 

status quo favored the labor union. However, had the roles been reversed, the 

preservation of the status quo would have favored Shore Line Railroad. The Supreme 

Court recognizes that the intentions of the labor union were not simply to preserve the 

status quo, but rather to collectively bargain another agreement with the railroad 

company. Unfortunately the dispute escalated with each party prematurely advancing 

measures in an effort to coerce the other side into acquiescence. Awareness of the series 

of events that occurred in this specific case is somewhat important in determining the 

appropriate outcome. Nevertheless, the overall effect of the decision established that 

preservation of the status quo should be first and foremost when disputes arise in order to 
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quell the effects of the dispute as much as possible. In this case, the Supreme Court 

maintained the importance of peaceful bargaining agreements. This decision supported 

the need for an organized civil society, through the use of neutral rules by the 

government, in order for a better organized society in general. While the connection 

between a better organized civil society and a better organized general society is 

normally not an easy connection to establish, in the case of Shore Line Railroad Co. v. 

United Transportation Union (1969), the enforcement of rules governing civil society 

does lead to a better organized society. The preservation of rules for collective bargaining 

agreements was created in order to alleviate the use of unnecessary strikes. Strikes are an 

effective measure used by labor unions in order to coerce an employer into bargaining. 

Strikes can also, however, be an equally paralyzing action, dependant on the workforce 

that is striking. If a railroad company were to shut down, such as Shore Line, which 

transported goods to several locations, the effects of the strike would have been felt 

wherever the goods were not being transported to, and would have resounded even 

further depending upon what goods would not have been able to be manufactured. The 

Court, by enforcing the rules set in place by the Railway Labor Act of 1926, organized 

the methods used by the labor unions, acting as a part of civil society, in order to alleviate 

stress on the general society. Therefore, in this specific case, government actions affected 

civil society in order to prevent negative effects, on society in general. 

5.3 SUMMARY OF THE UNITED STATES SUPREME COURT CASES 

 The cases presented demonstrate the impact the Supreme Court had on the labor 

unions, which are a part of the institution of civil society. The case of NLRB v. Jones & 

Laughlin Steel Corp. demonstrates how the court aided in the establishment of 
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organization of labor unions which in turn allowed for the development and organization 

of civil society. Previous to the case, there was a fear of penalization if one were to 

demonstrate in a function of organized civil society. The court in Shore Line Railroad Co. 

v. United Transportation Union organized procedures used by labor unions and thus civil 

society, and aided in the organization of society in general. By further organizing 

demonstrations associated with the organization of civil society, the court aided in 

organizing society in general by reducing possibly destructive tactics used by civil 

society for coercion. The Court utilized the organization of civil society as a means by 

which it could exert its influence on society in general. 
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FRENCH COURT CASES 

 

6.1 COMMENCEMENT OF JUDICIAL DISCUSSION OF WORKER‟S RIGHTS IN FRANCE 

 

The French labor movement, similar to the American labor movement consists of 

a series of small battles won in the court systems as well as the other government 

branches. The right to work and the right to organize were established at the turn of the 

19
th

 century into the early 20
th

 century. At the 9
th

 Congrès national de la Fédération des 

Bourses du Travail à Nice, in September of 1901, labor unions and worker‟s rights issues 

found a place in the judicial system.
6
 This essential step into the arena of judicial 

discussion allowed for the discussion of issues that otherwise had no fitting outlet or 

source of recourse. Due to the fact that labor unions are not a part of the government, but 

rather a part of civil society, there is not normally a formal source of recourse. The lack 

of formal recourse in civil society establishes the dependency on the government. As 

Berezin (1997) explains, government policy should adequately reflect culture and society. 

Civil society serves as the medium which lessens the gap between policy and cultural and 

societal needs. However, civil society is dependent on the government due to its lack of 

formal recourse, and therefore a necessary reciprocal relationship is established. The 

government is dependent upon civil society as a queue for necessary policy change, and 

civil society is dependent upon the government to provide forums of discussion. 

The French organization of court systems is more departmentalized than the 

American judicial system. With relation to labor unions and workers‟ rights the first 

system of recourse is that of the conseil de prud'hommes, which first addressed issues 

concerning wages, salaries, and employers. The conseil de prud'hommes is advantageous 

                                                 
6
“ Pour autant, l‟investissement dans l‟espace juridique et judiciaire n‟est pas général, alors même que les 

syndicats obtiennent dès leur naissance la capacité juridique.” (Soubiran-Payet, 1999) 
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for many reasons. Not only are the cases heard and decided in a more timely manner, but 

issues discussed are presented before a jury of peers that truly understand all the issues, 

not only of the case at hand, but of the conditions in society that are pertinent in deciding 

the outcome of the case. The conseil de prud'hommes‟ organization and role in the 

judicial arena is incredibly important especially due to the immediate effect that the 

decisions have on the working environment and society.
7
 While cases arising in this court 

are typically that of an individual, collective agreements and bargains are upheld as well. 

By addressing an issue that arose with one individual, but also applies to the rest of the 

group that collectively bargained, the court‟s decision then applies to all who the issue 

would affect.  

While the conseil de prud'hommes is a more appropriate forum in which problems 

arising in or about the workplace can be discussed, there are still decisions that meet 

contention which in turn spur more societal action. In the case of Les Employés Lyonnais 

(1912) a strike took place protesting the dismissal of a colleague (10 MD C 48). The 

strikers were then replaced with other workers. The strikers took the case to court and 

were given their jobs back but at a lower pay. Another strike then ensued due to the issue 

of lower pay. The workers were barely able to survive with the wage they were being 

paid, yet the conseil did not side in favor of the workers. This decision affecting 

minimum wage sparked the occurrence of more strikes in a variety of industries in the 

area. Organization of strikes was lead by the major labor unions of the area, mainly the 

local branches of the CGT and the CGTU. These organizations of movements can also be 

                                                 
7
 Haupt establishes that “there are real effects from jurisdiction on society.” (Haupt 1987: 84, translated 

from original: “(e)lle introduit la construction juridique de la realite et les effects de la jurisdiction sur la vie 

sociale dans celle-ci.”) This recognized relationship allows for a connection to be made between the courts 

and society, which supports  my arguments.  
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identified as the formation of a part of civil society as a result of a judicial decision. The 

workers were not receiving the necessary action from the government which then spurred 

civil activism. 

One year later, in 1913, in the case of Les Garçons de Café the conseil 

reconsidered their previous opinion (12 MD C 47). The case concerned an irreconcilable 

difference in opinions of appropriate wage for the work being done, and the workers 

brought the issue before the conseil claiming that they could not represent themselves 

properly due to a lack of force. The conseil took into consideration economic as well as 

societal, conditions for each profession in their determination of acceptable pay (Haupt 

1987: 87). While the solutions presented by the conseil only applied to the area of and 

surrounding Lyons, the cases sparked discussion in courts across the country. While the 

Cour de Cassation did not form a judgment on this case, the lack of discussion 

demonstrates the acceptance of the conseil‟s decision regarding the matter of wage.  

 

6.2 QUICK RESPONSE TO WORKER‟S HEALTH CONCERNS 

 

In the 1970‟s an issue concerning safety and health of workers arose. This case 

sparked public discourse due to health concerns as well as legislation later on. After 

World War II, the rebuilding of Paris occurred in full force, and as such the fastest and 

easiest methods were used. At l‟Université Paris VI, in the 1970‟s, scientists discovered 

asbestos in their building. By chance during a renovation, they stumbled upon the fact 

that the building was insulated using a particular technique (flocage) which was a cheap 

yet especially hazardous method making one susceptible to the asbestos dust. The 

scientists‟ labor union filed a grievance of unsafe working conditions. Reverberations 
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from the case were felt all over the country; this case was the start of a movement 

demanding not only safe working conditions but also general public safety in other 

situations as well.  

 The CGT and the CGTU worked collectively to bring awareness to all their 

branches which resulted in protests and more court cases concerning safety at the 

workplace. The CGT refused to simply negotiate terms with individual employers, and 

rather demanded a norm to be established instead, and more specifically, a law to be put 

in place. In response, the Cour de Cassation published a notice regarding health concerns 

in their yearly publication.
8
 The Cour de Cassation was adamant about securing workers‟ 

rights, which aided the labor unions greatly in their fight for legislation. The legislative 

branch, in response, worked fairly quickly, forbidding the use of asbestos.
9
 

Unfortunately, the movement abruptly paused for a few years after the legislation was 

made effective and other health and safety concerns were put aside.  

  The collective force of the labor unions, alongside the court‟s willingness to be 

used as an initial forum of discussion concerning the issue at hand not only was seen in 

public discourse, but also in the rapid response of the government. The speed of response 

in this case is unusually rare. Normally issues concerning the workplace take a much 

longer period of time to become widely spread and effective. One of the factors that 

                                                 
8
 This publication was considered “a victory by labor unions because of the recognition that was given to 

them by the courts.”(Cadres-plus.net 2008: np,. Translated from original: “Ce processus de pénalisation du 

droit du travail se solde par un certain nombre de jurisprudences de la Cour de cassation, considérées 

comme des arrêts fondateurs et comme de grandes victoires pour les organisations syndicales.”) Labor 

unions recognized the importance of the court‟s recognition, which demonstrates the understood dependant 

relationship of labor unions on the court system in order for change to take place. 
9 “There was a rapid response at the end of the 1970‟s with resulted in the forbidding of the use of asbestos 

and the technique known as flocage.” (Cadres-plus.net 2008: np, Translation from original“Le premier 

résultat est d.ailleurs très rapide : dès la fin des années 1970, le flocage à l.amiante est interdit.”)This rapid 

response is unusual and therefore highlights the collective power of the courts and labor unions working 

together. 
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helped this case turn so quickly was because of the issue of general public safety also 

addressed as a concern. Given that there was a united concern not only for workers‟ 

safety, but also the general public‟s safety, there was a greater than normal rallying for 

change. In this case, the boundary between civil society and the general society is 

lessened due to the great rallying response in both areas. The issue concerned both 

general society and members of civil society. Therefore the government response affected 

both civil society as well as the general society as both areas of the larger society sought 

relief. As mentioned earlier, normally civil society serves as the mediator between the 

government and the needs of society in general. The unusual nature of this case caused 

the needs of civil society and the general society not only to be the same but as well as 

needed the government reparations to be immediate.  

6.3 SUMMARY OF FRENCH COURT CASES 

 Similarly to the impact the United States Supreme Court had on civil society, the 

French courts aided in the establishment of the institution of civil society as a conduit for 

change. In the case of Les Employés Lyonnais, the court helped to establish the collective 

unity necessary among members of labor unions in order for an effective civil society. 

This case developed the ability of civil society institutions to work in a collective fashion 

in order to produce necessary change for its members. In the case concerning l‟Université 

Paris VI, civil society served as a intermediary between the needs of society and 

government legislation. Civil society in this case organized societal concerns, and at the 

same time was a vehicle for their advancement. 
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CONCLUSION 

 

 While the French and American judicial systems are quite different due to a 

variety of reasons, we can clearly see that the effects the judicial systems have on society, 

both civil and general, are similar. Through the case study analysis, one can see that both 

the French and American judicial systems have an interdependent relationship with civil 

society in which members of labor unions functioning as a proxy for civil society serve as 

a reason for change and serves as a vehicle for change as well. Civil society, as Persell 

(1997) explains, aids in establishing a closer link between societal needs and the 

government and its legislation. The case concerning l‟Université Paris VI, demonstrates 

the rapid governmental response which was prompted by the organization of labor unions 

in as well as a large societal response. 

 I distinguish civil society from society in general in order to avoid 

overgeneralization; however I demonstrate in the cases regarding asbestos at l‟Université 

Paris VI, as well as Shore Line Railroad Co. v. United Transportation Union, the 

connection that is formed between civil society and general society. Upon assessment of 

the cases presented, one can see that judicial decisions significantly influence labor 

unions. Due to my use of labor unions as a proxy for civil society itself, I establish how 

civil society is affected by judicial systems. I then assert the dependant nature of civil 

society on the government not only to serve as a forum for discussion, but governmental 

institutions aid in organizing civil society, as seen in Shore Line Railroad Co. v. United 

Transportation Union. 

In NLRB v. Jones & Laughlin Steel Corp. the Supreme Court helped to encourage 

collective bargaining through labor unions thus encouraging better social solidarity. This 
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demonstrated the original necessity for the courts to aid the labor unions in the United 

States. This case secured the establishment of civil society institutions without fear of 

penalization from the government. In Shore Line Railroad Co. v. United Transportation 

Union, the Supreme Court helped to ensure that labor unions and employers work 

together, promoting collective bargaining as opposed to more disruptive measures, such 

as strikes. By doing so the court decision not only organized the labor unions‟ methods, 

but also alleviated possible repercussions. In the case of Les Employés Lyonnais it was 

the lack of recognition by the Cour de Cassation that promoted the efforts of the labor 

unions. Due to the fact that the Cour de Cassastion did not bring issue as to the 

jurisdiction and application of laws in the case, the Cour essentially accepted the handling 

of the case by the conseil de prud'hommes, which similar to the case of NLRB v. Jones & 

Laughlin Steel Corp., helped to ensure to utilization of civil society. The conseil ensured 

that rights fought and won in a court case for an individual, if applicable to the entirety of 

the labor union, would be applied to those members. In the case regarding asbestos at 

l‟Université Paris VI, all government departments responded exceptionally quickly; 

however large societal concerns regarding the issue prompted this response. This case 

demonstrated the force which organizers of civil society possessed to initiate immediate 

change through provocation of the general society‟s concern. 

 In the analysis of the cases, I made correlations between the force of the labor 

unions and the response that ensued in the court and after. In some of the cases such as 

NLRB v. Jones & Laughlin Steel Corp. the Supreme Court‟s encouragement of collective 

bargaining demonstrated the court‟s understanding of the need for social solidarity in 

civil society. Civil society is recognized as important to the government in order for 
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continuous improvement in the system of government to occur (Persell 1997). The courts 

in both countries served to encourage the formation of civil society in various ways. 

However, we also established the reciprocal relationship of both civil society and the 

government. Civil society institutions are dependent on the government to serve as a 

forum for organizing civil society, while the government relies on civil society to serve as 

the initiate for change.  

 This study may only serve as a preliminary examination of the relationship 

between civil society and the government, as well as the comparative conclusions which 

were determined by the results. My study was limited, notably because only four cases 

were studied, and those cases only concerned labor unions. Labor unions are not civil 

society in its entirety, but rather in this study representative of civil society. Future 

studies may benefit from examining other aspects of civil society which may be affected 

by the judicial system, as well as looking at a greater number of cases in order to 

determine whether this relationship can be seen in cases across the board. These future 

studies could then be used to assess my findings, such as the proposed relationship 

between civil society and the government. 

 Regardless of what other studies may find after further investigation, my study 

establishes connection between the government and civil society. Civil society 

institutions serve as a conduit for change between both the government and society in 

general. Judicial systems open a forum for civil societies to organize and advance their 

own as well as larger social concerns. Society in general is able to utilize organized civil 

society institutions as an arena for initiating change of government policy to reflect 

changes in society.  
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