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The Undergraduate Law Journal of Florida Atlantic 
University (FAU ULJ) is the university's premier 
publication of legal scholarship. As an academic 
research journal, the articles within the FAU ULJ are 
prepared using a stringent combination model, utilizing 
both peer & faculty review protocols. Alongside FAU's 
distinguished faculty of legal scholars, students are 
exposed to legal research, writing, and discourse. 
Inscribed in the FAU ULJ's logo is the Latin aphorism, 
"IPSA SCIENTIA POTESTAS EST", translating to 
"Knowledge is Power", a testament to the FAU ULJ's 
mission of promoting the community of legal academia 
to students and scholars alike. The Undergraduate Law 
Journal of Florida Atlantic University is also published 
online by FAU Digital Library at 
http://journals.fcla.edu/FAUUndergraduateLawJournal. 
For submission guidelines and membership information, 
please email ULJ@fau.edu. 
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but grant the journal the right of first publication with 
the work simultaneously licensed under a Creative 
Commons Attribution License that allows others to share 
the work with an acknowledgement of the work’s 
authorship and initial publication in this journal. Authors 
are able to enter into separate, additional contracts for 
their personal article, as well as offer it for publication in 
an institutional repository or publish it in a book, etc., 
provided the article includes an acknowledgement of its 
initial publication in this journal. 
 
 

LETTER FROM THE EDITOR-IN-CHIEF 
 
 
Dear Reader,  
 
This year was filled with great achievements and 
uncomfortable challenges, so I am delighted to be able to 
showcase this edition of the Undergraduate Law Journal 
at Florida Atlantic University this spring. Just like the 
preceding editions, this one is made up of authenticity 
and academic creativity, comradery, professionalism, 
and passion of the faculty and the officer team, which 
have all made my tenure serving as editor-in-chief an 
honor.  
 
Of course, the adaptability of Florida Atlantic 
University’s young authors, researchers, and future legal 
professionals makes each edition revolutionizing and 
inspiring. As the legal world changes, each edition 
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memorializes the momentous achievements of such 
scholarship. 
 
To many, the collective change of events over the past 
couple of years has been challenging to say the least. 
Trailing off the lingering impact of the Coronavirus 
pandemic, the world has been a stage for many 
significant legal events and transient political shifts. This 
year’s unique edition demonstrates such changes, 
through a scholastic analysis of legal and societal 
challenges, changes in ethical norms, and through the 
presentation of political science’s hottest topics. This 
exciting edition is a mainstay for inquisition, critical 
analysis, and comparative philosophy.  
 
This edition includes discussions of humanitarian and 
civil policy, governmental regulation, and some of the 
most perplexing narratives ravaging the undergraduate 
community. With your readership and support, the 
incredible instruction and guidance of our faculty, and 
the dedication of our officer team, I am enthusiastic 
about the continued advancement and cultivation of legal 
academia in future editions of the Undergraduate Law 
Journal of Florida Atlantic University. 
 
Sincerely,  
 
Zachary Gorlach  
Editor-in-Chief 
Undergraduate Law Journal  
Florida Atlantic University  
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THE NEED FOR  
UNIVERSAL BACKGROUND CHECKS  

 
ASNA NAYANI 

 

 
Abstract 

With a continuous rise in gun violence, particularly after 
the establishment of individual gun rights, and in order 
to facilitate public safety, the system needs universal 
laws that limit citizen’s access to guns by those who 
represent a threat to public safety. In order to avoid 
violent events from mass shootings to domestic violence 
issues that use guns as their primary tools, we need to 
reconsider our current laws and Constitutional 
interpretations.  The proposed solution to this is The 
Bipartisan Background Checks Act of 2021 which has 
already been passed in the House of Representatives. It 
is likely to be the first step in reducing gun violence 
across the nation. 
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The Second Amendment of the United States 
Constitution states, “A well regulated Militia, being 
necessary to the security of a free State, the right of the 
people to keep and bear Arms, shall not be infringed.”1 
The Amendment grants citizens the right to access guns 
for a variety of reasons. However, in recent years, the 
access to guns has become far too unrestricted and has 
led to the public being put in danger. The automatic right 
to guns should be reconsidered and have certain checks 
put on it including universal background checks.  
 
Written by James Madison as part of the Bill of Rights, 
the Second Amendment was created to grant citizens the 
right to access weaponry. During the time of its writing, 
the Framers intended for the Amendment to allow 
citizens to be able to defend themselves against a 
potentially tyrannical government. After the failure of 
the Articles of Confederation, the current U.S. 
government was created by the Constitution which 
formed a central government with far more power. At 
the debates of the Constitutional Convention, it was 
feared, particularly by the Anti-Federalists, that this 
power would be mishandled and could lead to tyranny. 
This was also exacerbated by the way the Constitution 
centralized military power to the federal government. To 
combat this, citizens were guaranteed the right to bear 

                                                       
1 United States of America 1789 (rev. 1992) Constitution, 
https://www.constituteproject.org/constitution/United_States_of_A
merica_1992, (last visited Mar 13, 2022). 
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arms and gather in militias to fight against the federal 
government if such scenario occurred.2 
  
A letter Thomas Jefferson wrote to J. Cartwright in 1824 
said, “The constitutions of most of our States assert that 
all power is inherent in the people; that… it is their right 
and duty to be at all times armed.” He expanded upon 
this by stating, “A free state relies on its people to 
defend it when necessary and at all times to keep it 
free.”3 From the Jeffersonian perspective the main 
purpose of the right to bear arms is to protect citizens 
from an oppressive government, rather than their 
personal right.   
 
The collective rights theory asserts the argument that the 
second amendment protects militias and a state’s right to 
protect themselves from the government.4 This 
interpretation of the amendment holds that rather than 
individual rights, it aims to protect larger state defense 
instead. The brief wording of the Amendment leaves its 
meaning a bit questionable, but the specific reference to 
a militia implies the use of collective gun rights within a 
regulated system.  
                                                       
2 Second Amendment, Encyclopedia Britannica, 
https://www.britannica.com/topic/Second-Amendment, (last visited 
Mar 13, 2022). 
3 Thomas Jefferson, Jeffersonian Perspective, Guns & the 2nd 
Amendment, (1824), 
http://eyler.freeservers.com/JeffPers/jefpco29.htm,, (last visited Mar 
24, 2022). 
4 Second Amendment, Legal Information Institute, 
https://www.law.cornell.edu/wex/second_amendment ,(last visited 
Mar 13, 2022). 
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In 1939, the purpose of the second amendment was 
upheld as such. In United States v. Miller, the Supreme 
Court ruled that the right to bear arms extended to 
serving in the state militia, not beyond that.5 This meant 
that while citizens could own guns, the right was only 
protected if they were used to aid state militias. This case 
established that the purpose of the Second Amendment 
was to protect and arm militias, not an individual’s right 
to arms.  
 
However, this ruling was changed in a 2008 case, 
District of Columbia v. Heller. In this case, the Supreme 
Court ruled that the right to firearms did not solely exist 
for the purpose of serving in militias but included the 
right to exercise a lawful defense of home and family. 
The court did note that these rights were not unchecked, 
rather the federal government has the right to regulate 
their use. Felons, domestic abusers, or the mentally ill 
were still banned from owning arms.6 This landmark 
case was the first time that the Supreme Court clearly 
ruled that the Second Amendment did indeed protect the 
rights of individuals to own and carry guns.  
 
Only within the last two decades have the individual 
rights to guns been established in the U.S. Since the 

                                                       
5 United States v. Miller, 307 U.S. 174 (1939), Justia Law, 
https://supreme.justia.com/cases/federal/us/307/174/, (last visited 
Mar 13, 2022). 
6 District of Columbia v. Heller, 554 U.S. 570 (2008), Justia Law, 
https://supreme.justia.com/cases/federal/us/554/570/, (last visited 
Mar 13, 2022). 
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ruling, there has been a 17% rise in gun violence 
throughout the nation, but particularly in states with 
relaxed gun laws.7 With a shift in constitutional 
interpretation, a need to reconsider our current laws is 
crucial, especially when they can prevent rising gun 
violence.  
 
Despite these limitations on who can own guns, 
universal background checks are not a federal law.8 This 
is particularly dangerous when private parties are selling 
guns to individuals who have previously shown violent 
tendencies or have their mental health in question. 
Currently, federal law only requires background checks 
to be done by licensed firearm dealers. This is done 
under the Brady Handgun Violence Prevention Act 
which uses the National Instant Criminal Background 
Check System (NICS) which has a registry of people 
who are banned from owning guns. While this system is 
useful, it is limited because it does not check private 

                                                       
7 U.S. Gun Death Rate Jumps 17 Percent Since 2008 Supreme Court 
District of Columbia v. Heller Decision Affirming Right to Own a 
Handgun for Self-Defense,  Violence Policy Center (2018), 
https://vpc.org/press/u-s-gun-death-rate-jumps-17-percent-since-
2008-supreme-court-district-of-columbia-v-heller-decision-
affirming-right-to-own-a-handgun-for-self-defense/,  (last visited 
Mar 13, 2022). 
8 The Educational Fund to Stop Gun Violence, Universal 
Background Checks, The Educational Fund to Stop Gun Violence 
(2020), https://efsgv.org/learn/policies/universal-background-
checks/,  (last visited Mar 24, 2022). 
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sales in all states which might lead to firearms being sold 
to unfit individuals.9  
 
This has become especially dangerous because guns are 
available for online purchase, oftentimes outside of 
federally licensed arms dealers. There have been several 
cases where violent offenders have been given the 
opportunity to buy guns through online shops and 
misuse them. According to a study done by the Center 
for Gun Policy and Research, 96.1% of offenders who 
were prohibited from owning firearms acquired them 
through methods that did not require background 
checks.10 By so easily allowing access to lethal 
weaponry, we place society at a greater risk for gun 
violence which statistics show has been on the rise over 
the past decade. According to Pew Research, there has 
been a 43% increase in the number of gun related deaths 
over the past decade.11 These trends show the need for 
there to be greater restrictions placed on gun sales 
starting with universal background checks.  

                                                       
9 Brady Law, Bureau of Alcohol, Tobacco, Firearms and Explosives 
, https://www.atf.gov/rules-and-regulations/brady-law,  (last visited 
Mar 13, 2022). 
10 Katherine A Vittes, Jon S Vernick &  Daniel W Webster, Legal 
status and source of offenders’ firearms in states with the least 
stringent criteria for gun ownership, 19 Injury Prevention 26–31 
(2012), 
https://injuryprevention.bmj.com/content/injuryprev/19/1/26.full.pdf
, (last visited March 31, 2022). 
11 John Gramlich, What the data says about gun deaths in the U.S., 
Pew Research Center, February 3, 2022, 
https://www.pewresearch.org/fact-tank/2022/02/03/what-the-data-
says-about-gun-deaths-in-the-u-s/,  (last visited Mar 13, 2022). 
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Under the decision of United States v. Cruikshank, states 
have the right to regulate firearms, the Second 
Amendment is only meant “to restrict the powers of the 
national government.”12 To that end, according to the 
Giffords Law Center article, 21 states have extended 
their gun laws beyond current federal regulation. 
Fourteen of these states typically require universal 
background checks on all gun purchases at the location 
of their sale. Others require purchasers to have a permit 
which includes a background check.13 These laws help 
keep firearms out of the hands that could use them in 
ways that are dangerous to the health and safety of U.S. 
citizens.  
 
However, the rates of gun violence continue to soar even 
in states who have enacted stricter gun laws, such as 
Illinois. A majority of guns used in crimes are accessed 
through states that have more lenient gun laws, at 60%. 
They are bought in neighboring states, primarily Indiana, 
which does not have any requirements for permits, 
federal or state registration, and no background checks. 
When administrators are not taking action against gun 
violence within their own states, they cause a surge in 

                                                       
12 United States v. Cruikshank, 92 U.S. 542 (1875), Justia Law, 
https://supreme.justia.com/cases/federal/us/92/542/,  (last visited 
Mar 13, 2022). 
13 Universal Background Checks, Giffords Law Center (2020), 
https://giffords.org/lawcenter/gun-laws/policy-areas/background-
checks/universal-background-checks/, (last visited Mar 13, 2022). 
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violence in states close to them.14 It essentially makes 
Illinois’s gun law ineffective when just crossing state 
borders will give individuals the gun access they lack in 
their own states. To fix these non uniform laws, a federal 
law must be passed to ensure that gun safety is upheld in 
every state in the nation.   
 
It has been shown that more background checks prior to 
purchasing guns has reduced the number of gun related 
death in both cases of homicide and suicide.15 In 
Colorado, HB 1229 was passed in 2013, a policy that 
required all unlicensed firearms sellers to conduct 
background checks on all buyers. The background 
checks are done by the Colorado Bureau of Investigation 
(CBI) and have proven to be effective in gun control. 
Over a period of two years, nearly 30,000 background 
checks were conducted and 393 sales from unlicensed 

                                                       
14 Talib Visram, Gun violence in U.S. territories is sky-high, thanks 
to lax gun laws in key states, Fast Company, March 15, 2022, 
https://www.fastcompany.com/90731181/gun-violence-in-u-s-
territories-is-sky-high-thanks-to-lax-gun-laws-in-key-states,  (last 
visited Mar 24, 2022). 
15 Bisakha Sen, Anantachai Panjamapirom, State background checks 
for gun purchase and firearm deaths: An exploratory study, 55 
Preventive Medicine 346–350 (2012), 
https://www.researchgate.net/profile/Bisakha-
Sen/publication/230591852_State_background_checks_for_gun_pur
chase_and_firearm_deaths_An_exploratory_study/links/5e9fd6c429
9bf13079b1fedc/State-background-checks-for-gun-purchase-and-
firearm-deaths-An-exploratory-study.pdf?origin=publication_detail,  
(last visited March 13, 2022). 
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sellers to unqualified buyers were prevented.16 On a 
national level, this could prevent tens of thousands of 
unfit individuals from acquiring guns. It is likely we 
would also see a decrease of gun violence and major 
shootings that have become far too prevalent within our 
society.  
  
The Bipartisan Background Checks Act of 2021 aims to 
do exactly this and has already been passed in the House 
of Representatives. This Act establishes a new standard 
under which firearms will be bought and transferred. If it 
were to be passed, private dealers would have to first 
have licensed gun dealers do a background check before 
it is sold. This would close the loophole of unauthorized 
individuals using private sellers to gain access to guns.17 

 
With stricter and more effectively enforced gun laws, we 
would likely have safer streets, schools, and overall daily 
lives. While the right to bear arms has been a right of 
every citizen since the founding of the country, a 
bipartisan bill needs to recognize newly developed issues 
and be able to properly combat them so that our laws 
remain relevant.  

                                                       
16 Jon S. Vernick, Ted Alcorn,  Joshua Horwitz, Background 
Checks for all Gun Buyers and Gun Violence Restraining Orders: 
State Efforts to Keep Guns from High-Risk Persons, 45 Journal of 
Law, Medicine, & Ethics 98–102 (2017), 
https://pubmed.ncbi.nlm.nih.gov/28661309/, (last visited March 31, 
2022). 
17 Congress, H.R.8, Bipartisan Background Checks Act of 2021, 
Congress.gov, https://www.congress.gov/bill/117th-congress/house-
bill/8, (last visited March 31, 2022). 



 
 

  17

UNDERGRADUATE LAW JOURNAL SPRING 2022 

The right to bear arms was originally granted to the 
people because of the potential of a tyrannical 
government that would need to be overturned. However, 
in modern times, the U.S. stands as one of the longest 
lasting democracies in the world. The likelihood of the 
government becoming tyrannical is no longer as serious 
a threat as it was when the nation initially undertook the 
Constitution. As such, the right to bear arms shifted from 
purposes of the militia to individual protection and self 
defense. This posed the new issue of the misuse of guns 
causing an increase in gun violence. With the rise of a 
new danger to ‘we the people’ which the Framers did not 
foresee, the U.S. needs to adapt our laws to address these 
emerging threats and dangers. By doing so, unnecessary 
violence may be prevented and many innocent lives may 
be saved.  
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HARMLESS HAIR: 

LEGISLATION LIMITING IDENTITY 
 

SHANIA GRANT  
College of Arts and Letters  
Florida Atlantic University 

  

 
Abstract 

 
Currently anti-discrimination laws prohibit 
discrimination based on race, but these laws fail to 
properly encompass hair discrimination that is tied to 
race and religion, and effects women of color greatly. 
Although discrimination against race is prohibited, Title 
VII of the Civil Rights Act18 does not properly define 
what is considered to be discrimination against race, 
leaving ample opportunities for educational institutions 
and workplaces to discriminate based on hair, 
particularly natural hair. The U.S Equal Employment 
Opportunity Commission (EEOC) is an agency that is 
“responsible for enforcing federal laws that make it 
illegal to discriminate against a job applicant or an 
employee because of the person's race, color, religion, or 

                                                       
1 Title VII of the Civil Rights Act, 
https://www.eeoc.gov/statutes/title-vii-civil-rights-act-
1964#:~:text=%20Title%20VII%20of%20the%20Civil%20Rights%
20Act,It%20shall%20be%20an%20unlawful%20employment...%20
More%20, (last visited April 3, 2022). 
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sex.”19  It does not protect against properties of a 
person’s appearance that can be changed, leaving room 
for the legal discrimination of black natural hair in the 
workplace. Natural Hair and hairstyles need to be 
recognized as a part of someone’s identity and cultural 
characteristics that relate to their race, in order to prevent 
institutions from discriminating against it. Aspects of 
individual identities that are correlated to their race or 
religion should be extensions of the law affording the 
initial anti-discrimination protections, thus protecting 
those attributes under federal laws. If the court continues 
to view these parts of individuals as mutable, people will 
not be provided equal protection under the law, as the 
Civil Rights Act claims to provide.  
 
Natural Hairstyles has an incredible cultural 
significance. Since the beginning of slavery, this cultural 
phenomenon of hair was stripped from Black people to 
disconnect them from their roots, thereby eliminating 
their sense of identity. As natural hair did not fit into the 
Eurocentric ideals of their captors black women were 
subjected to additional insults to their personhood, 
“When the slave trade started in the 15th century, 
Africans were captured, were forced to slavery and had 
their hair shaved. Shaving African hair was seen as a 
way to humiliate them since they valued their hair 

                                                       
2 Overview, U.S. Equal Employment Opportunity Commission, 
https://www.eeoc.gov/overview#:~:text=The%20U.S.%20Equal%2
0Employment%20Opportunity,national%20origin%2C%20age%20(
40%20or, (last visited Feb 17, 2022). 
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tremendously.”20 As enslaved women dealt with the 
inhumane conditions of slavery, their hair no longer 
became a priority and a sense of pride as it was before 
their capture, erasing centuries of their cultural identity, 
and further dehumanizing them. This began the 
stigmatization of black natural hair in the western 
world.  
 
Due to the harsh conditions of enslavement, black 
women did not have the chance to properly take care of 
their hair and it was seen as unruly and unkempt by their 
slave masters in its natural state, black women began to 
use headwraps to protect their hair and scalps as well as 
keep it hidden, and it eventually became a sign of lower 
status. “While the cloth protected their hair from lice and 
perspiration as they worked under the blazing sun, it was 
also used to designate their inferior status.”21Anything 
associated with black hair would therefore become 
inferior, marking centuries to come of policing black 
hair, therefore stripping black people of the culture that 
once was marked by their hair and played a significant 
role in their appearance.  
 

 
 

                                                       
3 Rebecca Joachim,  Natural Hair - The History Before The 
Movement, kika curls.com, (2017), 
https://www.kikacurls.com/blogs/kikas-blog/natural-hair-the-
history-before-the-movement, (last visited Feb 17, 2022). 
4 Khanya Mtshali, The radical history of the headwrap, Timeline, 
(2018), https://timeline.com/headwraps-were-born-out-of-slavery-
before-being-reclaimed-207e2c65703b, (last visited Feb 17, 2022). 
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About halfway through the 18th Century, Louisiana went 
from a French colony to a Spanish one.22 This change in 
the government of the colony, greatly impacted the lives 
of slaves in Louisiana, eventually leading to the situation 
where Spanish laws were used and this made significant 
changes in the lives of the people. “ In particular, 
Spanish slave law recognized coartación, the right of 
self-purchase, and although most enslaved people had 
no chance of capitalizing on this privilege, a significant 
number did.”23 This sudden difference created a new 
social class, thereby obstructing the social order of 
previously enslaved people, allowing them to buy back 
their freedom and build wealth. This also enabled them 
to now have the ability to adorn their hair in any manner 
they would like, as well as not being restricted to 
covering their hair, which was completely contrary to 
their previous obligation when they were enslaved. The 
rise in social status of these previously enslaved people 
lead to the popularity of hair jewels, and other 
adornments that began to signify freedom. According to 
Essence magazine, “accents that made them stand out 
from white women…During this period, it is believed 
that white men found themselves increasingly attracted 
to the exotic looks of women of color, which enraged 

                                                       
5 Important Dates in History, Louisiana.gov, 
https://www.louisiana.gov/about-louisiana/important-dates-in-
history/, (last visited Feb 17, 2022). 
6 John Rodrigue, Slavery in Spanish Colonial Louisiana 64 Parishes 
(2014), https://64parishes.org/entry/slavery-in-spanish-colonial-
louisiana, (last visited Apr 4, 2022). 
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white women.”24 As natural hair was typically covered 
up, this drastic change brought attention to the natural 
black hair and placed natural hair in a spotlight it was 
never in before. Due to fears concerning the attention 
that natural hair was getting, the Tignon Laws were 
created by Governor Esteban Rodriguez Miro of 
Louisiana. The Tignon Laws stated that “. . . women of 
color must cover their hair with a knotted headdress and 
refrain from adorning it with jewels when out in 
public.”25 This was the first official law that created 
policing black women’s hair, and the impact of this law 
was widespread even though the law was eventually 
repealed.  

 
Court Cases involving Hair Discrimination  

Throughout the history of the United States, 
discrimination has not only been seen in regard to how 
people can wear their hair, but there have been laws 
restricting people from covering their hair as well, and 
this lends to religious and ethnic discrimination. The 
First Amendment of the U.S. Constitution was included 
in order to protect the freedom of religion, “Congress 
shall make no law respecting an establishment of 
religion or prohibiting the free exercise thereof; or 
abridging the freedom of speech, or of the press; or the 

                                                       
8 Samantha Callender, The Tignon Laws Set The Precedent For The 
Appropriation and Misconception Around Black Hair, Essence, 
Essence, (2020), https://www.essence.com/hair/tignon-laws-
cultural-appropriation-black-natural-hair/,  (last visited Feb 17, 
2022). 
9 Id. 
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right of the people peaceably to assemble, and to petition 
the Government for a redress of grievances.”26 Although 
the first amendment protects against overall religious 
discrimination, there have been court cases where a 
person’s religious headwear has been the subject of 
discrimination, on the grounds that the head covering 
doesn’t abide by a certain institution’s guidelines.  
 
In the case of the EEOC v. 704 HTL Operating, LLC, 
Safia Abdullah a practicing Muslim woman, claimed 
that she was fired from her housekeeping jobs for failure 
to remove her hijab, a traditional headscarf worn by 
Muslim women. She claims that this action was in 
violation of Title VII of the Civil Rights Act which 
states, “The contractor will not discriminate against any 
employee or applicant for employment because of race, 
color, religion, sex, sexual orientation, gender identity, 
or national origin. “27 The EEOC, attempts to define and 
specify what religious discrimination is by saying, “The 
term “religion” includes all aspects of religious 
observance and practice, as well as belief, unless an 
employer demonstrates that he is unable to reasonably 
accommodate to an employee's or prospective 
employee's religious observance or practice without 
                                                       
10 The 1st Amendment of the U.S. Constitution, National 
Constitution Center, https://constitutioncenter.org/interactive-
constitution/amendment/amendment-i, (last visited Mar 23, 2022). 
11 Executive Order 11246 (2021), Office of Federal Contract 
Compliance Programs, (1965), 
https://www.dol.gov/agencies/ofccp/executive-order-11246/as-
amended#:~:text=The%20contractor%20will%2C%20in%20all,gen
der%20identity%2C%20or%20national%20origin, (last visited Mar 
24, 2022). 
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undue hardship on the conduct of the employer's 
business.”28 This extends the protection of freedom of 
religion by including the concept that practicing religion 
is not the only way in which individuals exercise their 
religion, that religious observance can be defined as 
wearing clothing or accessories in such a way that it is 
connected to their faith and it should be protected. 
Abdullah uses this to argue that the company requiring 
her to remove the Hijab, was in violation of this Act. 
Abdullah interviewed and was hired to work at 704-
ABQ which is one of the hotels of the MCM Elegante 
Hotels Franchise located in New Mexico. Abdullah 
asserts that during her interview she wore her hijab, and 
it is a agreed upon by both parties that nothing was said 
about her hijab, “Young conducted the interview alone, 
and neither she, nor anyone else at 704–ABQ to whom 
Abdullah was introduced on the day of her interview, 
asked her about or otherwise expressed an opinion 
regarding her hijab at the time.”29 The company was 
aware of Abdullah’s faith, and at this time it had not 
caused an issue. The issue began to arise when on March 
15, 2010, Abdullah arrived at work. The following 
events are disputed between the defendant and the 
plaintiff. Abdullah claimed that Young, her 
                                                       
13 Section 12: Religious Discrimination, U.S. Equal Employment 
Opportunity Commission, 
https://www.eeoc.gov/laws/guidance/section-12-religious-
discrimination, (last visited Mar 24, 2022). 
14 Equal Employment Opportunity Commission, Plaintiff, v. 704 
HTL OPERATING, LLC, and Investment Corporation of America 
d/b/a MCM Elegante Hotel, Defendants. (2013), 
https://casetext.com/case/equal-empt-opportunity-commn-v-704-htl-
operating-2,  (last visited Mar 23, 2022). 
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housekeeping supervisor told her to remove her hijab, 
and informed her that unless she removed her hijab, she 
would not be able to work.30  
 
Abdullah states that she was “wearing her hijab tucked 
into a turtleneck sweater when she reported for work and 
was further secured by both the inner bona and straight 
pins.”31 The fact that Abdullah’s hijab was secured, is 
the grounds she used to argue that her hijab was in line 
with the hotels policies. The acceptable methods in 
which hair can be worn according to 704-ABQ is that 
“as long as it is contained and not worn loose.”32, 
Abdullah uses this fact to argue that since  
her hair was tied away in a bona, covered by a hijab it is 
within the confines of the hotel’s policies. It is stated in 
the policies of 704-ABQ, that housekeepers can wear 
bandanas or caps to secure their hair. Despite this policy, 
Slough, Abdullah’s manager, asked her to remove the 
hijab for a more acceptable look, not citing any type of 
safety concerns with Abdullah’s hijab.  
 
The court ruled against Abdullah, stating that 704-ABQ 
was within their right, to ask Abdullah to remove her 
hijab, despite its religious significance. All of Abdullah’s 
motions were denied. She sued on four grounds, and 
they are as follows:  
 

                                                       
15 Id. 
16 Id. 
17 Id. 
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Title VII for (1) failure to accommodate religious 
beliefs and practices (42 U.S.C. §§ 
2000e(j) and 2000e–2(a)); (2) failure to hire 
and/or discharge (42 U.S.C. § 2000e–2(a)); 
(3) retaliatory failure to hire and/or 
discharge (42 U.S.C. § 2000e–3(a)); and, in the 
alternative, (4) constructive discharge (42 U.S.C. 
§ 2000e–2(a)). Under Title VII, it is “an unlawful 
employment practice for an employer ... to 
discharge any individual, or otherwise 
discriminate against any individual with respect 
to [her] compensation, terms, conditions, or 
privileges of employment, because of such 
individual's ... religion.”33 
 

On the motion of failure to accommodate religious 
beliefs the court denied it, citing that the Plaintiff failed 
to provide proper evidence that establishes a Prima Facie 
Case. A Prima Facie Case is defined as follows by the 
Legal Information Institute at Cornell Law School, “A 
prima facie case is the establishment of a legally 
required rebuttable presumption. A prima facie case is a 
cause of action or defense that is sufficiently established 
by a party’s evidence to justify a verdict in his or her 
favor, provided such evidence is not rebutted by the 
other party.”34 This means that the burden is on the 
Plaintiff, in this case, Abdullah, to provide sufficient and 

                                                       
18 Id. 
19 Prima facie, Legal Information Institute (2022), 
https://www.law.cornell.edu/wex/prima_facie#:~:text=A%20prima
%20facie%20case%20is,rebutted%20by%20the%20other%20party. 
(last visited Mar 24, 2022). 
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sound evidence that 704-ABQ failed to accommodate 
religious beliefs and practices. A prima facie case must 
also be built on evidence that is not rebutted by the other 
party. Abdullah’s evidence for this motion is largely 
dependent on evidence that is disputed between the 
parties. Much of Abdullah’s evidence concerned her 
interactions with Slough, her manager, and those 
conversations were not recorded, nor were there notes 
concerning the interactions included in her file. Thereby, 
the defendants argue that since Abdullah cannot 
establish a proper prima facie case, the burden does not 
fall on them to dispute her claim. They claim that she 
cannot support her prima facie case because “the quoted 
testimony reflects Abdullah's “subjective, self-serving” 
memory of the events at issue.”35  
 
The rest of the motions presented by Abdullah were 
denied by the court for similar reasons, citing that 
Abdullah’s personal testimony on the events that 
occurred could be misconstrued and subjective. The 
court recognized that prima facie cases are hard to build 
when in reference to discrimination, due to the typical 
lack of tangible evidence for the case. Highlighting the 
need to reassess anti-discrimination laws, this case also 
exposes the lack of proper legislation surrounding the 
ability of the injured party to make anti-discrimination 
claims based upon the protected areas identified by the 
Civil Rights Act. And because the Act did not deal with 
the issue of addressing the weak position a plaintiff 
would be in when trying to get justice from their 

                                                       
19 Id. 
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employer who has all the power and the resources to 
create evidence or to destroy it, there continues to be 
problems with employer discrimination. Employers have 
had the ability to discriminate against people based upon 
their identities, because the part of the identity that is 
subject to discrimination isn’t usually acknowledged 
publicly, but it is inherent as part of a person’s ethnicity, 
race, or religion.  
 
Similar cases have occurred dealing with employers 
requesting employees to change their hair. Chastity 
Jones, a black woman living in Alabama, “was offered a 
job as a customer service representative at a call center 
in Mobile in 2010.”36 According to an article written by 
Vox, during this interview, Jones wore business attire, in 
line with company policy. But at this interview, Jones 
styled her hair naturally, wearing her locs. Jones later 
sued the company, because, “An HR manager later told 
Jones that dreadlocks violated the company’s grooming 
policy because they “tend to get messy.” She told Jones 
she couldn’t wear her hair that way at work, and when 
Jones refused to cut her locs, the job offer was 
rescinded.”37 Jones filed a racial discrimination lawsuit 
against the company on the grounds that her job offer 
was rescinded due to the racist stereotype that locs are 
messy and unkempt. The court denied her motions, 

                                                       
19 Alexia Fernandez Campbell, A black woman lost a job offer 
because she wouldn’t cut her dreadlocks. Now she wants to go to 
the Supreme Court, Vox (2018), 
https://www.vox.com/2018/4/18/17242788/chastity-jones-
dreadlock-job-discrimination, (last visited Mar 24, 2022). 
20 Id. 
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citing that “racial discrimination must show bias based 
on traits that a person cannot change.”38 
 
The EEOC currently only recognizes racial 
discrimination when something about someone’s identity 
that cannot be changed is the object of the lawsuit. This 
law is not only outdated, but fails to address the issue 
that hairstyles are an extension of race and ethnicity, and 
that many natural hairstyles such as locs, have deep 
cultural ties, making it inseparable from race and 
ethnicity. According to the EEOC, “Discrimination on 
the basis of an immutable characteristic associated with 
race, such as skin color, hair texture, or certain facial 
features violates Title VII.”39 Currently, this immutable 
clause allows employers to continue to discriminate on 
race, based on the grounds that individuals can change 
certain aspects of their identity, therefore it is not 
considered discrimination. As discrimination evolves to 
become more subtle, the EEOC needs to change its 
policies and work on redefining what characteristics are 
considered to be mutable. Hair stereotypes such as the 
one imposed on Jones, are racial stereotypes, as they 
directly correlate to race. The EEOC currently prohibits, 
“. . .discrimination on the basis of an immutable 
characteristic associated with race, such as skin color, 
hair texture.”40 Limiting protection to characteristics that 

                                                       
21 Id. 
22 Facts About Race/Color Discrimination, U.S. Equal Employment 
Opportunity Commission, Eeoc.gov, https://www.eeoc.gov/fact-
sheet/facts-about-racecolor-discrimination, (last visited Mar 24, 
2022). 
23 Id. 
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are not directly race related, but are associated with it, 
still leaves room for discrimination. Including hair 
texture as an immutable characteristic associated with 
race doesn’t go far enough to prevent natural hairstyles 
being subjected to discrimination in the workplace, as 
typically black hairstyles such as box braids, locs and 
cornrows, are seen as mutable characteristics that 
individuals can change, ignoring the deep cultural and 
historical meaning that these hairstyles have to 
individuals.  
 
The CROWN Act, a law first signed in California, 
attempts to address this lack of legislation regarding 
natural hair. The CROWN Act, “which stands for 
“Creating a Respectful and Open World for Natural 
Hair,” is a law that prohibits race-based hair 
discrimination, which is the denial of employment 
and educational opportunities because of hair texture 
or protective hairstyles including braids, locs, twists 
or bantu knots.”41 This act addresses the gaps in 
existing legislation surrounding the protection of 
natural hair and has been passed as a law in 14 states. 
This law has provided protection for black people and 
has recognized hair as a means of discrimination 
against someone’s race. Although this law has offered 
immense protection, it needs to go further to protect 
in all states, since some states have not filed any 
legislation surrounding the protection of natural hair. 
The CROWN Act should be a national law, thus 
                                                       
24 The Official CROWN Act, https://www.thecrownact.com/about, 
(last visited Mar 24, 2022). 
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stopping legal loopholes of companies discriminating 
against people for their natural hair.  
 

Conclusion 

Since the Civil Rights Act was signed into law in 1964, 
employers and other institutions have still been able to 
discriminate against people for what should be 
considered extensions of their identities that are 
protected by the Civil Rights Act. As the Civil Rights 
Act aimed to protect people from being discriminated 
against, included protections based on race and religion, 
it is not yet recognized by our legal systems that certain 
aspects of appearance and expression are extensions of 
an individual race and religion, and thereby should be 
covered under law. Practicing religion is not only limited 
to practices such as attending church, mosque, temple 
etc., but to the outward part of appearances that qualify 
as part of religious practice, such as wearing religious 
clothing articles, such as Hijabs. Aspects of race are not 
only limited to the color of someone’s skin, but also the 
physical features that are attached to the race or ethnicity 
of a person, such as hair. These attributes should be 
protected under civil rights laws, and should not be seen 
as mutable characteristics, because they are a part of 
someone’s identity. Locs and Afros are exclusive to 
those with coily hair textures, which is a feature of 
someone’s race, and a deep part of cultural identity. 
Individuals should not be precluded from being able to 
choose to identify with their race, culture or religion, 
even in the workplace. As our understanding of identify 
and discrimination evolves, the law should adjust also to 
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recognize that discrimination on the basis of expressions 
affiliated with race, religion, sex, ethnicity, etc. must be 
precluded from happening, because it has the same effect 
as any other type of discrimination. Extensions of one’s 
cultural, racial, and religious identities should never be 
considered parts of oneself that can be removed, as they 
are outward expressions of a rich history, and that 
diversity identities are a part of who someone is.  
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Abstract  
 

There is a fine line between the psychology of sending a child 
to a juvenile corrections facility based on punishment versus 
rehabilitation. The importance of guilt, punishment, and 
rehabilitation in the juvenile justice system has long been 
recognized. The essence of this concept, meanwhile, has yet 
to be adequately characterized when shown in a court of law. 
The goal of juvenile correctional facilities is to protect 
citizens and the community from crimes committed by 
juveniles, to hold juveniles accountable for their actions, and 
to provide personalized evaluations to rehabilitate and help 
deter further offending.42 Prior to being sent to a juvenile 
correctional facility, there are many emotions that may be 
present in a legal proceeding. Guilt is likely to have a 
profound role, especially in the adolescent stage of a person’s 
life. Guilt is defined as a negative moral emotion experienced 
after violating a social norm. It causes guilt, which motivates 
the transgressor to make amends. Feeling guilty, according to 
this line of reasoning, permits the transgressor to rectify  

                                                       
1 Child Protection, Cookcountycourt.org (2022), 
https://www.cookcountycourt.org/ABOUT-THE-COURT/Juvenile-
Justice-Child-Protection/Child-Protection, (last visited April 1, 
2022). 
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his/her wrong behavior and rejoin society.43  Juvenile 
correctional facilities are meant to rehabilitate a child, but the 
psychology behind the reasoning of sending a child to court 
can destroy a child’s future. It is based on the adults and their 
decisions to save the child or break them. When a troubled 
youth is sent to court, we rely on the judges and the court to 
make the decision as to whether they believe the child should 
be sent to juvie, but it comes down to whether or not they 
want the child to be punished and reflect upon their misdeeds 
or do they immediately believe what the child needs is rehab. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

                                                       
2 Shoko Watanabe & Sean M. Laurent, Feeling Bad and Doing 
Good, 51 Social Psychology 35-49 (2020), 
https://econtent.hogrefe.com/doi/full/10.1027/1864-9335/a000390, 
(last visited April 1, 2022). 
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Is the Court’s Approach That Uses Incarceration of 
Juvenile Delinquents based upon The Psychology of 

Guilt or Truly as a Rehabilitative Method? 
 

The Psychology of Punishment 

Though most theorists recognize a number of goals 
associated with punishing offenders, including deterring 
criminals from committing crimes, deterring the 
community from committing crimes, rehabilitation, 
treatment, isolation and incapacitation of criminals, and 
retribution, there is a different question about which of 
these or other factors motivate an individual's 
punishment preference. According to a study on 
psychology justice, offenders' punishment judgements 
are controlled by harm-base retributive psychology.44 
Some studies, for instance, evaluate the degree to which 
an individual's mentality on punishment correspond with 
the federal sentencing policies in order to understand 
whether the policies are at odds with the public concept 
of justice. Ginneken and Hayes have researched the 
degree to which a person's punishment judgements 
precisely reflect criminal law propositions incorporated  
 

                                                       
3 John M. Darley & Thane S. Pittman, The psychology of 
compensatory and retributive justice, 7 Personality and Social 
Psychology Review, pgs. 324–336 (2003), 
https://journals.sagepub.com/doi/abs/10.1207/s15327957pspr0704_
05, (last visited April 2, 2022).  
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in state statutes and in the Model Penal Code.45 On most 
occasions, a person's punishment judgment shadows the 
damage generated by the crime. For instance, most 
people and judges believe that an individual who steals 
ten dollars from their neighbor should be punished less 
severely than one who has stolen a hundred and fifty 
thousand dollars from the same neighbor.46 In most 
scenarios, judges focus on the harm caused in 
determining punishment sentencing as indicated in their 
sentencing practices.  
 
Generally, most people are interested in punishing 
offenders for the suffering they cause and imposing a 
punishment for their crimes against society. In society, 
punishment reflects a moral reaction to a wrong. The 
drive to punish offenders on the grounds of the moral 
nature of the offence seems independent of the 
punishment's ability to satisfy other objectives of 
sentencing like deterrence. A disciplinary approach has 
been defined as the "automatic" sentencing technique  

                                                       
4 Esther FJC van Ginneken & David Hayes, ‘Just’ punishment? 
Offenders’ views on the meaning and severity of punishment, 17 
Criminology & Criminal Justice 62-78 (2016), 
https://journals.sagepub.com/doi/full/10.1177/1748895816654204, 
(last visited April 1, 2022). 
5 James McCafferty, Ed., Capital Punishment: The Challenge of 
Crime in a free society, pgs. 181–184 (2017), 
https://www.taylorfrancis.com/chapters/edit/10.4324/978131508180
9-16/capital-punishment-challenge-crime-free-society-james-
mccafferty, (last visited April 2, 2022). 
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using psychological matter.47 When laypersons are asked 
to rank approaches for sentencing, they mainly opt for 
retribution as the most effective method.  
 
As seen in the study, people's reactions towards an 
accident or a crime determine the type of punishment an 
offender needs to undergo, which in most scenarios lead 
to attention to adventitious harm.48 For instance, the 
severity of an accident and the injuries to the victim 
determine the punishment the offender receives. If the 
accident causes death, the more blame and responsibility 
people and judges attribute to the individual who caused 
the accident. One justification for this is human beings 
are determined to make defensive attributions.49 When 
damages occur, people are afraid that the same harm 
may occur to them. To insure that such harm doesn’t 
happen to them, they impose greater punishment on the 
offenders. For instance, in a situation where a parked car 
rolls down a hilly region, the judge may lessen the 
sentence if the vehicle hits a tree and injures no one. On 
the other hand, if the car hits someone, the judge will 
more than likely give a harsher sentence. People may 

                                                       
6 Aaron Rappaport, The institutional design of punishment UC 
Hastings College of the Law (2018), 
https://repository.uchastings.edu/cgi/viewcontent.cgi?article=2689&
context=faculty_scholarship, (last visited Apr 2, 2022).  
7 Michael Shader, Risk factors for delinquency: An overview, 
https://www.ojp.gov/pdffiles1/ojjdp/frd030127.pdf,  (last visited 
Apr 2, 2022).  
8 Matthew Talbert, Moral responsibility, Stanford Encyclopedia of 
Philosophy (2019), https://plato.stanford.edu/entries/moral-
responsibility/, (last visited Apr 2, 2022).  
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apportion blame in this way even if the driver's behavior 
and state of mind were similar on the two occasions. 
Generally, the severity of the crime impacts the court’s 
judgement.  
 

The Psychology of Rehabilitation. 
 

The concept of rehabilitation relies on the presumption 
that some factors cause offensive behavior. This 
viewpoint does not ignore the fact that people make 
choices to break the law, but it affirms that these 
decisions are not an outcome of pure “free will.” An 
offender’s decision to engage in a crime depends on the 
individual’s environment, biological makeup, and 
psychological development.50 People are different and 
are free to express their feelings. Individual differences 
impact how people act and their likelihood to commit 
crimes. Some people have criminogenic risk factors like 
a deficiency in parental love and supervision, 
manifestations of antisocial values, impulsive 
temperaments, and vulnerability to delinquent peers. 
Such individuals are more prone to indulging in criminal 
activities than people without those attributes and  
 
 
 

                                                       
9 Shichun Ling, Rebecca Umbach & Adrian Raine, Biological 
explanations of criminal behavior Psychology, Crime & Law 
(2019), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6640871/, 
(last visited April 2, 2022).  
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experiences.51 
 
The rehabilitation approach is particularly effective in a 
situation where the criminal behavior is caused by 
external factors and was not only an irrational choice but 
was not a free-will choice. If criminal activities 
depended on free-will choices, nothing about a person 
would require adjustment or fixing. In a situation where 
certain factors accelerate crimes, then logically, re-
offending can be minimized if correctional institutions 
can adjust the factors and impact on the behaviors of the 
criminals. For instance, interactions with delinquent 
peers make most youths believe in crime-causing beliefs 
such as “it is cool to use drugs”; thus, diverting teenagers 
to different peer groups and shifting their beliefs to ones 
that do not value criminal activity. This can hinder their 
return to criminal activities. 52 
 
Rehabilitation requires a “medical model.” When a 
person is sick, the cause of their illness is diagnosed and 
later “treated.” An individual’s medical issues are unique 
to them, which also makes their treatment unique. Thus, 

                                                       
10 Matthew Cracknell, Post-release reforms for short prison 
sentences, 65 Probation Journal 302–315 (2018), 
https://journals.sagepub.com/doi/abs/10.1177/0264550518776779?j
ournalCode=prbb, (last visited April 1, 2022).  
11 Interactions between youth and law enforcement l, Literature 
Review OJJDP, (2018), https://ojjdp.ojp.gov/model-programs-
guide/literature-reviews/interactions_between_youth_and_ 
law_enforcement.pdf, (last visited Apr 2, 2022).  
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medical intervention is individualized.53 Patients with 
similar diseases may receive different treatment and their 
stay in the hospital may be for a different duration due to 
differences in age or prior health conditions. 
Correctional rehabilitation centers embrace the same 
approach, where causes of criminal behavior are 
uncovered, and medication is individualized. In other 
words, rehabilitation is also known as “treatment”. 
Correctional and medical treatment are similar in that 
they assume that professionals have the relevant 
knowledge to cure the “clients” illness by incorporating 
individualized treatment. 54 
 
Rehabilitation focuses on assisting offenders and 
society.55 Treatment of offenders is conducted with the 
hope to offer the attitudes and skills to prevent crimes 
and live a productive life. The attempt aims at exposing 
offenders to change. The main idea of the process is to 
ensure that offenders do not get imprisoned again when 
                                                       
12 Simon A. Moss, Eunro Lee, Alan Berman, Daile Rung,  When do 
people value rehabilitation and restorative justice over the 
punishment of offenders?, 14 Victims & Offenders, pgs 32–51 
(2018), 
https://www.researchgate.net/publication/328936933_When_do_Pe
ople_Value_Rehabilitation_and_Restorative_Justice_Over_the_Pun
ishment_of_Offenders, (last visited April 1, 2022).  
13 Treatment of Prisoners, American Bar Association (2010), 
https://www.americanbar.org/groups/criminal_justice/publications/c
riminal_justice_section_archive/crimjust_standards_treatmentprison
ers/, (last visited Apr 2, 2022).  
14 Rehabilitation - what is rehabilitation?, American Law and Legal 
Information, https://law.jrank.org/pages/1933/Rehabilitation-What-
rehabilitation.html, (last visited Apr 2, 2022).  
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set free. It aims to ensure that the criminal's experience 
during their sentencing changes behavior, which helps 
them avoid a second term. 
 

History Juvie and Present Juvie 

The concept of juvenile status within the justice system 
is moderately new. In the United States, the initial 
juvenile court emerged in Illinois in 1899. Before 
integrating juvenile courts, children and youth were 
sentenced and punished the same way as adults. With 
time, it became obvious there was the need for 
understanding child development and opting for more 
sensitive techniques to make changes in the justice 
system.  
 
In 1880 and 1920, during the progressive era, social 
constrains in the United States was affected by the great 
immigration wave and a rise in urbanization.56 As an 
outcome of these changes, thousands of poor children 
were left homeless which increased criminal activities in 
the country. In the beginning, children convicted of a 
crime were jailed as adults. Later, policymakers and 
social activist noticed that children were learning adults’ 
criminal behavior and when they left the prison facilities, 
they continued their life choices with advanced criminal 
activities. The negative experience led to the need to 
separate jails for adult and juvenile criminals. Though 

                                                       
15 Steven Schlossman & Michael Sedlak, The Chicago Area Project 
Revisited*, 29 Crime & Delinquency, pgs. 398-462 (1983), 
https://journals.sagepub.com/doi/10.1177/001112878302900305, 
(last visited April 1, 2022). 
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such changes were made, even now, minors who indulge 
in murder crimes are transferred to adult courts in most 
states. 57 
 
The early juvenile facilities emphasized learning skills 
because of the belief that delinquency was an outcome of 
the social surrounding and was a survival tactic. If young 
offenders mastered some skills, they could make 
significant contributions to society after serving their 
sentence. During the progressive period, the three kinds 
of the juvenile justice theories that appeared in the 
United States were new reformatories, different facilities 
for juvenile women and Houses of Refuge.58 House of 
Refuge components mainly emphasized reeducation of 
young juveniles and integrated indeterminate sentencing, 
apprenticeships, and religious training. The houses were 
grouped in a military approach to promoting discipline 
and regulation, though they were often overcrowded and 
overworked. Later in the 1800s, reformations were made 
where cottages and foster homes were established on 
farms.59  
 

                                                       
16 Malcolm C Young & Jenni Gainsborough, Prosecuting juveniles 
in Adult Court (2000), https://www.prisonpolicy.org/scans 
/sp/juvenile.pdf, (last visited Apr 2, 2022).  
17 Juvenile justice history, Center on Juvenile and Criminal Justice, 
www.cjcj.org/mobile/Education1/Juvenile-Justice-History.html, 
(last visited Apr 2, 2022).  
18 Ashika Sethi, A brief history of foster care in the United States 
CASA of Travis County (2021), https://www.casatravis.org/ 
a_brief_history_of_foster_care_in_the_united_statesn  (last visited 
Apr 2, 2022).  
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In the 1950s and 60s, there was a concern about the 
effectiveness of the juvenile justice system due to 
differences in treatment based upon the policy and 
theoretical preferences of juvenile court judges. Young 
offenders received different sentencing from individual 
judges based upon their personal philosophy, 
temperament, and mood. In the 60s, the Supreme Court 
adjusted some of the legal protections offered to 
juveniles and which led to the introduction of process 
protections like the right to counsel and the requirement 
that formal hearings were needed when the young 
offender had to be transferred to an adult court or was 
sentenced for a long period.60 In the 80s, juvenile crimes 
increased, which brought about the perception that the 
system was too lenient. Some states passed punitive laws 
like mandatory sentences and transfer to adult courts for 
some crimes. In the 90s, the crime rate increased among 
youths which led to overcrowding in prisons. Due to 
this, several states reduced the number of youths in 
correctional centers. In the 21st century, most states are 
striving for reformation in the juvenile justice system.61  
 
Recently there have been lawsuits against Juvenile 
Detention Centers for their treatment of children. A 

                                                       
19 Proposition 21: Juvenile Crime; Initiative Statute,  
https://lao.ca.gov/ballot/2000/21_03_2000.html,  (last visited Apr 2, 
2022).  
20 Giudi Weiss, The Fourth Wave: Juvenile Justice Reforms For The 
Twenty-First Century,  National Institute of Corrections (2022), 
https://nicic.gov/fourth-wave-juvenile-justice-reforms-twenty-first-
century, (last visited Apr 2, 2022).  
 



 
 

  44

UNDERGRADUATE LAW JOURNAL SPRING 2022 

federal judge has given the green light to a class-action 
lawsuit against the Florida Department of Juvenile 
Justice over the use of solitary confinement for kids, 
notably disabled kids. The lawsuit was originally 
brought on behalf of individual children in 2019, but it 
was recently approved as a class action on behalf of 
thousands of juveniles by U.S. District Judge Robert 
Hinkle. 62  When speaking about the class action lawsuit, 
Leonard J. Laurenceau, staff attorney for the Southern 
Poverty Law Center said, “We have compelling 
evidence that state officials have known for years about 
the damaging effects of solitary confinement but have 
refused to address them. We will also prove that the way 
Florida uses solitary confinement constitutes 
discrimination against children with disabilities in 
violation of the Americans with Disabilities Act and the 
Rehabilitation Act.” 63 There are also statistics of how 
solitary confinement in juvenile detention centers have 
disproportionally affected people of color by making 
them have harsher sentences. According to nationwide 
data collected in October 2019, black adolescents are 

                                                       
21 Judge rules Florida lawsuit can have all children in solitary as 
plaintiffs, Florida Justice Institute (2022), 
https://www.floridajusticeinstitute.org/uncategorized/judge-rules-
florida-lawsuit-can-have-all-children-in-solitary-as-
plaintiffs/?utm_source=rss&utm_medium=rss&utm_campaign=jud
ge-rules-florida-lawsuit-can-have-all-children-in-solitary-as-
plaintiffs, (last visited Apr 1, 2022). 
22 Jim Saunders, Florida faces class-action lawsuit over keeping 
minors in solitary confinement , Orlando Weekly (2022), 
https://www.orlandoweekly.com/news/florida-faces-class-action-
lawsuit-over-keeping-minors-in-solitary-confinement-30210095, 
(last visited Apr 2, 2022).  
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more than four times as likely as their white peers to be 
arrested or placed in juvenile facilities. In 2015, the 
imprisonment rate of Black youth was 5 times higher 
than that of white youth, an all-time high. 64 
 
Nonetheless, many laws have been implemented 
advocating for the rights of minors and provisions have 
been put into place to protect them from injustice and 
mistreatment. Juveniles have previously been given 
several legal safeguards. In Miller v. Alabama, the 
Supreme Court ruled that mandatory life sentences 
without the possibility of parole for minors are 
unconstitutional.65 According to Roper v. Simmons,66 
individuals who commit a murder before the age of 18 
are not eligible for the death penalty, while Graham v. 
Florida67 bans life in prison for minors guilty of non-
homicidal acts.68 
 

                                                       
23 Black Disparities in Youth Incarceration, The Sentencing Project 
(2022), https://www.sentencingproject.org/publications/black-
disparities-youth-incarceration/, (last visited Apr 1, 2022). 
24 Miller v. Alabama, No. 10−9646, 63 So. 3d 676, and No. 
10−9647, 2011 Ark. 49, ___ S. W. 3d ___, reversed and remanded, 
https://www.law.cornell.edu/supremecourt/text/10-9646, (last 
visited April 1, 2022). 
25 Roper v. Simmons, 543 U.S. 551 (2005), 112 S. W. 3d 397, 
affirmed, https://www.law.cornell.edu/supct/html/03-633.ZS.html, 
(last visited April 1, 2022). 
26 Graham v. Florida, 560 U.S. 48 (2010), https://supreme.justia. 
com/cases/federal/us/560/48/, (last visited Apr 1, 2022). 
27 Josh Rovner, Juvenile Life Without Parole: An Overview, The 
Sentencing Project (2022), https://www.sentencingproject. 
org/publications/juvenile-life-without-parole/, (last visited Apr 1, 
2022). 
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Judges' and Parents’ Reasoning as to why they send 
Kids to Juvie 

 
The public policy purpose of the juvenile court system is 
that youths are different from adults and their behavior 
can change, so the purpose of sending children to juvie is 
treatment, rehabilitation, and community protection.69 
Restrictions are placed on public access to juveniles as 
there is an assumption that juvenile criminals can be 
treated successfully and prevent incrimination. Sending 
these kids to juvie will give them a sense of remorse and 
will possibly make them want to change their lifestyles 
and behaviors. Some court proceedings are confidential 
to safeguard privacy. The juvenile system observes a 
psychological casework guideline by preparing a 
detailed evaluation of the young criminal and 
formulating a plan to meet their needs. Judges and 
parents concentrate on rehabilitating juveniles rather 
than imposing punishment. The system lacks flexibility 
as the main goal is to treat the young criminals and not 
necessarily punish them. More often than not, they 
dismiss any troubled youth in need of help and either 
send them to rehab or juvie. Intervention with juvenile 
offenders is associated with reducing recidivism, 

                                                       
28 Juvenile injustice: Charging youth as adults is ineffective, biased, 
and harmful, Human Impact Partners (2019), 
https://humanimpact.org/hipprojects/juvenile-injustice-charging-
youth-as-adults-is-ineffective-biased-and-harmful/, (last visited Apr 
2, 2022).  
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especially for high-risk offenders.70 The rehabilitation 
programs are linked to positive outcomes in most 
cases. The purpose of parents and judges sending the 
children to juvie is so that the child learns their lesson.71 
We can understand how juvie is essentially a “jail for 
kids”, but nonetheless, these parents and judges choose 
juvie to get them to understand why their actions have 
consequences.  
 

Pros and Cons of Consequentialism 

Consequentialism is an ethical approach integrated by 
judges to determine whether something is right or not 
depending on the consequences.72 For example, society 
believes that lying is wrong. But according to 
consequentialism theory, if deception helps save another 
person's life, it is right. Consequentialism theory 
undergoes criticism as it is challenging to predict the 
outcome of an action over time. No one knows the future 
with certainty. In some situations, the approach leads to 

                                                       
29 Colleen M. Berryessa, Potential Impact of Research on 
Adolescent Development on Juvenile Judge Decision-making, 69 
Juvenile and Family Court Journal 19-38 (2018), 
https://onlinelibrary.wiley.com/doi/abs/10.1111/jfcj.12114?af=R, 
(last visited Apr 1, 2022). 
30 Sonja Meijer, Rehabilitation as a Positive Obligation, 25 
European Journal of Crime, Criminal Law and Criminal Justice 145-
162 (2017), https://www.academia.edu/31946580/ 
Rehabilitation_as_a_Positive_Obligation, (last visited Apr 1, 2022). 
31 Peter Ellis, Ethical concepts. Consequentialism: pros and cons, 4 
Journal of Kidney Care, pgs. 322-324 (2019), 
https://www.magonlinelibrary.com/doi/abs/10.12968/jokc.2019.4.6.
322, (last visited April 1, 2022). 
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objectionable decisions, even if the consequences are 
arguably good. For instance, in a case where an 
economist suggests that the world economy will be more 
robust, and most people will be wealthier, healthier, and 
happier if 3% of the population is enslaved. Most people 
would never agree to this, though most people will 
benefit from the strategy. As classic consequentialism 
denotes when judging from the outcomes, "the end 
justifies the means." 73 
 
Adopting consequentialism theory in society would have 
harmful consequences in general as it is challenging to 
predict the moral decisions that other people make, 
which would cause high uncertainty regarding human 
behavior. According to Peter Ellis in his article on 
Ethical Concepts, this would cause a collapse in mutual 
trust in the society as most people would be afraid that 
prejudice towards their families or other groups would 
more highly impact moral decisions than in a situation 
where people incorporate general ethical rules on the 
grounds of consequentialism.74  
 

Pros and Cons of Rehabilitation 

The idea of rehabilitation is to prevent offenders from 
going back to prison after they are free. After 
experiencing the prison environment, criminals avoid 

                                                       
32 Question: A note on consequentialism , WhatisAnything (2021), 
https://whatisanything.com/a-note-on-consequentialism/, (last 
visited Apr 2, 2022).  
33 Peter Ellis, Ethical concepts. Consequentialism: pros and cons., 4 
Journal of Kidney Care 322–324 (2019), (last visited April 2, 2022).  
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committing crimes that would end up in jail.75 Some 
believe that prisoners learn new crimes strategies while 
locked up with other convicts. After they are released, 
there is a high possibility of making connections and 
indulging in more deep criminal activities. 76 
 
To offer improved rehabilitative services, most 
institutions offer psychiatrists to help caregivers and the 
juveniles handle young offenders’ mental disorders and 
psychological issues.77 Jails also provide education 
programs such as degree programs and classroom 
settings. These techniques positively affect the prisoners 
and have helped them conquer a background with little 
or a lack of education.78 When such prisoners are 

                                                       
34 Rehabilitative effects of imprisonment, Crime Museum (2021), 
https://www.crimemuseum.org/crime-library/famous-prisons-
incarceration/rehabilitative-effects-of-imprisonment/, (last visited 
April 2, 2022).  
35 Craig Haney, The psychological impact of incarceration: 
Implications for post-prison adjustment ASPE (2001), 
https://aspe.hhs.gov/reports/psychological-impact-incarceration-
implications-post-prison-adjustment-0, (last visited April 2, 2022).  
36 Clair White, Treatment Services in the Juvenile Justice System: 
Examining the Use and Funding of Services by Youth on Probation, 
Sage Journals (2017), https://journals.sagepub.com/doi/full 
/10.1177/1541204017728997, (last visited April 2, 2022).  
37 Adeluiesa Buen, Eunro Lee & Simon A. Moss, Fostering 
Openness to Rehabilitation and Reintegration of Criminals into 
Society in a Fearful World: The Moderating Role of Regulatory 
Focus, 15 Victims & Offenders, pgs. 103-118 (2019), 
https://researchers.cdu.edu.au/en/publications/fostering-openness-
to-rehabilitation-and-reintegration-of-crimina, (last visited April 1, 
2022). 
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released, they have better opportunities of getting jobs 
and of being law-abiding citizens.  
 
The rehabilitation process is challenging. It involves the 
segregation of offenders from the general public. 
Spending more years in prison can make inmates go 
farther into a criminal life while others learn from the 
experience and never commit crimes again.  
 

Do Judges send Kids to Juvie for Rehab or 
Punishment? 

 
Judges can sentence young offenders found delinquent 
by issuing a disposition order. Though sometimes judges 
sentence young criminals with a duration of 
incarceration, the most common methods are probation 
and more lenient options.79 Though some offenders are 
imprisoned, their sentence is not similar to an adult 
criminal defendant. In most cases, juvenile incarceration 
involves placement into foster homes or house arrest. At 
times, judges order the juveniles to stay for a short 
duration in detention facilities, followed by probation.  
 
When a younger offender has committed a severe crime, 
a judge may order a longer imprisonment period in a 
protected detention facility. Such sentences may last for 
months or several years. When young offenders have 
committed certain crimes, they may be sentenced to 

                                                       
38 Barry C. Feld, Punishing Kids in Juvenile and Criminal Courts, 
47 Crime and Justice, pgs. 417-474 (2018), 
https://www.journals.uchicago.edu/doi/abs/10.1086/695399?journal
Code=cj, (last visited April 1, 2022). 
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regular prisons. When the criminal is near the age of 
majority and has committed severe crimes, they receive 
a blended sentence which includes juvenile detention 
initially and later transfers to adult prison. Generally, the 
severity of harm caused by the offender determines 
whether the judges send the kids to juvie for rehab or 
punishment. The content of the victim statements 
impacts judgements about criminal sentencing. The 
emotional harm to victims presented in the statement act 
as a heuristic for theorizing significantly unknowable 
facts. The emotional nature of the victim influences the 
decisions made by the judges and juries as they allow 
their emotions to influence their sentencing decisions.80  
 

Solution 

There should be a federal law implemented that requires 
all judges as well as jury to follow a strict guideline as to 
the reasoning behind the juvenile sentencing. The 
guidelines should require the judges and jury to review 
the case thoroughly and to sentence every child as fairly 
as they can without any prejudice. Juvenile correctional 
facilities should serve as a rehabilitation center rather 
than a place for strictly punishment.  We occasionally 
                                                       
39  Lincoln B. Sloas & Cassandra A. Atkin-Plunk, Perceptions of 
Balanced Justice and Rehabilitation for Drug Offenders, 30 
Criminal Justice Policy Review 990-1009 (2018), 
https://www.researchgate.net/publication/323859836_Perceptions_o
f_Balanced_Justice_and_Rehabilitation_for_Drug_Offenders, (last 
visited April 1, 2022). 
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witness loopholes in the legal system, where judges 
make the decision to try minors as adults. Most 
offenders under the age of 18 ought not be held in a 
correctional facility that seems to be a prison. 
 
Even for adults, prison in such a tough setting is 
extremely destructive to their mental health. Thus, 
detaining minors in this method is simply unacceptable. 
Youth are a vulnerable group, and they are highly 
susceptible to false confessions (together with those who 
are mentally ill). As a result, it is critical that the youth 
are not persecuted severely. It is vital that kids receive 
close guidance and direction throughout this crucial 
stage of teenage growth. Kids with severe mental 
illnesses account for most of the convicts. Community-
based mental health therapy, instead of incarceration, 
will be far more beneficial to this demographic.81 Metal 
bars and enhanced security simply serve to further 
stigmatize the child as a criminal. When a person 
commits a crime at such a young age, it is more likely 
that the crime was motivated by financial constraints and 
education than one of sheer anger. Our justice system 
should focus on helping these kids rather than tossing 
them in prison with the title “criminal” written across 
their forehead.  

                                                       
40 Mohamed A. Arafa, LL.B., LL.M., Attempted Criminal Offences 
in Egyptian Criminal Law 'Study and Analysis on How to Apply the 
General Legal Principles of Therapeutic Jurisprudence (TJ) in 
Criminal Law Particularly to Attempted Criminal Crimes', SSRN 
Electronic Journal (2008), https://ned.academia.edu/Mohamed 
Arafa, (last visited April 1, 2022). 
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Abstract 

Conservatorships are arrangements that were created in 
the 1900s to assist incapacitated individuals.  
Conservatorships are established to aid the conservatee 
who is an individual that has demonstrated that they 
cannot handle their financial or personal matters by 
themselves and need assistance. The conservatee is then 
granted a conservator who will assist them with their 
matters while they are incapacitated. Conservatorships 
can be beneficial for conservatees but also can expose 
the conservatee to abuse and exploitation. In order to 
prevent conservatorship abuse and neglect, new laws 
must be created to prohibit conservatorship abuse. There 
are existing flaws within the conservatorship system that 
need to be fixed in order to protect and benefit the 
conservatee. 
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Introduction 

A conservatorship is an arrangement where an individual 
(called a conservator) is appointed to handle the 
financial and in some cases personal matters of an 
individual (called a conservatee).82 While 
conservatorships can be a great resource for individuals 
with disabilities who need help making decisions, it can 
also expose them to exploitation which can harm the 
conservatee. The Britney Spears conservatorship case 
has shined a light on how crucial it is that we fix the 
issues within the current conservatorship laws in order to 
ensure that the conservatorship is effectively helping the 
conservatee. 
 

Types of Conservatorships 
 

A conservatorship is established when an individual has 
demonstrated that they have a mental or physical 
incapacity. Conservatorships can be a great resource for 
conservatees who are unable to make proper decisions 
by themselves. It can give them assistance with decisions 
and protect their assets and finances.  For example, a 
conservatorship may be put in place in the case of an 
elderly individual who has shown signs of having 
Alzheimer’s and has struggled to handle their personal 
                                                       
1 Conservatorship – seniors selfhelp, Courts.ca.gov. 2022,  
https://www.courts.ca.gov/selfhelp-conservatorship.htm,  [last 
visited  March 11. 2022]. 
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matters effectively by themselves. In a conservatorship, 
a loved one can serve as the conservator to make the 
arrangement more comfortable for the conservatee. 
Conservatorships are unique to the different situations 
that may occur, they aren’t a one size fits all 
arrangement.  
 
There are various types of conservatorships that are 
designed for different situations to best serve the 
conservatee. The fifty states vary in the types of 
conservatorships they have but the two main types of 
conservatorships are Probate and Lanterman-Petris-Short 
(LPS) Conservatorships.83 Under Probate 
conservatorships, there are general and limited 
conservatorships. General conservatorships commonly 
involve an elderly individual or an individual who has 
been impaired from an accident or illness. In a limited 
conservatorship, the individual has more capabilities 
than the individuals in a general conservatorship but 
usually need assistance with their finances so the 
conservator may be involved in certain decisions 
involving the investments and bills of the conservatee. In 
an LPS conservatorship, an individual with mental issues 
is involved. It is common for individuals under this type 
of conservatorship to resist the conservatorship 
arrangement as it is sometimes involuntary. Another 
type of conservatorship is called a full conservatorship. 
This type of conservatorship is an extreme measure 
given in a case where the adult has a severe disability.  

                                                       
2 Id. 
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This type of conservatorship may involve the 
conservatee giving up certain rights like the right to vote, 
have a driver’s license, make purchases, and more.84 Full 
conservatorships are extreme and are used in severe 
cases. The different types of conservatorships display a 
wide range of possibilities with conservatorships. People 
have conservatorships for various reasons and time 
periods which displays the diversity of these 
arrangements. Some people only have conservatorships 
for a few months or years while others in more serious 
cases have the conservatorship for their entire life. 
Because of this, it is imperative that the correct 
conservatorship is appointed for the conservatee. 
 

What are the Problems with Conservatorships? 
 
While conservatorships can be a useful resource for 
incapacitated individuals and their families, issues may 
arise during conservatorships. Conservatorships give the 
conservator in charge of the matters of the conservatee a 
substantial amount of power when handling decisions. 
When given too much power, a conservator has the 
potential to take advantage of the conservatorship which 
can harm the conservatee. The full conservatorship is 
concerning for this reason. The conservatee is stripped of 
the ability to make numerous decisions while the 

                                                       
3 Stern, K., Types of Conservatorships, Wills & Estates for the 
Disabled, The CP Lawyer, https://www.thecplawyer.com/estate-
planning/conservatorships/types/, (last visited March 11, 2022). 
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conservator is given total control.85 The conservatee’s 
power is weakened while the conservator’s power is 
strengthened which can lead to abuse, one of the main 
issues within conservatorships. Some examples of 
conservatorship abuse include neglect or fraud. While 
these examples are commonly found in financial 
conservatorship situations, there are also 
conservatorships that give the conservator power over 
the personal decisions of the conservatee.86 In these 
conservatorships, the conservator is called the 
conservator of the person. Conservators of the person are 
granted the power to handle the healthcare of the 
conservatee.87 An instance of neglect with this type of 
conservatorship could be in a situation where the 
conservator has not given the conservatee their 
medication or is not taking proper care of them. This can 
be especially concerning in an LPS conservatorship 
where the conservatorship is based around the mental 
health of the conservatee. Since many conservators are 
conservators of the estate (conservators who handle the 
financial aspects of a conservator’s life), their access to 
the conservatee’s money gives them the power to use the 
conservatee’s money for their own benefit which is 
dangerous to the conservatee. For instance, if the 
conservator used the conservatee’s money for their own 
personal use rather than for the benefit of the 
conservatee that would diminish the pool of resources 

                                                       
4 Id.  
5  Conservatorship – seniors selfhelp, Courts.ca.gov. 2022,  
https://www.courts.ca.gov/selfhelp-conservatorship.htm,(last visited  
March 11, 2022). 
6 Id. 
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intended for the conservatee and would be considered 
abusive to the conservatee.88  
 
The second issue within conservatorships is the 
difficulty of removing it. Conservatorships can last for a 
while and some end when the conservatee passes away. 
If abuse is present in a conservatorship, it is imperative 
for the conservatee to end their conservatorship, but it 
can be difficult for the conservatee to do so. In order to 
end a conservatorship, the conservatee must first file a 
petition. They would also need to hire an attorney to 
move the process forward and be established as 
competent by a psychologist or psychiatrist. 89  Some 
conservatees are stripped from certain rights and may be 
unaware that they have the right to petition their 
conservatorship to end. With certain rights being 
stripped away, conservatees may not have access to the 
resources necessary to end the conservatorship. If the 
conservator is not in agreement with the conservatee 
about ending the conservatorship, then that can make the 
process difficult for the conservatee.   
 

The Britney Spears Conservatorship Case 

One of the most notable conservatorship cases is that of 
Britney Spears. Britney Spears’ conservatorship has 

                                                       
7 What is Conservatorship Abuse?, Peck Ritchey, LLC, 
https://www.peckbloom.com/articles/what-is-conservatorship-
abuse.html, (last visited  Apr 5, 2022). 
8 Conservatorships:Consequences and Options, HG.org. Legal 
Resources, https://www.hg.org/legal-articles/conservatorships-
consequences-and-options-48132, (last visited  March 11, 2022). 
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brought light to flaws within conservatorships. Britney 
Spears is a famous singer and songwriter who was 
entangled in a conservatorship in the late 2000s. After a 
mental breakdown, Britney was placed on a 5150 hold, a 
hold that allows a “person with a mental illness to be 
involuntarily detained for a 72-hour psychiatric 
hospitalization.” 90 After her breakdown, Britney’s 
father, James Spears petitioned for her to have a 
conservatorship as he was concerned about her ability to 
make decisions by herself due to her mental health crisis. 
Britney entered a probate conservatorship of the person 
and estate after this. 91  

Britney’s conservatorship was voluntary and beneficial 
at first when she was struggling with her mental health. 
However, as the conservatorship went on, she began to 
feel like the conservatorship was abusive and sought to 
make changes to her conservatorship so she could have 
more control over her life. Her conservatorship began to 
be repressive, and she was robbed of many rights. For 
instance, Britney was robbed of reproductive freedom as 
she was not allowed to have children during her 
conservatorship despite her wishes of wanting to grow 

                                                       
9 Involuntary Holds, Family Education and Resource Center, 
https://ferc.org/uploads/docs/resources/5150_5250.pdf, (last visited 
March 11, 2022). 
10 Britney Spears Conservatorship vs LPS Conservatorship, Lps 
Mental Health Conservatorship, 2017, 
https://www.lpsconservatorship.com/updates/britney-spears-
conservatorship-vs-lps-conservatorship, (last visited  March 11, 
2022). 
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her family.92 She was also prohibited from getting 
married during her conservatorship which prevented her 
from taking control of her life.  

Conservators are supposed to take the requests of the 
conservatee into consideration, but Britney’s did not, 
which was a disservice to her. While Britney’s 
conservatorship was voluntary, she gradually wanted 
more control over her life so she could make her own 
decisions. Britney’s goal was to gain independence so 
she could be involved in more business deals as well.93 
For example, when her business manager quit, her father 
found her a new one but never consulted her about it or 
made her aware of the cost of having a new business 
manager.94  In a situation like this, even though James 
Spears had the final say, he could have involved Britney 
by informing her of the situation and showing her his 
thought process on why he chose the new manager. 
Conservators are present to help conservatees make 
decisions for their benefit and part of making those 
decisions is showing the conservatee how they made the 

                                                       
11 Tessa Stuart, Can Britney Spears' Conservators Legally Bar Her 
From Having a Baby? Rolling Stone, 2021, 
https://www.rollingstone.com/music/music-news/britney-spears-
conservators-baby-marriage-rights-1188207/, (last visited  March 
11, 2022). 
12 Bianca Betancourt, Britney Spears's Conservatorship Is Officially 
Terminated, 2021, Harper's BAZAAR, https://www.harpersbazaar. 
com/celebrity/latest/a34113034/why-longtime-britney-spears-fans-
are-demanding-to-freebritney/, (last visited  March 11, 2022). 
13 Id. 
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decision so they conservatee can eventually make their 
own decisions and gain independence. By preventing 
this, the cycle of reliance and control continues.   

What makes Britney Spears’ case unique is the fact that 
she was still performing and making music under her 
conservatorship. While most individuals under a probate 
conservatorship are impaired in some way, Britney was 
still working like most individuals. In a situation like 
this, the conservator should have been preparing the 
conservatee to gain independence rather than hindering 
it. In November of 2021, a judge ruled that the 
conservatorship was not necessary anymore for Britney 
Spears and it was terminated giving Britney the 
opportunity to have full control over her financial and 
personal decisions.95 

Britney Spears’ conservatorship case brings to light an 
important factor of conservatorships. The capabilities of 
the conservatee are one of the biggest factors when 
deciding if a conservatorship is necessary and for how 
long the conservatorship should be in place. In Britney’s 
case, there was a need for the conservatorship in the 
beginning, but she eventually demonstrated her 
capabilities as she continued to make music and perform.  

What are the Possible Solutions? 

                                                       
14 Joe Coscarelli and  Julia Jacobs, Judge Ends Conservatorship 
Overseeing Britney Spears’s Life and Finances New York Times, 
2021, https://www.nytimes.com/2021/11/12/arts/music/britney-
spears-conservatorship-ends.html, [last visited  March 11, 2022]. 
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For conservatorships to be effective, new laws need to 
be created. Measures need to be in place to prevent 
conservatorship abuse and neglect. After the case of 
Britney Spears was shown, individuals have called for 
change. The “Free Britney Movement” displayed the 
flaws in the conservatorship system and has called for 
change as well. It has even inspired politicians to 
introduce a new Act: The Free Britney Act. The Free 
Britney Act has been introduced as a bipartisan act that 
would protect conservatees in order to prevent 
conservatorship abuse. 96 The Act would allow the 
conservatee to have an independent caseworker who 
would monitor them in order to detect and prevent 
abuse. The Act would also give more money to states to 
fund the independent caseworkers.  Under the Act, states 
would be required to give annual reports about the 
present conservatorships which can allow them to further 
monitor the conservatorship and prevent abuse. This Act 
could be a great start for conservatorship reform since it 
would protect conservatorships and give the states more 
insight into the well-being of the conservatee. Having an 
independent caseworker serves as a deterrent for 
conservatorship abuse which would be helpful.  
 
A possible additive to the Act could be a background 
check requirement on the conservator. A background 
check would ensure that the conservator does not have a 

                                                       
15 Judy Kurtz, Lawmakers introduce bipartisan Free Britney Act, 
The Hill, 2021, https://thehill.com/blogs/in-the-know/in-the-
know/563865-lawmakers-introduce-bipartisan-free-britney-act?rl=1, 
(last visited March 11, 2022). 
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conflict of interest and can effectively serve as the 
conservator in the case. This way, any concerns 
surrounding the conservator will be brought to light 
before the conservatorship begins therefore preventing 
abuse. Conservatees also need to be aware of their full 
rights. Britney Spears claimed that she was unaware that 
she could petition for her conservatorship to come to an 
end.97 With these measures in place, conservatorships 
can serve their original purpose to help the conservatee 
since it would prevent abuse. 
 
It is important to note that some conservatorships can be 
planned once an individual acknowledges that their 
health is deteriorating, but most conservatorships are 
unplanned.  Therefore, it is imperative for individuals to 
plan how they would like to handle their affairs if they 
become incapacitated. Appointing someone as a durable 
power of attorney can help prevent this as well. A 
durable power of attorney is an individual who continues 
being the power of attorney after the client becomes  
disabled or incapacitated.98 This way the individual 
would have a trusted person in charge if a 

                                                       
16 Jon Blistein, Britney Spears' Conservatorship: What's Going on 
and What's Next?, Rolling Stone, 2021, 
https://www.rollingstone.com/music/music-news/britney-spears-
conservatorship-timeline-1193156/, (last visited  March 11, 2022). 
17 Selby C. Rains, Pick the Right Power of Attorney Instrument, 
American Bar Association, 2017, https://www.americanbar.org/ 
groups/senior_lawyers/publications/voice_of_experience/2017/marc
h-2017/pick-the-right-power-of-attorney-instrument/, (last visited  
March 11, 2022). 
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conservatorship was needed, and they would have their 
preferences in a legal document to help aid the durable 
power of attorney. Taking preventative measures would 
also aid in the elimination of conservatorship abuse if an 
individual needs one. 
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Abstract  
When an individual sees someone in a mental health 
crisis, they are extremely likely to call the police. 
Meaning, most people going through a mental health 
crisis will encounter police rather than mental health 
professionals. However, it is not common that law 
enforcement who encounter these troubled individuals 
will get them the proper help they need. Those going 
through a mental health crisis require experienced 
individuals that can offer assistance that is an alternative 
to an arrest. While people with mental illness are not 
more likely to commit violent acts, they are more likely 
to be victims of violent crimes, therefore, it is extremely 
likely that they will encounter law enforcement at some 
point. This article will delve into the topic of how mental 
health is handled within the criminal justice system and 
what changes need to take place to create a safer space 
for those to reach out when they need help. 
 
Suppose someone is walking down the street and they 
see a person clearly going through a psychological 
episode resulting in clear and present danger. They are at 
a loss for what to do. Call the police? Call an emergent 
psychological service? There is pressure knowing 
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someone’s future is in their hands depending on the 
outcome and how they choose to proceed. This is exactly 
what happened to Rulennis Muñoz on September 13, 
2020. Muñoz remembers the phone ringing with her 
mother, Miguelina Peña, on the other end of the call. 
Peña told her daughter that her brother, Ricardo 
(diagnosed with paranoid schizophrenia five years 
before this incident), would not take his medication and 
could be heard yelling in the background. Muñoz hung 
up with her mother and called a county crisis 
intervention line to get Ricardo help within an inpatient 
care facility. Peña was in her neighborhood by this point 
with her other daughter, Deborah, a couple of doors 
down. Deborah called 911 to get immediate help for 
Ricardo unaware that Muñoz was calling the non-
emergency line. When Ricardo saw the officer 
approaching from where he was standing inside the 
house, he ran to his bedroom and came back down with 
a hunting knife in his hand. Ricardo ran toward the 
officer while the officer retreats running away from 
Ricardo. After a few steps of Ricardo chasing him, the 
officer turns back with his gun in hand and shoots 
Ricardo multiple times. Minutes later Ricardo is dead. A 
couple of hours after the incident took place, police 
made the bodycam footage public to dissipate any 
rumors about what happened. The county’s district 
attorney has said the shooting was justified and the  
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officer’s name was never made public.99  
 
Mental health issues are not only important for adults 
like Ricardo, but can affect people in many different 
ways. Researchers have shown that at least twenty 
percent of police calls are for mental health crises. On 
top of that, it has been calculated that people with mental 
illness are sixteen times more likely to be killed during a 
police encounter.100 As seen in this case, early 
intervention would have been extremely beneficial to all 
parties involved. Even if Ricardo had not been shot, 
legal action would have taken place through a Baker 
Act, which can include hospitalization for up to sixty 
days of treatment, or being sent to prison. The Baker Act 
allows a loved one or friend to call for services that will 
help those struggling with their mental health. This 
requires the person to be brought into a psychiatric 
facility where they will then be checked to make sure 
they are not a danger to themselves or others. If they do 

                                                       
1 During a Mental Health Crisis, a Family’s Call to 911 Turns 
Tragic , NPR.org, October 29, 2020, 
https://www.npr.org/sections/health- shots/2020/10/29/928239761 
/during-a-mental-health-crisis-a-familys-call-to-911-turns-tragic, 
(last visited March 31, 2022). 
2Abramson, Ashley , Building Mental Health into Emergency 
Responses,  2021,. 
https://www.apa.org/monitor/2021/07/emergency-responses,  (last 
visited March 31, 2022). 
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not pass they will not be released. This all must take 
place within 72 hours of the initial placement of the 
patient in the facility. Through this, doctors will be able 
to determine if further treatment is needed. Even though 
these systems are in place, there is an excessive number 
of mentally ill prisoners being held for longer than they 
should be because they are awaiting a bed in a 
psychiatric hospital. While mentally ill prisoners need a 
place to stay, they pose a risk to not only other inmates 
and themselves, but to the people who work for the 
prison as well. Since these prisoners’ minds work 
differently, often having impaired thinking, and/or a 
lower mental capacity to handle these situations, they 
pose a management risk for everyone involved.101  
 
Two million mentally ill individuals are booked into jails 
each year. Approximately 15 percent of them are men 
and 30 percent are females, all of whom have a serious 
mental health condition.102 “Any mental illness (AMI) is 
defined as a mental, behavioral, or emotional disorder. 
AMI can vary in impact, ranging from no impairment to 

                                                       
3 How Many Individuals with Serious Mental Illness Are in Jails 
and Prisons? 
https://www.treatmentadvocacycenter.org/storage/documents/backg
rounders/how%20many%20individuals%20with%20serious%20me
ntal%20illness%20are%20in%20jails%20and%20prisons%20final.p
df., (last visited March 31, 2022). 
4 Peer Wellness & Recovery Support Group, NAMI Bucks County 
PA: National Alliance on Mental Illness. June 20, 2019. 
https://namibuckspa.org/about-nami-bucks-county/public-
policy/jailing-people-with-mental-illness/, (last visited April 15, 
2022). 
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mild, moderate, and even severe impairment. Serious 
mental illness (SMI) is defined as a mental, behavioral, 
or emotional disorder resulting in serious functional 
impairment, which substantially interferes with or limits 
one or more major life activities.”103 However, this does 
not account for those who have yet to be diagnosed or do 
not realize they are suffering.104 Not to mention, the 
individuals that are not Baker Acted , but are sent 
straight to prison are not getting any kind of mental help 
they need before entering prison. According to the 
Prison Policy Directive over 66 percent of inmates 
reported not getting any mental health care while 
incarcerated and another one in four or more inmates 
report psychological distress.105. “Addressing the mental 
health needs of prisoners can decrease incidents of re-
offending, reduce the number of people who return to 
prison, help divert people with mental disorders away 
from prison into treatment and rehabilitation and 
ultimately reduce the high costs of prisons.”106 

                                                       
5 Mental Illness, National Institute of Mental Health (NIMH), 2020, 
https://www.nimh.nih.gov/health/statistics/mental-
illness#:~:text=Serious%20mental%20illness%20(SMI)%20is, 
or%20more%20major%20life%20activities, (last visited April 4, 
2022). 
6 Id.   
7 Mental Health, Prison Policy Initiative, 2015, Prisonpolicy.org. 
https://www.prisonpolicy.org/research/mental_health/#:~:text=Num
ber%20of%20people%20experiencing%20%22serious,care%20whil
e%20incarcerated%3A%2066%25%20%2B. (last visited March 31, 
2022). 
8 Information Sheet 2005, World Health Organization. 2005, 
https://www.who.int/healthinfo/statistics/whostat2005en1.pdf?ua=1, 
(last visited April 4, 2022). 
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Once the person is put through a psychiatric evaluation, 
if at all, they are then put through a taxing process at the 
police station where they will be searched again, then 
what is commonly known as “booking” will take place. 
This consists of the accused being fingerprinted and 
having a police photograph or “mugshot” taken. The 
accused will meet with a lawyer if they have asked for 
one after being read their Miranda Rights. In addition to 
this, juveniles may be told that if the juvenile court 
waives jurisdiction the statements they make during or 
outside of the interview can be against them, and will be 
tried as an adult. The “booking process” will take no 
more than 48 hours or two days and the person cannot be 
held beyond that time without an initial, first appearance, 
or arraignment before a judge or magistrate.107 For a 
mentally ill individual, emotions are heightened and 
feelings of anger, sadness, and confusion may take over. 
Even after their first appearance is over, it does not mean 
they get to go home or relax. While a lawyer is there to 
defend and help, they may not be familiar with aiding a 
person with mental illness. This can become a challenge 
and cause tension and/or lack of understanding in the 
individual being charged. While a mentally ill person 
can be considered unfit to be tried, this does not happen 
often as the accused either must be unable to assist in 
their defense in a rational manner or cannot fully 
comprehend the proceedings against them. In addition, 
                                                       
9 How Courts Work, 2020. Americanbar.org. 2020. 
https://www.americanbar.org/groups/public_education/resources/la
w_related_education_network/how_courts_work/casediagram/, (last 
visited March 31, 2022). 
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they will be committed until they are found fit to stand 
trial. Either way, they will go through the court system at 
some point.108 If they are found guilty, once in prison 
their mental health in most cases will drastically decline 
further than it was before detainment.109 
 
Crisis intervention training is being instilled in numerous 
states one of them being Miami-Dade County, Florida. 
This training includes psychologists, and other mental 
health professionals, training police officers on how to 
properly assess a situation. After this training ceases 
police are ready to handle disturbances involving 
mentally ill individuals. This prevents premature arrests 
and incarcerations as well as creates a safe space for 
both the officer and the mentally ill to safely deescalate 
the situation. The program in Miami-Dade County 
includes a 40-hour program taught by mental health 
professionals and representatives from the National 
Autism Association. These individuals come together to 
train the officers on how to speak to and interact with 
neurodivergent individuals (people with mental illness). 

                                                       
10 What Happens If I Am Found Incompetent to Stand Trial?,  
Blanchard Law,  2018, https://blanchard.law/incompetent-stand-
trial/#:~:text=In%20order%20to%20be%20found,proceedings%20a
gainst 
%20him%20or%20her.&text=The%20defendant%20is%20unable%
20to,defense%20in%20a%20rational%20manner, (last visited 
March 31, 2022). 
11 Heather Carroll,  Serious Mental Illness Prevalence in Jails and 
Prisons, 2016, Treatment Advocacy Center, 
https://www.treatmentadvocacycenter.org/evidence-and-
research/learn-more-about/3695, (last visited April 4, 2022). 
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These professionals also teach the officers how to 
differentiate between certain mental illnesses such as 
schizophrenia and bipolar disorder. In Miami-Dade 
County, liaison officers frequently meet with local 
clinicians to improve care for these individuals, after 
seeing that they may not be getting the care they need to 
prosper in daily life. So far, 7,600 officers have been 
trained with positive results. Additionally, as the officers 
learned ways to extend empathy to those with mental 
illnesses, there has been a negative correlation between 
unnecessary arrests and shootings.110 
 
Other changes that have been made to aid in the 
transition to more helpful practices have been triaging 
mental health calls during dispatch. In Long Island, New 
York, there has been an initiative for emergency 
dispatch. This initiative gives the dispatchers a choice on 
whether they want to assign a team of “clinical 
professionals” to mental health emergencies or the 
police.111 In February 2021, 911 callers in Austin, Texas, 
can choose to have mental health services provided 
when they call in for an emergency.112 Now they can ask 
for police, firefighters, medical responders, or mental 
health support. However, not all callers realize that they 
need mental health services. Therefore, the people 
fielding these calls must be trained and understand how 

                                                       
12 Ashley Abramson, Building Mental Health into Emergency 
Responses, 2021, https://www.apa.org/monitor/2021/07/emergency-
responses, (last visited April 4, 2022). 
13 Id. 
14 Id. 
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to properly dispatch calls. For example, in the Austin 
Police Department, the operators are trained in mental 
health first aid training. This allows them to recognize 
those that need mental health first aid and recognize 
mental health emergencies. The operators learn useful 
skills such as how to recognize signs of suicidal or 
homicidal ideation, self-harming behavior, mood 
disorders, psychotic disorders, and substance misuse.113 
The knowledge that these operators gain through this 
training is directly related to decreasing the number of 
mentally ill individuals who end up incarcerated or 
institutionalized. This type of early intervention can 
allow those that are struggling to find help that precludes 
their only option being death or prison time. Based on 
the above, knowing that prison time can worsen 
someone’s mental health drastically, this has been 
statically proven to help save such individuals. 
 
Florida, Texas, and New York are not the first states to 
join the bandwagon of delegating calls to mental health 
professionals. Other police departments have assigned 
specific law enforcement officers to mental health calls 
and they regularly involve mental health professionals as 
needed. The Crisis Assistance Helping Out On The 
Streets (CAHOOTS) established in 1989 in Eugene, 
Oregon, is a model that many police departments look to 
for guidance in their own programs. This program is a 
public safety initiative that works through callers 
phoning the department in reference to a mental health 
crisis, and the CAHOOTS non-emergency line sends a 

                                                       
15 Id.  
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medic and a trained mental health care worker. If the 
operator deems it necessary and it involves violent or 
medical emergencies, law enforcement will respond as 
well. It is reported that in 2019, 24,000 CAHOOT calls 
were made, and only 150 of the mobile teams requested 
law enforcement for backup.114  
 
While these initiatives can be formulated to work well in 
their particular settings,  it is most cities and states have 
yet to adopt these programs.115 In these cities, police are 
the first to respond to the calls for help that occur during 
a mental health crisis. However, not many are properly 
trained to handle such instances. As per David Black, 
Ph.D., a clinical psychologist and the president and 
founder of Cordico, a wellness app for high-stress 
professionals including law enforcement officers, “On 
average, over the course of their career, police officers 
encounter 188 critical incidents that overwhelm their 
normal coping skills. Over time, they encounter an 
enormous amounts of stress, pressure, and trauma.”116 

                                                       
16 What Is CAHOOTS, 2020, White Bird Clinic, 
https://whitebirdclinic.org/what-is-cahoots/, (last visited April 4, 
2022). 
17 Ben Adam Climer, and Brenton Gicker, CAHOOTS: A Model for 
Prehospital Mental Health Crisis Intervention,  Psychiatric Times 
38 (01), Jan. 29, 2021,  
https://www.psychiatrictimes.com/view/cahoots-model-prehospital-
mental-health-crisis-intervention, (last visited April 4, 2022). 
18 Ashley Abramson, Building Mental Health into Emergency 
Responses,  2021, https://www.apa.org. 2021. 
https://www.apa.org/monitor/2021/07/emergency-responses, (last 
visited April 4, 2022). 
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This may include serious bodily injuries or sometimes, 
near-death experiences. The internal stressors that come 
along with being a law enforcement officer and a lack of 
knowledge about mental health crises could exacerbate 
an already dangerous situation. 
 
 
Since 2015, a quarter of the people killed by law 
enforcement in the United States had a known mental 
illness.117 As of November 2016, the American Journal 
of Preventive Medicine approximated 20 to 50 percent 
of law enforcement casualties took place around an 
individual with a mental illness.118 Since these officers 
do not know how to properly help in these situations, 
they cannot advocate for mental health treatment which 
leads to a cycle of arrests that could have been prevented 
if an intervention was used prior to an arrest. Officer Fay 
is quoted as saying, “There’d be many times I’d want to 
take someone to a hospital due to mental illness, only to 
have that person released. Then, if they cause trouble in 
the community, I have no choice but to arrest that person 
to solve the problem because I’m responsible for 
community safety.”119 Officers are more confident, 
assured, and calm when they have the proper training 
and know-how to handle the situations they walk into. 
Officer Leifman commented, “We wouldn’t put 
someone in jail who has dementia or cancer because they 
acted out in an inappropriate way. We’d work to get 

                                                       
19 Id. 
20 Id.  
21 Id. 
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them treated, and we should take the same attitude with 
mentally ill people instead of using tax money to jail 
them.”120  
 
It is also important that adolescents and young adults get 
the support they need as well. Many universities have 
adopted health clinics and police departments on campus 
for all the students’ emergent needs. College campuses 
such as The University of Utah, for example, have 
partnered with the Huntsman Mental Health Institute. 
This team is comprised of Mental Health First 
Responders who include master’s-level crisis workers 
guided by a psychologist. These professionals can 
respond to mental health calls during the day and 
evening.121 “Our housing and residential education team 
noticed students can make it through the day because 
they’re preoccupied and have support in place, but when 
they’re back in their residence hall, overwhelming 
feelings of isolation can kick in,” said Rachel Lucynski 
of the Huntsman’s Community Crisis intervention and 
Support Services.122  
 
The University of Colorado Boulder’s Police 
Department has partnered with the counseling center to 
prevent surges and/or hospitalization for students with 
mental illness that could have been avoided. It is not a 
matter of  ‘if’ a crisis will occur, but a matter of ‘when’. 
The fact that a licensed mental health professional is 

                                                       
22 Id. 
23 Id.  
24 Id. 
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there to help a student in need when they can feel 
isolated and alone, can prevent serious injuries and 
death. The student is also more likely to talk to a mental 
health professional about their mental illness, or 
declining mental health, rather than a police officer. In 
the event of an after-hours emergency, the police 
department contacts the clinicians through iPads via a 
secure connection and the team will then work together 
to determine the best plan to help the student.123 The fact 
that the police department is on college campuses and 
partnered with trained mental health professionals 
lowers the risk of a mental health crisis that cannot be 
solved. The partnership allows for the best care for the 
student’s safety as well as those around the student at the 
time of the crisis.  
 
Our country is currently in a mental health crisis. Right 
before COVID-19 took over the world, 19.86 percent of 
adults experienced a mental illness which is the 
equivalent of about fifty million Americans.124 This has 
only worsened throughout the pandemic, as many people 
suffered feelings of isolation and monotony. Students 
being isolated, adults working from home, and both 
groups grieving the loss of loved ones from afar, has 
hindered mental health and still have not returned to 

                                                       
25 Id. 
26 The State of Mental Health in America,  Mental Health America, 
2022,://www.mhanational.org/research-reports/2022-state-mental-
health-america-
report#:~:text=The%202022%20State%20of%20Mental%20 
Health%20in%20America,to%20get%20worse%20leading%20into
%20the%20COVID-19%20pandemic, (last visited April 4, 2022). 
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where life was before the pandemic two years later.125 
However, while it was thought that the suicide rates 
would increase during the pandemic, they have 
decreased. While some do feel more comfortable staying 
home in their own environment, not everyone has a safe 
place that they call “home.” Studies have shown that 
while suicide rates dropped,  anxiety and depression 
rates increased.126 To keep the suicide rates low there 
need to be proper channels for people with depression 
and anxiety to turn to before they feel out of control. 
Law enforcement teaming up with licensed mental 
health professionals can bring those who are suffering 
the help they need while showing those suffering, that 
they have the support of those that protect their 
community. It is not only the mental health professionals 
that can assist in these situations. Sometimes, a friendly 
conversation from a suffering citizen to an empathetic 
police officer, is enough to talk someone through a 
crisis. Even though the mental health professional is on 
the scene to help, so is law enforcement. Saving lives is 
a group effort that over time can decrease the number of 
deaths and increase the number of safe calls that helped 

                                                       
27 Id. 
28 Global Suicide Trends during the COVID-19 Pandemic,  Suicide 
Prevention Resource Center,” 2021, 
https://www.sprc.org/news/global-suicide-trends-during-covid-19-
pandemic, (last visited April 4, 2022). 
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citizens regain a sense of calm and/or recommended 
them help for the future as well.  
 
These partnerships should not only be utilized on college 
campuses but for everyday life as well outside of 
campus. Studies have shown that it helps college 
students and there is no reason it would not work with 
off-campus related incidents with non-students. While 
some may see it as a waste of resources because there 
are not mental health crises every day, it has been proven 
to save lives. Most of the time it would be saving more 
than one life because the person being helped could have 
hurt themselves and those around them as well. Further 
training will not only help law enforcement effectively 
and safely do their jobs but help the citizens within a 
community as well. Mental health crisis training is not 
something to put off for the future because the nation is 
in dire need of it now. The more officers trained; the 
more lives will be saved.  
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Abstract 
 

The sixth mass extinction is on the verge if not already 
begun according to scientists. This is an extinction 
caused solely by human nature. 127 Africa has been home 
to some of the biggest and most iconic animals on the 
planet. For thousands of years these animals have been 
hunted down and killed for a number of reasons such as 
food, sport, tradition, etc. Nonetheless, Africa’s “Big 
Five” are now some of the world’s most vulnerable 
animals to extinction.  Trophy hunting has always been a 
game of sport but now is a controversial topic among 
conservationists. Will hunting and killing an endangered 
animal actually help aid the species in the long run? This 
article will explore the laws set into place to protect 
these animals or lack thereof and the variables that 
contribute to these rulings. 
                                                       
1 Gerardo Ceballos, Paul R. Ehrlich & Peter H. Raven, Vertebrates 
on the brink as indicatprs pf biological annihilation and the sixth 
mass extinction, PNAS, (2020), 
https://www.pnas.org/doi/10.1073/pnas.1922686117 (last visited 
Apr 6, 2022). 
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Introduction 

 
South Africa has 21 national parks and over 500 private 
game reserves that hold wildlife.128 Africa’s Big Five are 
lions, leopards, elephants, buffalo, and rhinoceros. The 
International Union for the Conservation of Nature 
(IUCN) is a union holding both government and civil 
society organizations founded in 1948.129 The IUCN is 
known internationally to be the “authority on the status 
of the natural world and the measures needed to 
safeguard it.”130 The IUCN Red List assesses species by 
using quantitative criteria to determine their extinction 
risk.131 According to the IUCN Red List, the African 
Lion132 and leopard133 are listed as Vulnerable while the 

                                                       
2 Capturing the Beauty of Africa’s Wildlife and Fighting to Save It, 
National Geographic. 2016, 
https://www.youtube.com/watch?v=6bgBRLWdaVQ, [last accessed  
February 17, 2022]. 
3 International Union for Conservation of Nature (IUCN), 
https://www.iucn.org/about, [last accessed  March 1, 2022]. 
4 IUCN, A brief history. https://www.iucn.org/about/iucn-a-brief-
history, [last accessed  March 1, 2022]. 
5 IUCN, Red List of Threatened Species, 
https://www.iucn.org/resources/conservation-tools/iucn-red-list-
threatened-species, [last accessed  March 1, 2022]. 
6 Conservation Status of the African Lion, CMS. 
https://www.cms.int/en/conservation/conservation-status-african-
lion, [last accessed  March 1, 2022]. 
7 Cat Specialist Group, Leopard, 
http://www.catsg.org/index.php?id=110, [last accessed March 1,  
2022]. 
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Black Rhino is Critically Endangered134 and the African 
Buffalo is Near Threatened.135 The African Forest 
Elephant is listed as Critically Endangered and the 
African Savanna Elephant as Endangered.136  
 

Discussion 
 

Africa is a continent filled with some of the poorest and 
most corrupt countries in the world with many of these 
countries relying on the wildlife for jobs and income. 
South Africa is known to tourists to hold the “Big Five” 
contributing to 8.7% of the region’s GDP through 
tourism and travel.137 While it is illegal to hunt in 
national parks, the private game reserves rely on it. A 
customer can pay a private game reserve for a hunting 
                                                       
8 International Union for Conservation of  Nature, 
https://www.iucn.org/, [last accessed 1 March 2022]. 
9 Conservation Status of the African Lion, IUCN Red List of 
Threatened Species, Convention on the Conservation of Migratory 
Species of Wild Animals, 
https://www.un.org/Depts/los/general_assembly/contributions_2009 
/Convention%20on%20the%20Conservation%20of%20Migratory%
20Species%20of%20Wild%20Animals.pdf, [last accessed March 1, 
2022]. 
10 African elephant species now Endangered and Critically 
Endangered, IUCN Red List, ICUN, 
https://www.iucn.org/news/species/202103/african-elephant-
species-now-endangered-and-critically-endangered-iucn-red-list, 
[last accessed February 17, 2022]. 
11 South Africa Contribution of travel and tourism to GDP (% of 
GDP), 1995-2019,  knoema.com. https://knoema.com/atlas/South-
Africa/topics/Tourism/Travel-and-Tourism-Total-Contribution-to-
GDP/Contribution-of-travel-and-tourism-to-GDP-percent-of-GDP,  
[last accessed February 17, 2022]. 
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trip to hunt and kill one of Africa’s “Big Five” to take 
home as a trophy. Trophy hunting in South Africa was 
valued at R1 billion in 2013,138 which is roughly 67 
million U.S. dollars.  
 
Trophy hunting is defined as, “. . . shooting of carefully 
selected animals – frequently big game such as rhinos, 
elephants, lions, pumas and bears – under official 
government license, for pleasure.”139 The hunter will 
keep a part of the animal as a souvenir to display, called 
a trophy. Trophy hunting of endangered species is 
largely a controversial topic among hunters and 
conservationists. Hunters argue that the trophy hunting 
aids conservation efforts by generating funds that would 
not otherwise be received.  These funds are allocated to 
wildlife conservation efforts by protecting habitat spaces 
and aiding surrounding communities by providing jobs. 
For example, Namibia permits five male rhinos to be 
killed each year in exchange for payment to conservation 
funds and the meat is distributed to the local 
community.140 

                                                       
12 FACTSHEET: How much does hunting contribute to African 
economies?. Africa Check, (2015), https://africacheck.org/fact-
checks/factsheets/factsheet-how-much-does-hunting-contribute-
african-economies, [last accessed February 17, 2022]. 
13 An introduction to trophy hunting,  Discover Wildlife (2022), 
https://www.discoverwildlife.com/animal-facts/an-introduction-to-
trophy-hunting/, (last accessed Mar 31, 2022). 
14 John Campbell, The $400,000 Death of a Namibian Black Rhino, 
2019 Council on Foreign Relations,  
https://www.cfr.org/blog/400000-death-namibian-black-rhino, [last 
accessed March 1, 2022]. 
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Some countries in Africa have banned trophy hunting, 
some eventually lifting the bans. In 2014 Botswana 
temporarily banned trophy hunting due to a decline in 
the wildlife populations.141 However, due to human-
elephant incidences and loss of jobs, the ban was lifted 
shortly thereafter. Kenya has banned all forms of hunting 
wildlife since 1977.  
 
The endangerment of rhinoceros and elephants are 
largely credited due to the ivory trade. A rhinoceros’s 
only predator are humans, being hunted and killed for 
their horns. Elephants have some predators, but humans 
are considered to be the greatest threat to their 
population. With the demand for ivory rising, so has the 
illegal killing of elephants and rhinoceros. A large factor 
of the ivory trade is the health theory in Vietnam and 
China that ivory is “medicinal” or can be used to show 
wealth. The international trade of ivory was banned in 
1989142 by CITES in attempt to save these animal 
populations. The United States enacted a near-total ban 
on commercial trade of African elephant ivory on July 6, 

                                                       
15 Krista Mahr, Why Botswana Is Lifting Its Ban On Elephant 
Trophy Hunting, Npr.org (2019), 
https://www.npr.org/sections/goatsandsoda/2019/09/28/763994654/
why-botswana-is-lifting-its-ban-on-elephant-trophy-hunting , (last 
accessed  Mar 31, 2022). 
16 Ivory sales get the go-ahead , CITES.org, 
https://cites.org/eng/news/pr/2007/070602_ivory.shtml, [last 
accessed February 23, 2022]. 
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2016.143 All international trade of rhino horn has been 
illegal since 1977.144 
 
The United Kingdom has taken a step forward in 
international conservation by planning to ban the 
importation of trophies from endangered and threatened 
species with the Animals Abroad Bill. This ban will 
protect Africa’s Big Five, which includes lions, leopards, 
rhinos, elephants, buffalo, and thousands of other species 
from being imported into Great Britain.145  
 
 
The Endangered Species Act of 1973 was designed to 
protect endangered and threatened species and their 
habitats from extinction in the United States.146 The 
Convention on International Trade in Endangered 
Species of Wild Fauna and Flora (CITES) was agreed 
                                                       
17 U.S. Fish and Wildlife Service, What Can I Do With My Ivory, 
2022, https://fws.gov/media/what-can-i-do-my-ivorypdf,  [last 
accessed February 23, 2022]. 
18 Jon Taylor, New Directive aims to Curb Wildlife Trade in 
Vietnam ,  Save The Rhino, 2020, 
https://www.savetherhino.org/asia/vietnam/new-directive-aims-to-
curb-wildlife-trade-in-vietnam/?cn-reloaded=1, [last accessed 
February 17, 2022]. 
19 Importing of hunting trophies banned to protect world’s 
threatened species, GOV.UK, 2021, 
https://www.gov.uk/government/news/importing-of-hunting-
trophies-banned-to-protect-worlds-threatened-species,  [last 
accessed March 2, 2022]. 
20 Endangered Species Act, Legal Information Institute, 
https://www.law.cornell.edu/wex/endangered_species_act_(esa),  
[last accessed  February 17, 2022]. 
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upon in 1973 and entered in effect in 1975 as a treaty or 
agreement among governments to “ensure that 
international trade in specimens of wild animals and 
plants does not threaten the survival of the species.”147 
This treaty is signed by 184 parties, including the United 
States, South Africa, the European Union, and more.148 
To import a protected animal into the United States it is 
required by the Endangered Species Act and CITES to 
acquire a permit from the U.S. Fish and Wildlife 
Service.  
 
In 2013, David K. Reinke was allowed a permit to 
import a black rhino, shot and killed in Namibia, for the 
first time in 33 years.149 This action was received with an 
abundance of criticism from conservationists. Many 
argue that this action set a precedent for the future 
applauding the trophy hunting of endangered species and 
undermining conservation efforts. However, Reinke’s 
lawyer, John Jackson of Conservation Force, argues that 
“hunters and anglers are an indispensable and essential 

                                                       
21 What is CITES?, Convention on International Trade in 
Endangered Species of Wild Fauna and Flora, 
https://cites.org/eng/disc/what.php,  [last accessed  February 17, 
2022]. 
22 List of Contracting Parties, CITES.org, 2022, 
https://cites.org/eng/disc/parties/chronolo.php, [last accessed 
February 24, 2022]. 
23 John R.Platt,  Hunter Allowed to Import Rhino Trophy into U.S. 
for First Time in 33 Years, Scientific American Blog Network, 
2013,  https://blogs.scientificamerican.com/extinction-
countdown/hunter-rhino-trophy/,  [last accessed 17 February 2022]. 
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force for wildlife conservation.”150 Conservation Force 
holds the position that the importation of trophies from 
endangered species are beneficial to the conservation of 
that species. The U.S. Fish and Wildlife Service released 
a statement reading that because of the considerable 
donation made to Namibian conservation efforts, the 
permit was allowed because it enhances the long-term 
survival of the species. Jackson was also the lawyer 
representing Chris D. Peyerk in another controversial 
story involving the import of a black rhino in 2019.151  
 
 
The conservation of African animals heavily relies upon 
the proper care given by the countries in which the 
animals reside. Because of Africa’s extreme poverty and 
corruption, it is very difficult to have proper 
management of animal species. Africa is known to allow 
criminals who poach to go unreprimanded, often with 
the same individuals being repeat offenders. Wayne 
Pacelle, the Humane Society’s president, made this 
statement, 
 

 “Under the prior administration, FWS made the 
eminently reasonable decision that Zimbabwe – 
one of the most corrupt countries on earth – was 
not managing its elephant population in a 

                                                       
24 Id. 
25 Michael Biesecker, U.S. to allow Michigan trophy hunter to 
import body of rare black rhino, Detroit News, 2019, 
https://www.detroitnews.com/story/news/politics/2019/09/06/us-
allow-mich-trophy-hunter-import-body-rare-black-rhino/40088515/,  
[last accessed February 17, 2022]. 
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sustainable manner… Government officials 
allegedly have been involved in both poaching of 
elephants and illegal export of ivory tusks. 
Zimbabwean President Robert Mugabe even 
celebrated his birthday last year by feasting on 
an elephant.”152 

 
 
The United States is limited in its legal capabilities of 
conserving African species due to the geographical 
location and the supporting laws of African countries. 
The United States has no say in whether a U.S. citizen is 
allowed to trophy hunt in foreign countries, but does 
have the right to regulate coinciding actions such as 
trophy importation. The United States is the world’s top 
importer of trophies from CITES-listed species153 and 
the second largest consumer market for wildlife.154  
 

                                                       
26 Stephen Casimiro, Reversing Obama, Trump lets trophy hunters  
import elephant heads,  Adventure Journal, 2017, 
https://www.adventure-journal.com/2017/11/reversing-obama-
trump-lets-trophy-hunters-import-elephant-heads/,  [last accessed 
March 30, 2022].  
27 GRAPHIC: The United States Plays a Major Role in Trophy 
Hunting , Born Free USA 2020, 
https://www.bornfreeusa.org/2020/06/01/graphic-the-united-states-
plays-a-major-role-in-trophy-hunting/,  [last accessed February 24, 
2022]. 
28 The Endangered Species Act, World Wildlife Fund, 2022,  
https://www.worldwildlife.org/pages/the-us-endangered-species-act,  
[last accessed February 24, 2022]. 
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The United States has ample opportunity to ensure 
healthy conservation of threatened and endangered 
animals. By funding conservation and research activities, 
the United States would be able to aid in solving the 
mismanagement and inaccurate population numbers in 
Africa which is a large contributor to the decline of these 
animals. Independent third-party authentication systems 
should be in place when evaluating the companies and 
conservation efforts of trophy hunting operations.  
 

Conclusion 
 
Africa’s Big Five are in danger of extinction with 
disputable proposals of conservation. Trophy hunting 
has long been a subject of controversy and continues to 
flame the fire of conservationists and hunters around the 
world. While there is discussion on whether or not 
trophy hunting is morally correct, it is only responsible 
to fairly examine research on the animal populations 
being hunted. Because of Africa’s poor and corrupt 
economic circumstances, it almost impossible to be able 
to rely upon any government reports. Foreign countries 
such as the United States and the United Kingdom have 
policies set into place to help aid overseas animal 
populations. The United States has implemented the 
Endangered Species Act of 1973 and adhere to the 
Convention on International Trade in Endangered 
Species of Wild Fauna and Flora (CITES). To import a 
protected animal into the United States it is required by 
the Endangered Species Act and CITES to acquire a 
permit from the U.S. Fish and Wildlife Service. Hunters 
are able to acquire permits from the U.S. Fish and 



 
 

  90

UNDERGRADUATE LAW JOURNAL SPRING 2022 

Wildlife Service by proving that their kill will contribute 
to the overall conservation of that species. The United 
Kingdom has even banned the importation of 
endangered species entirely. Because the United States is 
the world’s top importer of trophies from CITES-listed 
species and the second largest consumer market for 
wildlife, there should be some sort of urgency to change 
or make improvements. Although the United States has 
importation policies in place, it is simply not enough to 
protect the endangered animals. There are many actions 
that can be explored and should be. Overseas research 
and conservation efforts should be funded, independent 
third-party authentication systems should be in place, 
and overall, all issues concerning trophy hunting 
importations should be made publicly available. 
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Abstract 

 
Anti-doping policies have been implemented for 
competitors in Olympic games and athletes of all 
different sports. The core values of these rules are 
implemented to ensure health, fair play, and solidarity in 
the athletic community. The World Anti-Doping Agency 
works alongside the U.S. Anti-Doping Agency to 
produce an updated list every January of substances that 
are considered illegal in sports which fall under its 
authority. Some examples of these drugs are anabolic 
agents, hormone modulators, and all forms of marijuana. 
With drugs such as cannabinoids slowly becoming legal 
in more states for recreational use, this can create 
confusion between athletes who may live in these places. 
Although marijuana may not be internationally a 
criminalizing drug, this does not mean that it will be 
excluded from the list of banned substances. How will 
the World Anti-Doping Agency handle drugs that are 
becoming legal?  
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Introduction 
Anti-doping policies have been implemented for 
competitors in Olympic games and athletes of all 
different sports. The core values of these rules are 
implemented to ensure health, fair play, and solidarity in 
the athletic community. The World Anti-Doping Agency 
(“WADA”) works alongside the U.S. Anti-Doping 
Agency to produce an updated list every January of 
substances that are considered illegal in sports which fall 
under its authority. Some examples of these drugs are 
anabolic agents, hormone modulators, and all forms of 
marijuana.155 With drugs such as cannabinoids slowly 
becoming legal in more states for recreational use, this 
can create confusion between athletes who may live in 
these places. Although marijuana may not be, 
internationally, a criminalizing drug, this does not mean 
that it will be excluded from the list of banned 
substances. Similarly, certain substances prohibited by 
WADA can be found in medications used for common 
illnesses or conditions. Because WADA updates the list 
of illegal substances for athletes every year, what 
happens if an athlete is taking a drug for a medical 
condition when the drug is added to the list? This may 
leave athletes having to choose between their career or 
stopping their medical treatment. How will WADA 
handle the prohibition on certain drugs that are 
becoming legal?  
 

                                                       
1 Marijuana FAQ, United States Anti-Doping Agency, 
https://www.usada.org/athletes/substances/marijuana-faq/, (last 
visited Apr 8, 2022). 
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Cannabinoids in the World of Athletics 
 

Cannabinoids are a category of drugs that bind to the 
receptors of the endocannabinoid system.156 They affect 
the body by altering mood, appetite, pain, memory, and 
perception. The use of medical marijuana is becoming a 
popular alternative to medications in the United States; 
thirty-seven states currently approve of medically 
regulated use.157 In the state of Florida, cannabis was 
considered illegal until Governor Rick Scott signed the 
Compassionate Medical Cannabis Act into law.158 This 
granted patients permission to use a strain of medical 
marijuana known as “Charlotte’s Web;” this oil contains 
low levels of tetrahydrocannabinol and high levels of 
cannabidiol.159 At first, this treatment was approved only 
for individuals with cancer, epilepsy and amyotrophic 
lateral sclerosis.160. The state is now slowly expanding 
their Florida Medical Marijuana Legalization Initiative 
to offer this treatment option to more patients with other 
conditions. With the increasing use of this substance for 
medical purposes, state lawmakers are enacting laws to 
protect individuals in the workplace. The Medical 
                                                       
2 Id.  
3 State Medical Cannabis Laws, Feb. 2022, National Conference of 
State Legislatures, https://www.ncsl.org/research/health/state-
medical-marijuana-laws.aspx, (last visited Apr 8, 2022).  
4 Id.   
5 The History of Medical Marijuana in Florida, Sanctuary Wellness 
Institute, 
https://sanctuarywellnessinstitute.com/cannabis/florida/legistrative-
history.php, (last visited Apr 8, 2022).  
6 Id. 
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Cannabis Anti-Discrimination Employee Protection is a 
statutory act currently in place in fifteen states.161 This 
means that employers cannot consider medical 
marijuana use as a factor in hiring or firing 
employees.162 The Recreational Cannabis Anti-
Discrimination Employee Protection is also a statutory 
act that is active in two states.163 This state law protects 
employees in case of a failed drug test, regardless of 
whether the marijuana was for medical use or 
recreational use. For athletes, competing in professional 
sports is a career. Therefore, it is debatable whether 
athletes should be protected under these employment 
statutes.  
 
Although many states are decriminalizing marijuana for 
recreational and medical use, WADA strictly states that 
regardless of state laws where athletes may reside, 
marijuana is prohibited in competition.164 Professional 
athletes come from countries all around the globe and 
compete in many different locations throughout the year. 
Laws regarding the use of marijuana for medical and/or 
recreational use differ from place to place. As such, 
prohibiting the use of this drug by athletes competing 
                                                       
7 Iris Hentze, I., Cannabis & Employment Laws, Nov. 2021, 
National Conference of State Legislatures, 
https://www.ncsl.org/research/labor-and-employment/cannabis-
employment-laws.aspx, (last visited Apr 8, 2022).  
8 Id.  
9 Id.   
10 Marijuana FAQ, United States Anti-Doping Agency, 
https://www.usada.org/athletes/substances/marijuana-faq/, (last 
visited Apr 8, 2022). 



 
 

  95

UNDERGRADUATE LAW JOURNAL SPRING 2022 

nationally and internationally creates solidarity and a 
clear standard expected from all athletes.  
 
Drugs that are on the WADA prohibited-substance list 
are typically considered in athletics as performance-
enhancing substances. Research has shown that cannabis 
is not performance enhancing in the classical sense when 
an athlete is engaged in the competitive sport, it is more 
so a health or safety concern. In one study, twenty 
healthy individuals who consumed a form of cannabis 
were compared with a group of individuals who 
consumed a placebo. 165 Results showed no extra 
strength and no changes in expiratory flow. The only 
positive effect that was shown with cannabis use was 
improved sleep and recovery.166 This can help athletes 
recover quicker in between sporting events, possibly 
resulting in enhanced performance after rest.  
 
However, cannabis continues to be on the prohibited 
substance list for professional athletes due to its health 
implications. An individual's career as a successful 
athlete requires responsibility in taking care of one's 
body. Research shows that impaired health such as lung 
damage, behavioral changes, and reproductive, 
cardiovascular, and immunological effects are 

                                                       
11 Mark Ware, Dennis Jensen, Amy Barrette, Alan Vernec, Wayne 
Derman, Cannabis and the Health and Performance of the Elite 
Athlete, Sep. 2018, Clinical Journal of Sport Medicine, 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6116792/, (last 
visited Apr 8, 2022).  
12 Id. 
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commonly associated with the use of the substance.167 
The behavioral effects of cannabis vary compared to 
other drugs because it is classified into multiple 
categories; a stimulant, sedative, tranquilizer and 
hallucinogen.168 Marijuana has also been linked to 
slower reaction times and poor executive function, 
which would harm an athlete's performance.169 
Executive function is defined by the mental processes 
that control our ability to plan, focus, remember 
information, and multitask.170 These effects pose risks on 
oneself and others because it negatively affects skills 
that are needed for basic functioning.  
 

 
Social norms and the role of an athlete serve as further 
reasoning behind a universal disapproval of marijuana in 
the athletic community. Cannabis falls under the 
category of an illegal, criminalizing drug in many places. 
Approving this substance for use by athletes who are in 
competition contradicts the objectives and spirit of sport. 
WAPA states that the “use of illicit drugs that are 

                                                       
13 Marilyn Huestis, Irene Mazzoni, Olivier Rabin, Cannabis in 
Sport, Nov. 2011, National Institute of Health,  
https://pubmed.ncbi.nlm.nih.gov/21985215 /, (last visited Apr 8, 
2022).  
14 Id. 
15 Marijuana FAQ, United States Anti-Doping Agency, 
https://www.usada.org/athletes/substances/marijuana-faq/, (last 
visited Apr 8, 2022). 
16 Executive Function and Self-Regulation, Harvard University, 
https://developingchild.harvard.edu/science/key-concepts/executive-
function/, (last visited Apr 8, 2022).  
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harmful to health and that may have performance-
enhancing properties is not consistent with the athlete as 
a role model for young people around the world”.171  
Although there are laws being passed to protect people 
in the workforce from any discrimination due to a 
positive drug test, the career of an athlete may not be 
relevant to this protection. A career as an athlete in 
sports comes with a level of publicity; many adolescents 
admire and look up to certain athletes. Some of the 
values in competition include ethics, fair play, respect 
for rules, and solidarity; doping contradicts these 
values.172  

 
Anti-Doping Sports Bill 

 
In 2019, the United States Senate passed a bill known as 
the Rodchenkov Anti-Doping Act. The purpose of this 
act is to impose criminal sanctions on people involved in 
doping schemes at international sporting events.173 This 
means that not only athletes will have consequences for 
doping, but also coaches, staff, or individuals who 
participate in these fraudulent acts will face criminal 
charges. The Rodchenkov Anti-Doping Act also works 
alongside WADA to “assist its fight against doping” and 

                                                       
17 Marilyn Huestis, Irene Mazzoni, Olivier Rabin, Cannabis in 
Sport, Nov. 2011, National Institute of Health, 
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC6116792/, (last 
visited Apr 8, 2022). 
18 Id. 
19Rodchenkov Anti-Doping Act of 2019, H.R. 835, 116th Cong. 
(2020), https://www.congress.gov/bill/116th-congress/house-
bill/835/text, (last visited Apr 8, 2022).  
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provides restitution for victims of these fraud 
conspiracies.174  
 
Grigory Rodchenkov, the act’s namesake, was the 
director of anti-doping at a laboratory in Russia during 
the 2014 Olympic Games.175 He committed numerous 
fraudulent acts such as participating in bribery and 
tampering with urine samples during drug tests. WADA 
described him as the “heart” of positive drug test 
coverups.176   In an interview with the New York Times, 
Rodchenkov said that “doping athletes was a part of his 
job and his laboratory would have stopped receiving 
funding if he had not done it”.177 He claimed that 
Russian authorities were involved with these doping 
schemes, and after making this public Rodchenkov fled 
in fear of his safety to the United States.   
 
Although the Rodchenkov Anti-Doping Act was enacted 
to prevent doping schemes, concern has been shown 
about how it can have a negative impact on global anti-

                                                       
20 Id. 
21 Russian doping: Who is whistleblower Grigory Rodchenkov?,  
Jul. 2016, BBC News, https://www.bbc.com/news/world-europe-
36833962, (last visited Apr 8, 2022). 
22 Robertson, J., The Independent Commission Report #1, Nov. 
2015, https://www.wada-
ama.org/sites/default/files/resources/files/wada_independent_commi
ssion_report_1_en.pdf, (last visited Apr 8, 2022). 
23 Russian doping: Who is whistleblower Grigory Rodchenkov?,  
Jul. 2016, BBC News, https://www.bbc.com/news/world-europe-
36833962, (last visited Apr 8, 2022). 
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doping efforts.178 For example, the act is only applied to 
sporting events at the international level, excluding U.S. 
professional sport leagues and college athletics. Instead, 
the act applies only during events such as the Olympic 
Games. This discrepancy creates inconsistencies in 
doping policies across the globe. WADA promotes the 
harmonization of anti-doping rules at the core of its 
program.179  It has questioned why the original draft 
included all U.S. professional sport leagues and college 
athletes but were later removed as revisions were made 
to the bill.180  Removing certain athletics, rather than 
having a single set of rules for all competition, “may 
lead to overlapping laws in different jurisdictions.181 To 
create solidarity amongst all sports and competitions to 
keep clear standards of what is expected of all athletes, it 
would be vastly beneficial to adapt the Rodchenkov 
Anti-Doping Act to apply to all athletic competitions, 
both amateur and professional.  

                                                       
24 U.S. Senate Passes Anti-Doping Sports Bill, Nov. 2020, Reuters, 
https://www.reuters.com/article/us-doping-usa/u-s-senate-passes-
anti-doping-sports-bill-idUSKBN27X03H, (last visited Apr 8, 
2022). 
25 Id. 
26 Robertson, J., The Independent Commission Report #1, Nov. 
2015, https://www.wada-
ama.org/sites/default/files/resources/files/wada_independent_commi
ssion_report_1_en.pdf, (last visited Apr 8, 2022). 
27 U.S. Senate Passes Anti-Doping Sports Bill, Nov. 2020, Reuters, 
https://www.reuters.com/article/us-doping-usa/u-s-senate-passes-
anti-doping-sports-bill-idUSKBN27X03H, (last visited Apr 8, 
2022). 
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Conclusion 

 
Although laws regarding marijuana are evolving 
throughout the United States, certain communities likely 
will keep their policies unchanged. In the athletic 
community, there is a need for solidarity amongst the 
rules of competition. Any substances that can potentially 
enhance an athlete's performance goes against the spirit 
of sport. Marijuana creates a gray area as state legislative 
bodies continue to decriminalize this drug. Although in 
medical and non-medical studies cannabis has been 
shown to provide numerous benefits, especially in cases 
of disease, red flags remain when it comes to an athlete’s 
consumption. The possible effects, such as impaired 
executive function and cardiovascular health, do not 
align with the values of sport. Professional athletics 
should demonstrate health and fair play. To maintain 
solidarity, there needs to be universal laws against 
doping that do not always reflect regional laws. The 
United States should expand the scope of the 
Rodchenkov Anti-Doping Act to include all American 
sports leagues and not just competitions at the 
international level.  
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Abstract 

Across the United States, different states have different 
regulations and methods within their juvenile justice 
systems. This article will examine the historical 
development of the juvenile justice system, which will 
be contrasted with today’s conditions. The problems 
faced today, including the violation of children’s rights 
and the lack of focus on treatment of root causes of 
delinquency, will be analyzed. Finally, the work being 
done to solve these issues and different guidelines that 
could be used to further do so will be discussed. 
 

History of the American Juvenile Justice System 
 

In the 19th century, the United States served as an 
example to the rest of the world when it came to juvenile 
justice. Rehabilitation and benevolence were at the core, 
and America was the only country to have a separate 
juvenile court. Though there was a lack of formal laws 
governing this system, children under the age of 7 were 
usually seen as unable to commit crimes, and children 
aged 7 to 14 were able to make arguments about their 
age in their defense1. At this time, however, there were 
still problems. The infancy defense did not excuse those 
over the age of 14 and still resulted in children being 
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placed in adult prisons. More reforms took place, and 
were justified in court by the parens patriae principle, 
which directly translates to ‘benevolent parent.’ Juvenile 
courts became increasingly nonadversarial, with 
individualized treatment and the child’s welfare at the 
forefront of the goals182.  
 
This began to change due to the country’s entry into the 
‘crime control’ era in the 1960s. A self-fulfilling 
prophecy effect occurred, with the belief that rising 
crime rates meant that the rehabilitative system was 
broken, which in turn caused the system to have a lack 
of resources that made it less effective183. The decision 
made by the Supreme Court in 1967 in the In re Gault 
case marked this turning point. It applied the rights of an 
adult in court to children, including the right to counsel 
and the right to cross-examine witnesses. The justice 
system became more formalized and less individualized 
and rehabilitative.  
 

America’s Current Juvenile Justice System 
 

The 21st century has seen renewed debate over how to 
best go about administering juvenile justice. The current 

                                                       
1 Patrick McMillin, From pioneer to punisher: America's quest to 
find its juvenile justice identity, 51 Houston Law Review 1485 
(2014). 
2   Amy Thorson, From Parens Patriae to Crime Control: a 
Comparison of the History and Effectiveness of the Juvenile Justice 
Systems in the United States and Canada, 16 Arizona Journal of 
International and Comparative Law , p. 845, (1999). 
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still has an emphasis on punishment and crime control, 
though diversion and rehabilitation programs have been 
on the rise as well. In a 2020 report ranking the states’ 
juvenile justice systems, California scored the highest 
and was the only state to reach the highest tier, while 16 
states were put in the worst tier in the study184. 

 
California has made a turn back to rehabilitative justice 
for juveniles in the past decade. They have one of the 
most comprehensive statements of rights for juveniles3.  

There has also been testing regarding the expansion of 
juvenile justice to young adults. A seven year long study 
began in 2018, where those who had sentences that 
would be over by the time they were 25 were placed in 
juvenile facilities, with access to individual therapy, 
educational opportunities, and re-entry planning. Though 
the study is ongoing, the formation of it was based on 
previous research that individual plans to mitigate 
factors leading to offending were more effective than 
pure incarceration without resources185. This signals a 
turn towards more effective programs in the juvenile 
justice system, but many states have a long way to go.  
 

The Problems with this System 

                                                       
3 2020 National State Ratings Report, Human Rights For Kids 
(2020), https://humanrightsforkids.org/wp-content/uploads/State-
Ratings-Report_2020.pdf, (last visited Mar 25, 2022). 
4 Pilot Program - Young Adult Program., California Code of 
Regulations § 30185 (2018), Legal Information Institute, 
https://www.law.cornell.edu/regulations/california/9-CCR-Sec-
30185, (last visited April 15, 2022). 
 



 
 

  104

UNDERGRADUATE LAW JOURNAL SPRING 2022 

Fundamentally, children are different from adults in the 
way their brain functions, which in turn affects the way 
that they make decisions and how they can learn from 
those decisions. The justice system must reflect this, but 
the United States’ systems often fail to fully address 
these differences. The United Nations Convention on 
The Rights of the Child provides insight into the rights 
that juveniles should be granted based on their age. For 
example, Article 37 states that “Neither capital 
punishment nor life imprisonment without possibility of 
release shall be imposed for offenses committed by 
persons below eighteen years of age”186. However, the 
majority of states allow for a juvenile to be sentenced to 
life without parole, giving them no chance in the future. 
It also states that “every child deprived of liberty shall be 
separated from adults,” and yet only three states prohibit 
juveniles from being placed in adult prison, which can 
increase their chances of being physically or mentally 
harmed3.  Article 40 states that a minimum age of 
prosecution should be established, with a 
recommendation of age 14, which goes towards 
protecting those that are unable to make decisions or 
reason for themselves yet. However, over half of the 
states do not follow this recommendation, with some not 
having any minimum age set. A majority of states also 
do not require that juveniles speak to a lawyer or their 
parents before talking to the police3. This can prove 
problematic as juveniles are often more likely to be 
                                                       
5 Convention on the Rights of the Child, Human Rights Office of the 
High Commissioner (1989), 
https://www.ohchr.org/sites/default/files/crc.pdf, (last visited Mar 
25, 2022). 
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pressured into saying what the police want, especially if 
they also do not understand their rights. 
Finally, the UN council recommends that judicial 
proceedings and especially incarceration are last resorts, 
yet the United States continues to focus on these types of 
punishments5. 
Another problem with a purely punitive approach to 
juvenile justice is that it does not address the root causes 
of delinquency. A child’s upbringing and personal 
situation can often at least contribute to their decision to 
commit crime187. If they live in a crime-ridden area, have 
family members that have been convicted of a crime, or 
are surrounded at school by negative peer influences, 
children may be more likely to offend because they have 
been desensitized to it. These situations create a feeling 
of hopelessness, which may be compounded by 
something like mental health problems. If these issues 
are not addressed, then there is nothing to stop children 
from reoffending. When someone exits the justice 
system at a young age and sees that they have a record 
that will impact their future employment, or when their 
voting rights are taken away before they gained them, 
there does not seem to be a viable path other than being 
labeled as a criminal. In addition, unaddressed mental 
health or behavioral issues are not helped through 
punishment. If someone does not have any coping 

                                                       
6 Debbie Schepers, Causes of the causes of juvenile delinquency, 14 
European Journal of Criminology 143 (2016), 
https://www.researchgate.net/publication/303509047_Causes_of_th
e_causes_of_juvenile_delinquency_Social_disadvantages_in_the_c
ontext_of_Situational_Action_Theory, (last visited April 15, 2022). 
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mechanisms, jail time or probation is not going to give 
them any, and they will likely return to crime if there is 
no intervention. Blended sentencing laws, which can 
move a child to adult court or punish them with adult 
sanctions, can play into this as well. It was found that 
this system follows a punitive philosophy and 
implements a culture of control often seen in adult courts 
and corrections188. This system does not effectively take 
into account a child’s age, development, or causal 
factors like a rehabilitative approach to justice does.  
 
It should be noted that race and class can play an unfair 
role in assessing the root causes of crime. Inner-city 
areas can be stereotyped as having no structure or 
control over kids. Likewise, minority or low-income 
families are often seen as being unable to provide 
discipline or stability in their children’s lives. 
Assessments of the juvenile’s personality can be affected 
too, as “attributions of dangerousness and 
blameworthiness were more often given to African-
American youth, and that these had real consequences  
 
 
 

                                                       
7 Shelly S. Schaefer & Christopher Uggen, Blended Sentencing 
Laws and the Punitive Turn in Juvenile Justice, 41 Law & Social 
Inquiry , 435–463 (2016), 
http://users.soc.umn.edu/~uggen/Schaefer_Uggen_LSI_16.pdf, (last 
visited April 15, 2022). 
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for juvenile justice decision making”189. This kind of 
racism can be used to justify removing kids from their 
families and communities and incarcerating them 
instead. An alternative method is to treat each child as an 
individual, figure out what may be going on in their 
lives, and provide them with resources to overcome it. 
Families can act as a major support system and 
uprooting a child from that can cause more distress if it 
is unwarranted.  
 

Addressing these Problems 

There have been some successes when it comes to 
juvenile justice reform. One of the largest federal efforts 
was signing the Juvenile Justice Reform Act into law in 
2018190. This codified reform that occurred through 
earlier action and made some changes as well. The 
largest of these changes included taking into account 
research regarding child development to more 
effectively provide treatment to offenders. It demands 
states adopt community intervention programs as an 

                                                       
8 Alexandra Cox, Fresh air funds and functional families: The 
enduring politics of race, family and place in juvenile justice 
reform, 19 Theoretical Criminology 554-570 (2015), 
https://www.academia.edu/10511188/Fresh_Air_Funds_and_Functi
onal_Families_the_enduring_politics_of_race_family_and_place_in
_juvenile_justice, (last visited April 15, 2022). 
9 Juvenile Justice and Delinquency Prevention Act Reauthorization 
2018,  Office of  Juvenile Justice and Delinquency Prevention, 
https://ojjdp.ojp.gov/library/publications/juvenile-justice-and-
delinquency-prevention-act-reauthorization-2018, (last visited April 
15, 2022). 
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alternative to incarceration. There is also a clause 
requiring information regarding ethnicity and race to be 
collected to determine where disproportionate amounts 
of minorities are being targeted by the system191. 
Sentencing guidelines have changed as well, such as 
with 25 states banning life without parole for 
juveniles192.  
 
More progress still needs to be made.  For one, certain 
laws and policies need to be applied across all states. 
California, though there are still some areas for 
improvement, like establishing a minimum age of 
prosecution2, can in many ways serve as a model for the 
rest of the country. The main aspect of the juvenile 
justice system in California is its use of the Integrated 
Behavior Treatment Model, which involves developing 
individualized plans that take into account each child’s 
specific strengths and weaknesses to reduce recidivism. 
California has also set a plan in motion to close state 
juvenile detention facilities, making the process more  
 

                                                       
10 National Conference of State Legislatures, Improving the 
Juvenile Justice System, 27 (2019), 
https://www.ncsl.org/research/civil-and-criminal-justice/improving-
the-juvenile-justice-system.aspx, (last visited April 15, 2022). 
11 Nicole Porter, Successes in Criminal Legal Reforms, 2021 
Sentencing Project (2021), https://www.sentencingproject.org/wp-
content/uploads/2021/12/Successes-in-Criminal-Legal-Reforms-
2021.pdf, (last visited Mar 25, 2022). 
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local and community-based.193 The UN Convention on 
the Rights of the Child can also serve as a guide on what 
kind of reform should be passed in each state to ensure 
children are being treated fairly in the justice system. 
Finally, the Risk-Needs-Responsivity model can act as a 
baseline for juvenile justice. This model helps juvenile 
justice agencies allot resources correctly and plan 
intervention programs based on individual needs and 
factors promoting delinquency in the community.194 
Turning to this framework rather than one focusing on 
the best way to punish children can be helpful in 
promoting the efficacy of the system, as well as helping 
to change public attitudes surrounding it.  
 

Conclusion 

Juvenile justice has had a complicated history in the 
United States, starting out with a ‘benevolent parent’ 
philosophy and transforming into a punitive approach. 
Multiple problems arise with this approach, such as 

                                                       
12 Division of Juvenile Justice (DJJ), California Department of 
Corrections and Rehabilitation (2022), 
https://www.cdcr.ca.gov/juvenile-justice/ (last visited Mar 25, 
2022). 
13 Leah Brogan, Emily Haney-Caron, Amanda NeMoyer, & David 
DeMatteo, Applying the Risk-Needs-Responsivity (RNR) Model to 
Juvenile Justice, 40 Criminal Justice Review 277-302 (2015), 
https://www.researchgate.net/profile/George-Connolly/project/Risk-
Assessment-Validation--COMP-
PAPER/attachment/5eb823d6c005cf0001898810/AS:88967350950
7075@1589126102518/download/Applying+the+Risk-
NeedsResponsivity+%28RNR%29+Model.pdf, (last visited April 
15, 2022). 
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violating human rights, not effectively treating children 
based on their development, and not getting to the root 
causes of delinquency. A step in the right direction has  
been taken with an increased emphasis on research and 
community-based programs. Still, many states are in 
need of more reform to ensure juvenile offenders get the 
treatment they need and are not incarcerated with no 
hope of living a ‘normal’ life.  
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Abstract 
 

The age of consent in America has a very broad and 
peculiar history in the American justice system. The age 
of consent has been a widely debated legal topic dating 
back to the early 1800s. During this period, the age of 
consent was just seven years old. The age of consent was 
set in place to ensure the safety of little girls and younger 
women from sexual exploitation. While debating where 
to set the age of consent, there were different arguments 
against raising the age of consent. Many debates had a 
common denominator: racism. One analyst has said of  
the arguments, “many were well rooted in fear and 
disdain for young women, specifically, young Black 
girls living in southern America.” Consequently, in the 
south, the argument for an increase in the legal age of 
consent met with much opposition due to the fear of 
cross-racial lawsuits. This led to the age of consent 
remaining at seven years old throughout the 1800s. 
Eventually, during the nineteenth to early twentieth 
century, the age of consent was raised to 16 years old. 
Women in America from across all racial and class 
demographics argued against the racism that influenced 
these laws. This article will apply a critical and 
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analytical lens on the arguments against raising the age 
of consent. 
 

Introduction  
 

The United States of America has had a long and 
complex relationship when dealing with raising the age 
of consent. The age of consent refers to the legally 
defined age at which a person is held to have the 
capacity to voluntarily agree to sexual intercourse.195 
Sexual intercourse with a person under the age of 
consent may lead to criminal charges of statutory rape or 
sexual assault.196 While age of consent in the U.S differs 
across state lines, the current national average is between 
16 and 18 years of age.197  In 1890, the age at which girls 
could consent to sex was 12 or younger in 38 states. In 
Delaware, it was seven. This made it extremely easy to 
get away with sexual abuse as the consent law during 
this period was extremely low.198  The prominence of 
child sexual abuse and the transmission of sexually 
transmitted infections aided in the passing of consent 
laws in various states. During the late 19th century there 

                                                       
1 Age of Consent Law and Legal Definition, 2022, US Legal, Inc., 
https://definitions.uslegal.com/a/age-of-consent/, (last visited April 
12, 2022). 
2 Id. 
3 Id. 
4 Kimberly Hamlin,  What Raising the Age of Sexual Consent 
Taught Women About the Vote,  Smithsonian Magazine, 2022,  
https://www.smithsonianmag.com/history/what-raising-age-sexual-
consent-taught-women-about-vote-180975658/,  [last visited March 
24, 2022]. 
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were many cases of young girls being sexually exploited 
and their accusations being dismissed by the notion that 
they “consented,” usually confirmed by the other person 
involved. Men accused of raping girls as young as seven 
years of age simply raised the defense that “she 
consented” to avoid prosecution.199  These events and 
one-sided defenses were more common when young 
Black women are involved. Due to over-sexualization 
and adultification bias,200 cases that involved sexual 
assault against young Black woman were given little 
consideration.201 
 

The Effect of the Law on Young Black Women 
Historically 

 
When women across the U.S were crying to raise the age 
of consent they faced many obstacles, and lawmakers 
considered several factors, one such factor being race. In 

                                                       
5 Id. 
6 Adultification bias is a stereotype in which adults view Black girls 
as less innocent and more adult-like than their white peers, devoid 
of any individualized context. In other words, adultification bias is 
not an evaluation of maturity based on observation of an individual 
girl’s behavior, but instead is a presumption of a typology applied 
generally to Black girls. See, Jamilia J. Blake, Rebecca Epstein, 
Listening to Black Women and Girls:  Lived Experiences of 
Adultification Bias, Gender, Justice & Opportunity,  
https://assets.aecf.org/m/resourcedoc/georgetown-
listeningtowmoenandgirls-2019.pdf, (last visited April 12, 2022).  
7 EJI Reports, Sexual Violence Targeting Black Women, 2022, 
https://eji.org/report/reconstruction-in-america/the-danger-of-
freedom/sidebar/sexual-violence-targeting-black-women/, (last 
visited April 12, 2022). 
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the southern part of the country, many young Black girls 
were being raped and killed and the assailants were 
being acquitted.202 This was due to the conceived notion 
that Black girls were over-promiscuous beings. Slavery 
era stereotypes such as being hypersexual, promiscuous, 
and angry has negatively impacted and adultified Black 
girls.203  This adultification bias was a huge barrier to 
raising the age of consent. Due to the view that Black 
girls were naturally more mature, raising the age of 
consent to its current level was a prolonged process.  
 
Historically, the rape of Black girls was not viewed as a 
criminal act.204 One example came from an 1855 case in 
Missouri. In this case, a court convicted a young 
enslaved Black woman named Celia of murder for 
killing a white man who had enslaved and repeatedly 
raped her. She received a death sentence and was 
hanged. The court rejected her self-defense claim, 
concluding that enslaved Black women had no right to 
resist white slaveowners’ sexual advances.205 This 

                                                       
8 Id.  
9 Rebecca Epstein, Jamilia J. Blake, Thalia Gonzalez., Girlhood 
Interrupted: The Erasure Of Black Girls’ Childhood, Georgetown 
Law Center On Poverty & Inequality, (2017), 
https://genderjusticeandopportunity .georgetown.edu/wp-
content/uploads/2020/06/girlhood-interrupted.pdf, (last visited April 
12, 2022). 
10 Id.  
11 EJI Reports,  Sexual Violence Targeting Black Women. 2022, 
https://eji.org/report/reconstruction-in-america/the-danger-of-
freedom/sidebar/sexual-violence-targeting-black-women/, (last 
visited April 12, 2022). 
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exemplified the struggle to change the perception that 
sexual assault and rape against Black girls should be 
taken seriously. In fact, Black girls were shunned from 
speaking out against sexual assault and rape, especially 
if perpetrated by white men.206  
 
In 1850, arguments in favor of not raising the age of 
consent began to diminish as the age of consent started 
to rise in the northern part of the U.S.207  By 1900, 32 
states had raised the age to between 14 and 18 years 
old.208 Raising the age of consent was the result of long 
periods of protests and rallies held by women in support 
of the cause. Women of all races fought hard and long to 
be able to make this a reality. Although raising the age 
of consent legally was a breakthrough for the movement, 
there remained other problems.  
 
 

 

                                                       
12 Rebecca Epstein, Jamilia J. Blake, Thalia Gonzalez, Girlhood 
Interrupted: The Erasure Of Black Girls’ Childhood, Georgetown 
Law Center On Poverty & Inequality,  (2017), 
https://genderjusticeandopportunity. georgetown.edu/wp-
content/uploads/2020/06/girlhood-interrupted.pdf,  (last visited 
April 12, 2022). 
13 Kimberly Hamlin,  What Raising the Age of Sexual Consent 
Taught Women About the Vote,  Smithsonian Magazine, 2022,  
https://www.smithsonianmag.com/history/what-raising-age-sexual-
consent-taught-women-about-vote-180975658/,  (last visited  April 
12, 2022). 
14 Id.  
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For example, many southern states refused to raise the 
age of consent, due to the racism shown toward black 
women.209  White Southern lawmakers stridently 
opposed revised age-of-consent laws because they did 
not want black women to be able to charge white men 
with a crime.  
 

Kentucky State Representative A.C. 
Tompkins went on record with his 
opposition, explaining, “We see at 
once what a terrible weapon for evil 
the elevating of the age of consent 
would be when placed in the hands 
of a lecherous, sensual negro 
woman,” insinuating that black 
women, who he claimed matured 
earlier and had a more sexual 
nature, would seduce men and then 
accuse them of assault.210  
+ 

 
Other Efforts to Diminish the Adverse Effect 

 
This statement was a defining factor for the lack of 
empathy and the polarization Black women experienced 
while fighting for states to raise the age of consent. 
Many female activists—regardless of race—were driven 
to fight even harder to force state legislators to raise the 
age of consent. This was especially true for Black 

                                                       
15 Id.  
16 Id.  
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women. Black female activists like Frances Ellen 
Watkins Harper and Ida B. Wells, were champions for 
change, shedding light on how rape was used as a tool 
for white supremacy against Black women. 211 
 
Thus, eventually, in the southern states, the age of 
consent was increased from the childhood age of seven 
years old. This required long debates and women's 
organizations lobbying legislators for change. Black 
women focused on raising the age of consent through 
activism in Black women’s clubs, churches, and civil 
rights organizations. Although women of all races and 
social classes had a hand in raising the age of consent, 
this alliance quickly dispersed shortly after the age of 
consent was raised to more acceptable levels, leading to 
black female activists being given the cold shoulder.212 
However, this female alliance has  recently united for the 
#METOO movement which combats sexual assault and 
sexual harassment.213  Today the age of consent across 
the country ranges from 16 to 18 years old because of 
the hard work women of all creeds put into raising it. 
 
 
 
 
                                                       
17 Id 
18 Id.  
19 Gurvinder Gill and Imran Rahman-Jones, Me Too founder 
Tarana Burke: Movement is not over, BBC News, (2020), 
https://www.bbc.com/news/newsbeat-53269751, (last visited April 
11, 2022).  
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Conclusion 
 

Analyzing the arguments against the age of consent 
gives us a legal playbook in how to discuss this topic in 
the future. The most progressive way to learn from the 
past is to read, understand, and decipher its true 
meaning. When reading these arguments, the 
oversexualization and dehumanization of black women 
was prevalent. As we move forward as a nation 
governed by laws, it is important to understand the 
origins of the age of consent in our legal system. This 
benefits the country when making crucial decisions on 
sexual abuse, rape and sexual harassment incidents 
against women and will destigmatize the topic. This will 
vastly help women and children who suffer and have 
suffered from sexual abuse and harassment as our 
country progresses. 
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Abstract 

 
As of September 17, 1787, the United States has based 
its legal and political system on the Constitution of the 
United States of America. Throughout the country’s 
history, the Constitution has been the basis for enactment 
of many laws and regulations. Due in part to a dramatic 
increase in gun violence in recent years, the Second 
Amendment to the Constitution has been the subject of 
great debate among citizens, special interest groups and 
all three branches of state and federal governments. The 
Second Amendment is contained in the Bill of Rights—
the first ten amendments to the Constitution—and 
ratified in 1791. The Second Amendment states, “A 
well-regulated militia, being necessary to the security of 
a free state, the right of the people to keep and bear 
arms, shall not be infringed” (U.S. Const. amend. II). 
The Second Amendment is one of the most well-known 
amendments of the Constitution for the past 230 years. 
However, opinions differ as to its purpose. Some 
Americans believe this right should remain as it is 
currently interpreted by the U.S. Supreme Court, while 
others believe it should be stripped away due to the 
increase in gun violence within the country, creating a 
vast amount of controversy. This current issue for the 
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country raises tough questions that remain unanswered. 
Most importantly, what is the turning point in which 
Americans will take a stand and increase gun safety 
regulations? This article attempts to answer that 
question. 

Introduction 
 

Years before America’s founding in 1776, the use of 
guns in nations around the world was common and has 
been the subject of continuous innovation to modern 
times. Every sovereign nation has its own policies and 
laws regarding the ownership and use of firearms, 
including the United States. Each state within the U.S. 
must comply with federal law regulating firearm 
ownership and usage, and through a state’s police 
powers, may also enact laws and regulate firearm 
ownership. Because of a recent increase in violence 
within the United States, many Americans have 
vocalized their constitutional rights or concerns 
regarding federal and state firearm laws and regulations. 
One well known right of Americans to own firearms is 
found within the Bill of Rights—the first ten 
amendments to the U.S. Constitution—which was 
ratified in 1791. The Second Amendment provides that: 
“A well-regulated militia, being necessary to the security 
of a free state, the right of the people to keep and bear  
arms, shall not be infringed.”214 Since its ratification, the 
Second Amendment has been the source of state and 

                                                       
1 U.S. Const. amend. II, 
https://www.law.cornell.edu/wex/second_amendment#:~:text=The
%20Second%20Amendment%20of%20the,regarding%20the%20A
mendment's%20intended%20scope, (last visited Mar 24, 2022). 
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federal laws and regulations governing firearm 
ownership and safety. Over time, some Americans have 
questioned this amendment and the U.S. Supreme 
Court’s interpretation thereof. Recent increases in 
violence have led some citizens, and their legislators, to 
push for an increase in restrictions on firearm ownership. 
There are a variety of questions surrounding this issue, 
such as whether owning a gun is ethical, what 
restrictions, if any, are appropriate for ownership of a 
firearm, should there be federal laws on safe gun storage, 
and under what circumstances may a person use a 
firearm. These questions remain unanswered, or there 
exists broad disagreement as to the issues. This leads us 
to the main question: What is the turning point in which 
Americans will take a stand and increase gun safety 
regulations? This article attempts to answer that 
question. 

Background 
 

The first recorded use of a firearm dates back to tenth-
century China, when gunpowder was first invented.215 
These weapons were referred to as fire lances rather than 
guns because their structure is similar to a “combination 
of a flamethrower and a shotgun.216 Ever since the tenth 
century, humans have developed more effective, 
technologically advanced weaponry, which has led to the 
development of today’s firearm industry. Although 

                                                       
2 Gun History: When Was the First Gun Made?, 
Ammunitiondepot.com (2022), 
https://www.ammunitiondepot.com/blog/gun-history-when-was-the-
first-gun-made, (last visited March 24, 2022). 
3 Id. 
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technological advances in the gun industry have been 
significant, the main utility of guns has remained 
relatively constant throughout history. Originally, guns 
were designed and used solely for military purposes, but 
around the sixteenth century, the purpose expanded to 
include the use of firearms for self-defense and hunting. 
Currently, Americans are living in the contemporary 
period with the greatest firearm innovations the world 
has ever seen. Still, today it is common to associate guns 
with these three purposes. 
 

 The Second Amendment 
 

The Second Amendment gives U.S. citizens the right to 
bear arms. The country’s founders created this 
amendment to “empower the state militias.”217 Federalist 
James Madison believed in a strong, centralized 
government rather than a strong individual. But it was 
state governments which proposed this amendment to 
counter the ability of a federal government becoming all-
powerful, resembling the same threat that led the 
American Revolutionary War. Anti-federalists, fearful of 
a strong federal government, believed that there should 
be strong state militias. The Second Amendment allowed 
for the empowerment of state militias while also giving 
the federal government the ability to build an army, even 
during times of peace.218 The overall purpose of the 
Second Amendment was to give both the federal and 

                                                       
4 Second Amendment, History Channel (2022), 
https://www.history.com/topics/united-states-constitution/2nd-
amendment, (last visited March 24, 2022). 
5 Id. 
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state governments militia power as basic rights of 
protection. Ever since its ratification, the Second 
Amendment has been the subject of two different 
interpretations. One such interpretation is that this 
amendment “protects the right of private individuals to 
keep and bear arms.”219 The alternative interpretation is 
that it protects a collective right for the purpose of 
formal militia units rather than in an individual sense. 
 
The perspective from the first main interpretation argues 
the Second Amendment is a protection of individual 
rights to bear arms and is a common belief of those who 
support the National Rifle Association (NRA), founded 
in 1871.220 NRA supporters advocate against gun control 
measures at all levels of government and believe every 
American citizen has the right to lawfully own a gun. On 
the other hand, there are believers who think that this 
amendment gives the government a collective right to 
bear arms for the good of protecting American citizens. 
This point of view originates from the “well-regulated 
Militia” language within the Second Amendment. The 
argument being that this right should belong solely to 
groups such as the National Guard or other military 
forces.221 
 
There is no law or regulation stating that one specific 
interpretation is either right or wrong, and there are other 
points of view on these interpretations. On one side are 
people who do not believe that individuals or the 
                                                       
6 Id. 
7 Id. 
8 Id. 
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government should have the right to own guns. On the 
opposite side are people who believe there should exist 
no gun regulations for individuals or the government. 
However, most importantly, and despite differing 
opinions, there are people in the middle who have not 
interpreted the amendment to mean the right to bear 
arms is an individual or collective right. Instead, they 
advocate for gun safety regulations, a more ethical 
viewpoint on gun regulations rather than debating on the 
direct interpretation of gun laws. 
 

Alarming Statistics 
 

It is no surprise in today’s America that citizens are 
discussing gun regulations and the Second Amendment 
more than ever. According to The Educational Fund to 
Stop Gun Violence, “Every day, more than 100 
Americans die by gun violence, and nearly 200 
Americans visit the emergency department for nonfatal 
firearm injuries.”222 This fact is astonishing to read, but 
again, it does not take many Americans by surprise. 
Research studies and statistics also show that the firearm 
homicide rate in the United States is nearly twenty-five 
times greater in comparison to other high-income 
countries.223 It is ironic when looking at the statistics of 
gun-related injuries in the U.S. when a primary reason 
for ownership of a firearm is safety. Further, since 1970 

                                                       
9 Gun Violence in the United States, The Educational Fund to Stop 
Gun Violence (2022), https://efsgv.org/learn/type-of-gun-
violence/gun-violence-in-the-united-states/, (last visited March 24, 
2022).  
10 Id. 
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there have been 1,316 school shootings, with the number 
still rising. An astonishing 18% of that total has been 
since the tragic Sandy Hook Elementary School shooting 
on December 14, 2012, making a total of nearly 237 
shootings within the past ten years.224 Not only have 
there been hundreds of school shootings in America, but 
reports show that “an estimated 4.6 million children live 
in a home where at least one gun is kept loaded and 
unlocked.”225 Such statistics are problematic. Across the 
country, Americans are more aware of the gun violence 
epidemic, but many citizens fail to support or change 
their opinion on enacting greater gun safety regulations. 
 

Gun Laws and Regulations 
 

There currently exists significant laws governing 
ownership and possession of firearms and promoting gun 
safety in the United States. These include:  

 
 The National Firearms Act (NFA)  
 The Federal Firearms Act (FFA)  
 The Gun Control Act  
 The Firearms Owners’ Protection Act  
 The Brady Act  
 The Federal Assault Weapons Ban  

                                                       
11 16 Facts About Gun Violence And School Shootings, Sandy Hook 
Promise (2022), https://www.sandyhookpromise.org/gun-
violence/16-facts-about-gun-violence-and-school-shootings/, (last 
visited March 24, 2022).  
12 Id. 
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 The Protection of Lawful Commerce in Arms 
Act  

 Child Safety Lock Act  
 The National Instant Criminal Background 

Check System Improvement Amendments Act.226  
 
Many of these key laws were built upon the framework 
established by the NFA and the FFA and are in 
accordance with protecting American citizens from gun 
violence.227  Although these laws, along with many 
others, are in place, there are still numerous ways for 
Americans to obtain a firearm, both legally and illegally. 
Further, it is not possible to quantify the number of 
unlicensed and unregistered gun owners here in the U.S. 
The Department of Justice is responsible for the 
enforcement of federal laws, including those listed 
above. The federal government is responsible for 
prosecuting individuals who illegally obtain and/or 
possess firearms. The best way for Americans to take 
action to reduce the growing amount of violence in the 
United States is to help compose more strict federal 
regulations for the safe storage of all guns. 
 

Ethan’s Law 
 

The safe storage of firearms can significantly reduce 
firearm related injuries or deaths. A tragic story from 
Guilford, Connecticut demonstrates the needless loss of 
                                                       
13 Key Federal Regulation Acts , Giffords (2022), 
https://giffords.org/lawcenter/gun-laws/policy-areas/other-laws-
policies/key-federal-regulation-acts/, (last visited March 24, 2022). 
14 Id. 
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life and the need for gun safety regulations. Guilford is a 
small town on the shoreline with a population of 
approximately 22,000 people. There a young boy named 
Ethan Song had his life stripped away on January 31, 
2018, playing with a pistol that the owner did not store 
properly. Ethan, along with his friend, was aware that 
the friend’s father kept a firearm in a bedroom closet, 
which the father stored in a cardboard box inside a 
Tupperware container. According to sources, the gun 
had a trigger lock, but both the key for the lock and 
ammunition were stored in the same box. The children 
gained access to the firearm and Ethan lost his life. This 
tragic accident impacted not only the entire town of 
Guilford, but all family, friends, and anyone who knew 
the well-known family. It is no surprise that Ethan’s 
parents and family, along with supporting members of 
the community, came together to make a change.  
 
In March of 2018, the Ethan Miller Song Foundation 
was created to honor Ethan’s life and help protect 
children everywhere. The foundation worked with 
Connecticut Representative Sean Scanlon to create 
Ethan’s Law. In honor of the young boy whose life 
ended too soon, Ethan’s Law requires that “a gun, loaded 
or unloaded, be properly stored so that individuals under 
the age of 18 cannot access the firearm.”228 This law’s 
purpose is to ensure the safety of children by keeping 
guns safely stored according to federal law. Ethan’s Law 
also “creates sensible regulations to ensure people that 
                                                       
15 House Passes Ethan's Law, Housedems.ct.gov (2019), 
https://www.housedems.ct.gov/stallworth/article/house-passes-
ethans-law, (last visited March 24, 2022).  
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can’t buy a gun aren’t building untraceable guns and 
assault weapons from parts purchased online or by using 
a 3D printer” and also “would require that any handgun 
present in an unattended vehicle be stored in a locked 
safe or trunk.”229 This law was created in an effective 
and timely manner to not only ensure the safety of 
children but also to honor the life of a 15-year-old boy 
who did not deserve to have his life end so quickly. 
Ethan’s Law was passed in May of 2019 by the 
Connecticut General Assembly and signed into law by 
Governor Ned Lamont the following month.230 This 
monumental moment for the Song family and all other 
Connecticut residents made a significant change to keep 
children safe.231 
 

Conclusion 
 

The tragic incident of Ethan Song is, unfortunately, one 
of many gun-related fatalities across America. However, 
with the increase in accidents like this, there still has not 
been enough change to effectively reduce firearm related 
accidents nationwide. The Song family has and 
continues to work to get Ethan’s Law enacted at the 

                                                       
16 Id. 
17 Blumenthal, Murphy, and DeLauro Introduce Safe Gun Storage 
Legislation, Blumenthal.senate.gov (2021), 
https://www.blumenthal.senate.gov/newsroom/press/release/blumen
thal-murphy-and-delauro-introduce-safe-gun-storage-legislation, 
(last visited March 24, 2022). 
18 Ethan's Law, Ethan Miller Song Foundation (2022), 
https://www.songstrong.org/ethans-law/, (last visited March 24, 
2022).  
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federal level with the support of thousands. With the 
number of gun-related incidents, it is alarming to see that 
there has not been any major change within the 
Department of Justice, either. Ethan’s Law “could offer 
an early test of how gun legislation might fare in the new 
Congress,” which would aid in the process of major 
change at the federal level.232 Accidents such as the one 
involving Ethan Song are far too common, along with 
school shootings and all other gun-related incidents. 
People never think a gun-related tragedy could happen to 
them, but, realistically, more Americans may experience 
a tragedy if no legal action is taken. Families like the 
Song family were greatly affected by gun violence, yet 
there are still so many who remain silent. Coming back 
to the question for this country, that is, what is the 
turning point in which Americans will take a stand and 
increase gun safety regulations, Americans cannot afford 
to sit by as tragedies continue to happen. As a country, 
we need to make changes to existing laws and to 
enforcement of these laws to reduce our gun violence 
epidemic. These changes can begin with broader gun 
safety laws and increased enforcement. 
 
 
 
 
 
 

                                                       
19 Mark Pazniokas, A CT gun safety measure, Ethan's Law, is before 
Congress, CT Mirror (2021), https://ctmirror.org/2021/02/03/a-ct-
gun-safety-measure-ethans-law-is-before-congress/, (last visited 
March 24, 2022).  
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Abstract 
 

From LED neon signs to plastic poster displays, “Open 
for business” is among the grand opening taglines small 
business owners use to attract consumers. While this 
may be a popular display, staying in business should 
indirectly become the focus element thereafter. Given 
the numerous government regulations small businesses 
are required to follow, both challenges and opportunities 
may arise in terms of compliance. The complexity of 
laws regulating business activities and the direct costs of 
staying up-to-date with constant regulatory changes are 
among the challenges small business owners face. Non-
compliance continues to also have adverse effects for 
small businesses that do not adhere to regulations, 
including monetary penalties and resources used to 
regain compliance and to remain open for business.  
 
Every year, there are new regulations that directly apply 
to small businesses whether in obtaining a business 
license or paying local, state, and federal taxes. 
Consequently, small entities should seek to understand 
the regulatory laws and implement a solid mechanism 
for effective compliance management. In addressing 
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compliance problems, this study offers a practical 
approach to effective regulatory compliance 
management. Ultimately, the goal of compliance is not 
to drive away small businesses, rather to provide 
different opportunities in promoting safe business 
practices.  
 

 
Regulatory compliance is composed of a set of 
guidelines, standards, and procedures that applies to the 
operations of a business organization.233 Lawmakers 
authorize regulatory agencies to enact, enforce, and 
adjudicate the law through regulations and standards.234 
Regardless of industry variations, most, if not all small 
businesses are required to comply with local, state and/or 
federal government regulations. A lack of systematic 
review of the regulatory process does not negate the 
responsibilities that small businesses have to comply 
with the law. Hence, keeping abreast of the regulations 
governing a specific small business organization will 
help ensure compliance and reduce or eliminate the 
financial burdens resulting from noncompliance. 
 
The Small Business Regulatory Enforcement Fairness  
 

                                                       
1 Stay Legally Compliant, U.S. Small Business Administration, 
https://www.sba.gov/business-guide/manage-your-business/stay-
legally-compliant, (last visited April 12, 2022). 
2 Id.  



 
 

  132

UNDERGRADUATE LAW JOURNAL SPRING 2022 

Act of 1996 (SBREFA)235 was enacted to provide small 
business entities a more comprehensive view of federal 
regulations and promote active participation in the 
regulatory process. At the time this legislation was 
enacted, mounting concerns within the small business 
sector signaled to lawmakers that federal regulations 
were overly complex in language, numerous, but also 
costly to implement. Under SBREFA, federal agencies 
are required to assist small businesses in complying with 
regulations and develop programs to address small 
business inquiries.236 Today, the Environmental 
Protection Agency (EPA), Occupational Safety and 
Health Administration (OSHA), Food and Drug 
Administration (FDA) are among the major U.S. Federal 
regulatory agencies. In the restaurant industry, for 
example, OSHA enforces regulations to protect the 
health of consumers and workers. In this way, 
restaurants must comply with the safety measures 
prescribed to remain in business. The EPA is responsible 
for safeguarding the environment and protecting human 
health. The EPA also works with local agencies to 
ensure construction businesses follow the right permits 
and authorizations for building sites.237 Although 
regulatory agencies are responsible for enforcement of 

                                                       
3  S.942 - 104th Congress (1995-1996): Small Business Regulatory 
Enforcement Fairness Act of 1996, s.942, 104th Cong. (1996), 
https://www.congress.gov/bill/104th-congress/senate-bill/942/text, 
(last visited April 12, 2022). 
4 Id. 
5Environmental Protection Agency, USA.gov, 
https://www.usa.gov/federal-agencies/environmental-protection-
agency (last visited April 12, 2022). 
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applicable regulations and statutory law, every small 
business entity has a shared responsibility to understand 
and comply with the regulations established.  
 
 
Due to the evolving regulatory environment, complex 
terminology, compliance costs, and added regulations 
emerge as part of the challenges faced by small 
businesses. In addressing those challenges, a small 
business should not treat regulatory compliance only as a 
quick fix to mitigate business risk. Instead, a small 
business should conduct a thorough analysis of 
regulatory laws that relate to and that may impact its 
operations. Subsequently, internal procedures or a 
compliance management system can promote an 
understanding of current regulations and assist in 
avoiding the pitfalls of noncompliance. However, those 
procedures should not become a passive checklist of 
compliance obligations. This is an on-going process that 
requires an active interest in the laws that affect a given 
business industry.238 
 
Small Business: The Definition and Context 
 
As defined in the U.S. Code, Title 15 Chapter 14A 
§ 632, businesses that are classified as “small” are 
independently owned and operated entities that are not 

                                                       
6 Mar Pérezts & Sébastien Picard, Compliance or Comfort Zone ? 
The Work of Embedded Ethics in Performing Regulation, 131 
Journal of Business Ethics 833-852 (2015), 
https://www.jstor.org/stable/24703644, (last visited April 12 2022). 
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dominant in their industries.239 To determine which 
businesses qualify for this classification, a set of criteria 
such as size standards are considered in the application 
process. The Small Business Association (SBA) is the 
federal agency responsible for size classifications, under 
the North American Industry Classification System 
(NAICS). In distinguishing small businesses from larger 
firms, the SBA look at the degree of competition in the 
market as well as entry barriers to assess their overall 
economic impact.240 Although this may vary from 
industry to industry, establishing size standards 
considers: 

1. The average number of employees 
2. The average annual receipts241 

 
In calculating the number of employees, the SBA 
considers any person that is hired part-time, full time or 
another employment basis. Receipts are revenues that 
the business received or accrued from its operations 
averaged on an annual basis. Size standards are 
important in determining which businesses meet the 
requirements for federal contracting programs, loans, 
and other government benefits.242  Size standards are 
based on either average number of employees or annual 

                                                       
7 15 U.S.C.A. § 632  
8 Id. 
9 Size Standards, U.S. Small Business Administration, 
https://www.sba.gov/federal-contracting/contracting-guide/size-
standards, (last visited April 12, 2022). 
10 Small Businesses and Enforcement, United States Environmental 
Protection Agency, https://www.epa.gov/enforcement/small-
businesses-and-enforcement, (last visited April 12, 2022). 
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receipts of a small business. For instance, the number of 
employees in a manufacturing and mining enterprise 
should not exceed 500, meanwhile the average revenue 
in the crop production industry enterprise should not 
exceed $1.0 million. To determine eligibility for small 
business identification, business owners can review the 
NAICS code for their area of business and size 
standards, as outline by the Small Business 
Administration. See, Table 1. 
 
Table 1. Examples of Small Business Size Standards 
by NAICS Industry243  
 

 
                                                       
11 13 C.F.R. § 121.201, What size standards has SBA identified by 
North American Industry Classification System codes?, 
https://www.ecfr.gov/current/title-13/section-121.201, (last visited 
April 12, 2022). 

NAICS 
Code 

NAICS U.S. industry title 

Size 
standards in 
millions of 

dollars 

Size standards 
in number of 
employees 

Sector 11 - Agriculture, Forestry, Fishing and Hunting 

111110 Soybean Farming $1.0

111120 Oilseed (except Soybean) Farming $1.0

111130 Dry Pea and Bean Farming $1.0 

Sector 21 - Mining, Quarrying, and Oil and Gas Extraction 

211120 Crude Petroleum Extraction 1,250 

211130 Natural Gas Extraction 1,250 

Sector 22 - Utilities 

221111 Hydroelectric Power Generation 500 

221112 Fossil Fuel Electric Power Generation 750 

Sectors 31-33 - Manufacturing 

311811 Retail Bakeries 500 

311812 Commercial Bakeries 1,000 
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Regulatory Compliance in Business Practices 
 
Compliance when effectively enforced can yield various 
positive outcomes in business practices. Regulatory 
government agencies and small businesses are both 
major players in achieving enforcement results. For 
instance, the Internal Revenue Service (IRS) provides 
different guidelines to ensure that small businesses 
submit payroll taxes for employees and report their 
quarterly taxable earnings. With active implementation 
and participation from all the stakeholders, regulatory 
compliance helps:  
 
• Ensure safe business practices between small 
businesses, employees, and consumers 
• Maintain accountability and transparency in 
business transactions 
• Promote fair dealings and ethical behaviors  
• Help establish consumer trust and strong 
business reputation 
• Protect small businesses against future liabilities 
and suits244  
 

Compliance Challenges for Small Businesses 
 
Complex regulatory processes can create challenges for 
new and existing small businesses. Often, business 
owners do not know where to access information 
relating to existing or new regulations or simply do not 
actively engage in the compliance system. When small 

                                                       
12 Id. 
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businesses view compliance as a list of daunting 
obligations, there is more friction in the implementation 
phase, thus leading to undesirable regulatory outcomes 
such as penalties, fines, and other enforcement remedies. 
Local, state, and federal agencies are empowered to 
interpret federal law, to create regulations that have the 
effect of the law, and to investigate and adjudicate 
violations of the law. Thus, for small businesses, the first 
interaction with regulatory compliance matters will be 
with a governmental agency and the law within its 
jurisdiction. Small businesses face various compliance 
challenges including interpreting complex legal 
language, managing rising compliance costs, and staying 
current with an ever-changing regulatory environment.  
 

A. Complex Legal Language 
 
At the federal level, new regulations are published in the 
Code of Federal Regulations (C.F.R.),245 an official 
guide that contains regulations enacted by the federal 
government. This is a starting point for a small business 
to acquire a basic understanding of the legal terminology 
applicable to its industry. Complex legal language 
presents a challenge for small businesses in terms of its 
technicality. “Technicality is a function of the finesse of 
the distinctions a rule makes, the specialized 
terminology it employs, and the redefined substantive  

                                                       
13 https://www.ecfr.gov/ 
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judgments it requires”.246 In attempting to understand the 
law and other various rules, small business owners often 
find the regulatory process advanced in technical terms 
and demanding expertise in the law or, at the very least, 
assistance from a legal professional.247 While any small 
business should have access to a legal professional, fees 
and costs increase compliance costs.  Often, small 
business owners perceive regulations as lengthy 
documents with complex language. Typically, small 
businesses must stay abreast of different areas of the 
law, including employment law, environmental law, 
labor law, tax law and other pertinent laws that vary by 
industry. This increases the challenges of compliance 
because legal terms and provisions used in, for example, 
the healthcare-related industry are different from the 
automotive or manufacturing industries. However, there 
some common legal terms that applies across industries 
including “liability”, “negligence”, “malfeasance”, 
“alternative dispute resolution”, to name a few.  
 
Comparatively, administrative agencies educate small 
businesses on how to remain compliant. Many agencies 
provide educational resources both in print and digital 
versions. For example, the EPA host a website 
containing current information related to laws and 
regulations by business sector. The EPA offers other 
printed materials including manuals, policy statements, 
interpretive memoranda, and bulletins for further 
                                                       
14 Peter Schuck, Legal Complexity: Some Causes, Consequences, 
and Cures, Duke Law Journal, vol. 42, no. 1, 1992, pp. 4, 
https://doi.org/10.2307/1372753, (last visited April 12, 2022). 
15 Id. 
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guidance on compliance.248 The SBA also helps small 
businesses comply with federal laws by assisting with 
compliance issues and responding to inquiries relating to 
federal regulations. In other instances, legal rulings 
require a more thorough understanding, thus small 
businesses must allocate additional resources to receive 
assistance from lawyers, industry experts, and 
accountants. The average costs of a small business 
lawyer can range from $150 to $1,000 per hour in larger 
cities including New York and San Francisco.249 
Consequently, small businesses have increased 
regulatory cost burdens directly associated with 
compliance. 
 
B. Compliance Costs 
 
Both internal and external regulations impact the costs of 
compliance in different industries. Internal costs include 
recordkeeping, staff training, internal auditing, payroll 
compliance and other monitoring procedures. External 
expenses comprise of hiring consultants and auditors, 
adhering to tax compliance costs,250 as well as other 

                                                       
16 EPA Guidance Documents, https://www.epa.gov/guidance, (last 
visited April 12, 2022). 
17 How Much Does a Business Attorney Cost Per 
Year? International Centre for Trade and Sustainable Development, 
https://www.ictsd.org/business/how-much-does-a-business-attorney-
cost-per-year/, (last visited April 12, 2022). 
18 Eichfelder, Sebastian, and Michael Schorn. Tax Compliance 
Costs: A Business-Administration Perspective, FinanzArchiv / 
Public Finance Analysis, vol. 68, no. 2, Mohr Siebeck GmbH & Co. 
KG, 2012, pp. 191–230, http://www.jstor.org/stable/23272525, (last 
visited April 12, 2022). 
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licenses or permits renewal requirements. Small 
businesses pay on average $11,700 per year per 
employee in regulatory costs, and the “costs of 
regulation to smaller businesses with 50 employees or 
less are nearly 20% higher than they are for the average 
firm”.251 Compliance costs are likely to keep rising 
given the ongoing changes in the regulatory landscape.  
Sources for regulatory compliance costs are too 
numerous to list here, but one strategy to help manage 
compliance costs begins with a workable compliance 
management system.    
 
C. Constant Regulatory Changes 
 
Small business entities face immense pressures to keep 
abreast of new changes in laws, regulations, and policies. 
Every year, there are adjustments and/or changes made 
in terms of regulations. For example, the IRS may decide 
to adjust the tax bracket based on perceived economic 
activity. In addition, the Code of Federal Regulations 
expands and contracts as regulations are enacted, 
amended, or superseded. “Between fiscal year 2005 and 
fiscal year 2014, federal agencies published 36,457 final  

                                                       
19 Michael Hendrix, Regulations Impact Small Business and the 
Heart of America's Economy, U.S. Chamber of Commerce 
Foundation, March 14, 2017, https://www.uschamberfoundation. 
org/blog/post/regulations-impact-small-business-and-heart-
americas-economy, (last visited April 12, 2022) 
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rules.”252 This data shows the numerous rules that have 
an impact on the regulatory sector as it accumulates 
throughout the years. 
 
In closing, small businesses are not entirely at the mercy 
of governmental regulations and the agencies that 
promulgate and administer them.  The Administrative 
Procedure Act provides procedural rights to small 
businesses to make public comments on proposed rules 
prior to their final drafting and enactment.  In addition, a 
small business has the right to contest alleged violations 
for which it is cited, and to have its “day in court” before 
an administrative law judge (“ALJ”). Should the 
business lose at the ALJ level, it may petition the 
agency’s commissioners or head. Once its administrative 
remedies are exhausted, a small business might also seek 
judicial review in the local, state, or federal court 
system.253  
 

Compliance Management Approach 
 
In navigating the regulatory environment, a good 
compliance management approach is essential. 
Management procedures cannot be vague, as such, 
strategic ongoing planning will be required.  Small 

                                                       
20 2015 Report to Congress on the Benefits and Costs of Federal 
Regulations and Agency Compliance with the Unfunded Mandates 
Reform Act, Office of Management and Budget, 
https://obamawhitehouse.archives.gov/sites/default/files/omb/infore
g/2015_cb/2015-cost-benefit-report.pdf, (last visited April 12, 2022) 
21 Nancy K Kubasek et al., Dynamic Business Law, 1042-1050 (5 
ed. 2019). 
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businesses which do not possess the resources to 
implement a full compliance program can be proactive 
in their internal compliance procedures. For instance, 
they can implement recordkeeping tools geared towards 
tracking financial records. The SBA published a general 
guide on how small businesses can stay legally 
compliant.254  A brief summary includes:  
 
1. Identify laws, regulations, and standards 
applicable to your business or industry 
2. Know which local, state, or federal agencies 
enforce and oversee regulations pertaining to your 
business and location 
3. Check for license, permits, and recertification 
requirements  
4. Monitor internal and external compliance 
requirements for changes and new regulations   
 

Conclusion 
 
Upon being recognized as a “small” entity, business 
owners or management should research which 
governmental agencies create and oversee regulations in 
their specific industries. Regulatory or administrative 
agencies have those powers granted in the enabling 
statutes of legislative acts. Agencies have executive, 
legislative, and adjudicatory powers.255 Upon being 

                                                       
22 Stay Legally Compliant, U.S. Small Business Administration, 
https://www.sba.gov/business-guide/manage-your-business/stay-
legally-compliant (last visited February 24, 2022). 
23 Nancy K Kubasek et al., Dynamic Business Law, 1042-1050 (5 
ed. 2019). 
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recognized as a “small” entity, business owners or 
management should research which governmental 
agencies create and oversee regulations in their specific 
industries. Regulatory or administrative agencies have 
those powers granted in the enabling statutes of 
legislative acts Those regulations vary by industry and 
location, but small businesses have the responsibility to 
operate in accordance with local, state, and federal laws. 
Noncompliance with such regulations can result in 
paying penalties and fines. Failure of compliance can 
also lead to the revocation of a business license within a 
state.  
 
Compliance may seem demanding and time consuming 
to some, but it has many positive benefits including 
accountability in business practices. Small businesses 
should have in place policies and procedures to stay 
current with proposed and enacted regulations. 
Consequently, the future of regulatory compliance 
depends on the contribution of all the stakeholders. To 
this end, small businesses can become agent of change in 
their implementation plans, further promoting business 
longevity and safe business practices. Government 
agencies and policymakers in turn have the 
responsibility to uphold an effective compliance 
framework and dynamic economy. 
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