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Letter from the Editor-in-Chief
As the school year draws to a close, I wish to congratulate and give thanks to
all our student authors, faculty members, and executive board for their tireless
work. They dedicated their time, efforts, and hearts to the journal. Without their
commitment and hard work, this publication wouldn’t be possible. I would also
like to give special thanks to our phenomenal Treasurer, Yossra El-Sharawy,
for being my number two throughout the entire publication process. I couldn’t
have asked for anyone else to be by my side. I would further like to express my
deep appreciation and gratitude to advisors Dr. Cheryl Arflin and Anthony
Horky, for their tremendous help and guidance. When I assumed the duties of
Editor-in-Chief in March, they were always there to assist and lend a helping
hand. Lastly, I’d like to give thanks our very own Stephan Schneider, whose
commitment to the journal knows no bounds, despite graduating in Fall. I have
never met an Editor-in-Chief with quite such dedication to the journal before.
Below, I have included his own letter, whose kind sentiments I echo greatly:

This year marked a new chapter for our journal. After
publication of our last journal, our illustrious founder and
advisor, Cheryl Arflin, announced her well-deserved
retirement from teaching. Unfortunately, this also meant the
end of her advising role. While we were blessed to reach out
to her for any advice, we owed it to future generations at the
journal to rebuild our organization so that it could exist
without its prodigious founder. However, the ULJ did not
only focus on internal operations. In an effort to start a law
symposium, I was able to bring Boca Raton mayor, Scott
Singer, to campus for the first time. Drawing from his
experience as a lawyer and as mayor, he shared his thoughts
on how law and politics could be used to serve the
community.
As I think back on this year, I want to thank my executive
board, my editing board, and the advisors for all their hard
work. I especially want to thank Samantha Maciel and
2
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Yossra El-Sharawy for their tremendous efforts. Thank you
for all your great advice, your wonderful support, and your
exemplary leadership. I could not have asked for a better
team and I left my office at the ULJ knowing that it was in
more than capable hands.
Finally, I want to thank the wonderful authors featured in
this journal. This journal exists to help FAU students share
their ideas on issues of law. Having written for the journal
myself, I can attest to the hard work each and every studentauthor has put in. This year, we feature wonderful topics
ranging from drone law, white collar crime, abortion, credit,
and cyber warfare. These articles will be published in a
physical book and online. Please visit our website
(www.journals.fcla.edu/fau_undergraduatelawjournal) to
view our full archives of journals. If you have any questions
or you wish to send a message to a specific author, please
reach out to fau.ulj@gmail.com. Thank you for your
continued support of our journal and I know you will enjoy
the knowledge contained within this book.
Sincerely yours,
Stephan G. Schneider
Editor-in-Chief | The Undergraduate Law Journal of FAU, 2019-2020
With that said, I am proud to see this year’s journal touch upon quite a few
exciting topics, from medical malpractice, property rights, drone law, credit
checks, and more. It is my sincerest hope that this journal continues to be a
vehicle for students to explore a variety of legal issues, as it has done for the
past 10 years. Happy reading!
Best wishes,
Samantha A. Maciel
Secretary/Editor-in-Chief, Undergraduate Law Journal, 2020
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notion of implicit racial biases may be viewed as a notable component, one that
determines the way in which people of this particular community move through
the world including the courtroom.
An Insight on Credit Checks for Employment Purposes: The Numerous
Issues Associated and the Comprehensive Credit Act of 2020
by Yossra El-Sharawy. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 90
The Fair Credit Reporting Act (FCRA) enacted in 1970, addresses the use of
credit reports for employment purposes. In the last few months, The House
introduced H.R 3621, a bill that drastically amends the FCRA, and if passed by
the Senate, the bill will address the prevalent issues as well as have a profound
impact on hiring practices. This article examines the FCRA, the issues
concerning credit checks for employment purposes, and the current
amendments proposed.
But It’s My Choice, Right? Abortion Law Reform in the United States
by LaTasha Ross . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 106
Since the 1900s, abortion has been a topic of mass and continuous scrutiny in
our nation. From Griswold v. Connecticut to June Medical Services v. Gee, the
legal battle over abortion rights has raged on for over a century. This article
attempts to explain the reasoning behind the passion of both sides of the debate
and where abortion law is headed in the future.
How Cash Bail Negatively Affects the United States
by Jessica Savage. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 114
The Bail System is an imperfect system that has influenced many cases,
advocating for and against The Bail Reform. This system may be to blame for
the direct and inadvertent discrimination that minorities have been subjected to
since the 1800’s. This article will examine the history behind this complex
system along with providing examples, statistics, and case law about the
disparities that exist in today’s court systems.
Who Should Decide the Fate of Medical Malpractice Cases?
by Leanet Gutierrez . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 121
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The author hopes to provide the reader an introduction and review of the
mandatory screening panel procedure (also known as the mandatory review
panel procedure) in medical malpractice cases implemented through 17 U.S.
states. Initially created to reduce the rising costs of medical health care for
citizens, today’s screening panels present complicated and contentious issues
for the legal community, the legal establishment, and society in general.
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While most use social media as a positive tool, adversaries like the Russian
government have manipulated this and turned it into a cyber-weapon directed
straight at our Democracy. Although these findings are apparent, will the United
States take the proper steps to protect American elections and politics from
future foreign meddling? This article analyzes what laws are in place and how
they work in preventing foreign meddling in American elections and
campaigns. In particular, the Foreign Agents Registration Act (FARA) 22
U.S.C.§ 618 is explained and violations are examined to demonstrate its
importance in protecting our democratic institutions.
How Capitalism and Socialism Differ in Regard to Property Rights
by Sayd Hussain, Leanet Gutierrez, and Robert Marriaga . . .. . . . . . . 149
Throughout history, the rules of property have been regularly disputed in regard
to its philosophy and justification. The ideals of private property became a
philosophical debate during the 18th to 19th centuries with philosophers such
as John Locke, who supported private property as a natural right; Jean-Jacques
Rousseau, who believed property was not natural; and Karl Marx, who argued
that private property should be entirely abolished. Further, this article examines
the economic debate between capitalism versus socialism as it relates to private
property.
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The Gray Area of White-Collar Crime: It Isn’t Black or
White
By Stephan G. Schneider
Introduction
White-collar crime is an issue that enthralls society. It has been the topic
of many successful television shows, books, and movies. Society
received one of its most revered movie quotes when Gordon Gekko told
a room full of investors that “Greed is good.”1 Politicians like Elizabeth
Warren base entire platforms on it and situations like the Trump
investigation, the Iran-Contra scandal, and the Enron fraud dominate
news headlines. It is most curious though that although society finds itself
constantly entertained at white-collar crime, the study of it is quite
lacking. To be fair, this lack of understanding is not for lack of trying.
The study of this societal phenomenon has come a long way since the
term was introduced by Sutherland in the 1940s.2 Criminologists and
other social scientists have presented a broad spectrum of literature that
narrowly present theories that explain white collar crime.
While the literature and theories presented by these experts go a long way
in helping explain white-collar crime, sometimes the best understanding
can come from those at the middle of it – convicted white collar
criminals. Such a concept is not unusual; as showcased in Netflix’s
critically acclaimed docuseries Mindhunter, the FBI conducted criminal
personality profiling of mass murderers and serial killers to gain a better

1

Wall Street (20th Century Fox, 1987).
David O. Friedrichs, TRUSTED CRIMINALS (WADSWORTH CENGAGE LEARNING. Eds.,
4th ed. 2010).
2

7

SPRING 2020

UNDERGRADUATE LAW JOURNAL

understanding of those crimes.3 Such an idea has also been useful in
driving plots of entertainment media. In addition to Mindhunter, criminal
consultants have been featured prominently on USA’s television series,
White Collar, and the hit film classic, Silence of the Lambs.
It is thus in that spirit that one should keenly study the words of Andrew
“Andy” Fastow. Mr. Fastow is infamous for his role in the Enron scandal.
As the chief financial officer (CFO) for the company, he was crucial not
only in perpetuating the conspiracy but in helping the government prove
its case as a state witness. Since he was released after serving six years
in prison,4 Fastow has joined the lecture circuit where he has shared his
perspective on white-collar crime. It was through his lecture circuit that
he came to Florida Atlantic University and gave a presentation that
explicated a simple but piercing observation on white-collar crime. In
this lecture, he walked the audience through his mind; he explained his
thought process in certain situations and he argued that there is a
distinction between following the rules and doing the right thing.5 He
expounded upon the fact that he was named CFO of the year and
convicted as a felon for the same behavior. Essentially, Fastow touched
on the notion of a gray area.
This paper proffers that white-collar crime can be best explained as a gray
area. This area is the manifestation of ambiguity that confounds
criminologists, politicians, and agents of our court system. While the
3

Joey Nolfi, 'Mindhunter' Trailer: David Fincher Returns to Netflix with New
Drama, ENTERTAINMENT WEEKLY, http://ew.com/tv/2017/03/01/netflix-mindhuntertrailer/.
4
Joe Weisenhal, Andy Fastow, The Architect of The Enron Fraud, Just Left Prison,
BUS. INSIDER (May 11, 2011), https://www.businessinsider.com/andy-fastow-enronarchitect-goes-to-halfway-house-2011-5.
5
Andrew Fastow, Former CFO of Enron, Address at Florida Atlantic University (Nov.
29, 2018).
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Gray Area Perspective will not answer questions such why some people
commit these crimes and other don’t, it serves as a symbolic land survey
that will help better identify and define white-collar crime.
This manuscript is divided into several sections. Section One will provide
an overview of white-collar crime with a particular emphasis on the
plethora of ambiguous definitions when studying it. Section Two will
then take a closer look at white collar crime. Specifically, this section
will provide an overview of the notable theories used to study whitecollar crime. With this in mind, Section Three builds on the foundations
laid out by the previous sections to explain the gray area. It will
specifically explore what it is, how it is created, and how it plays a role
in letting white-collar crime go undetected. Furthermore, it will look to
explain why it is so hard to prevent. Finally, Section Four briefly
concludes the paper with possible solutions that would help address
white-collar crime.
Section One | What Is White-Collar Crime?
The Trouble with Defining White-Collar Crime

Usually, when studying crime, one can straightforwardly note the
parameters for that which is being studied. The elements of conventional
crime are easily recognizable. Generally, crimes such as murder, assault
and battery, possession of drugs, and burglary are crimes that are
identified by a colloquial refrain: if it walks like a duck, talks like a
duck… it must be a duck. Throughout recorded history, humans have
recognized what type of behavior is not socially acceptable and have
crafted prohibitions against it. Indeed, one can look at the Old
Testament’s condemnation of Cain’s murder of his brother, Abel,6 or at
6

LIFE APPLICATION STUDY BIBLE (Tyndale House Publishers ed., 1996).
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the prohibitions of murder, adultery, stealing, and lying within the Ten
Commandments7 to see how conventional crimes have clear parameters
for unacceptable actions and behaviors. Indeed, comment must be made
on the very term of “conventional crime.” Merriam-Webster defines
“conventional” as “formed by agreement or compact; according with,
sanctioned by, or based on convention, lacking originality or
individuality; ordinary, commonplace.”8 The very notion of calling these
types of crimes “conventional” points to the fact that there is no question
as to identifying these actions and behaviors as crimes.
White-collar crime is somewhat the antithesis of conventional crime in
that conventional crime tends to be straightforward and easily
recognizable, whereas white-collar crime is a source of considerable
confusion.9 “Although criminologist Edwin H. Sutherland is generally
given credit for introducing the term white collar crime into the literature
in 1939, recognition of this type of crime extends well back in history.”10
This is noteworthy in showing how society has differed in observing
these two types of crimes. Whereas conventional crime was identified
and codified in the Old Testament, in Hammurabi’s Code, and other
doctrines of human society, it wasn’t until 1939 that social researchers
were able to even put a name to the issue. This begs the questions of how
the law can address any undesirable behaviors if the study of the
phenomena is not even methodized. Succinctly, whereas conventional
crime has been codified since the beginnings of human society, one could
argue that society only started thinking of white-collar crime in a
systemic manner as recently as 1939.
7

Id.
Conventional, MERRIAM-WEBSTER, https://www.merriamwebster.com/dictionary/conventional.
9
Friedrichs, supra note 2.
10
Id.
8
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Compounding its late start, the systemization of white-collar crime still
lags behind conventional crime for another reason. “Confusion about the
meaning and most appropriate application of this concept continues” to
this day.11 Part of the problem in studying and addressing white-collar
crime is a result of the fact that the phenomenon’s study is in itself
ambiguous. If observers are unable to even agree on definitions, then how
can one successfully act against it? David Friedrichs highlights the root
of this problem in his textbook, “Trusted Criminals.”12 He notes:
In some cases, different terms refer to the same activity;
in other cases, they refer to specific types of crime.
Obviously, the invocation of so many different terms,
interrelated in such a bewildering variety of ways,
contributes to the general confusion about white-collar
crime. Each term is likely to have some unique
connotations, and each tends to emphasize a particular
dimension of white-collar crime.13
Such is the case that one study documented the effect that inconsistent
terminology has on responding to incidents. This study demonstrated that
product counterfeiting incidents have properties both consistent and
inconsistent with white-collar crime as traditionally defined; sometimes
they occur concurrently.14 Furthermore, it found that “failure to embrace
[a] broad classification can lead to ineffectively estimating its occurrence

11

Id.
Id.
13
Id.
14
Justin A. Heinonen, John Spink, & Jeremy M. Wilson, When crime events defy
classification: The case of product counterfeiting as white-collar crime, SECURITY
JOURNAL (2017).
12
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and its effects on the economy, public safety and health, and brand
owners.”15
With that said, there is some agreement among criminologists. For
example, they are “in agreement that it (1) occurs in a legitimate
occupational context; (2) is motivated by the objective of economic gain
or occupational success; and (3) is not characterized by direct, intentional
violence.”16 With these tracks laid in place, formal definitions are
provided as follows: Black’s Law Dictionary establishes white-collar
crime as “[a] nonviolent crime … involving cheating or dishonesty in
commercial matters.”17 Friedrichs provides a more comprehensive
definition as defined by “a group of criminologists who met specifically
to address the dispute over the meaning of the term.”18 Their definition
stipulates:
White-collar crimes are illegal or unethical acts that
violate fiduciary responsibility of public trust committed
by an individual or organization, usually during the course
of legitimate occupational activity, by persons of high or
respectable social status for personal or organizational
gain.19
A Multistage Approach to Defining White-Collar Crime

Such a definition relies on utilizing a multi-stage approach. A coherent
and meaningful understanding requires one to approach the issue in
15

Id.
Id.
17
What is white collar crime?, Black’s Law Dictionary, 2nd ed.,
https://thelawdictionary.org/white-collar-crime/
18
Friedrichs, supra note 2.
19
Id.
16
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stages.20 As it relates to white-collar crime, scholars rely on three stages
to define white collar crime: polemical, typological, and operational.21
As its name implies, the first stage is the definitional stage and is
controversial.22 Notwithstanding the nuanced controversy, “[i]t is widely
accepted today that the characteristics and consequences of corporate
crime make it fundamentally different from the range of activities
subsumed under the heading of occupational crime.”23 Moving onto the
typological stage, one proceeds with the purpose of organizing patterns
of crime and criminal behavior.24 Such patterns are systematically
organized into coherent or homogeneous categories with the intention of
facilitating the explanation and response to crime.25
Friedrichs compiled and presents the principal criteria for differentiating
between the types of white-collar crimes. Broadly defined, they are: (1)
the context in which illegal activity occurs, including the setting; (2) the
status or position of the offender; (3) the primary victims; (4) the
principal form of harm; and (5) the legal classification.26 Even with such
typological categories, the patterns of actual of lawbreakers are so varied
that some commenters are concerned that typologies may distort reality
rather than clarify it.27 With that said, Friedrich notes that “one must
accept the inevitably arbitrary and limited attributes of any classification
scheme” and acknowledge that typologies provide “a necessary point of
departure for any meaningful discussion of white-collar crime.”28 Thus,
20

Id.
Id.
22
Id.
23
Id.
24
Id.
25
Id.
26
Id.
27
Id.
28
Id.
21
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academics have generally applied the following typology to follow
activities with a close generic relationship with white-collar crime: (1)
corporate crime; (2) occupational crime; (3) governmental crime; (4)
state-corporate crime, crimes of globalization, and high finance crimes;
and (5) enterprise crime, contrapreneurial crime, technocrime, and
avocational crime.29
With typologies established, one can then move to the operational stage.
On this level, “the objective of the definition is the provide a point of
departure for focused empirical research or comparative critical
analysis.”30 Friedrich again compiles a list of eight federal crime
categories under one approach at this level: (1) securities fraud; (2)
antitrust violations; (3) bribery; (4) tax offenses; (5) bank embezzlement;
(6) postal and wire fraud; (7) false claims and statements; and (8) credit
and lending institution fraud.31 Considering this list, it is important to
note that these categories are not exclusive; “many empirical studies of
white-collar crime adopt much narrower definitions of specific types of
white collar crime for purposes of quantitative analysis.”32
Trust

Regardless of the scope applied in defining white-collar crime, almost all
scholars agree that “trust and its violation are certainly key elements of
white-collar crime.”33 This manuscript derives much of its information
from Friedrichs’s critically acclaimed textbook on white-collar crime. In
showing how important the notion of trust is, he aptly titled the book

29

Id.
Id.
31
Id.
32
Id.
33
Id.
30
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“Trusted Criminals.”34 However, one must take care to observe the
relationship of trust and white-collar crime with nuance. As explicated
by Friedrichs,
The violation of trust has some significant consequences
beyond the immediate losses suffered by the victims of
crimes. One of the most pernicious consequences of
violations of trust – especially when committed by people
in high places in government and in the corporate world –
is the potential for an increase in distrust. To that extent,
people become distrustful and cynical, the likelihood of
cooperative and productive relationships is diminished.35
To this point, one research study sought to tie the theoretical link between
white collar crime and trust. The study used data from the Washington
Post and ABC News Poll following the savings and loan scandal and the
Dotcom bust.36 It found evidence that trust is a strong predictor of belief
in investing in a given industry.37 Within the study, results of a series of
logistic regressions suggest that trust is impacted by high-profile whitecollar crime.38 Conclusively, it found evidence to suggest that highprofile trust breaches lead to resource withdrawal; this adds the economic
damages incurred directly from white-collar crime.39

34

Id.
Id.
36
Thomas E Dearden, Trust: the unwritten cost of white-collar crime, JOURNAL OF
FINANCIAL CRIME, (1), 87. (2016), https://doi-org.ezproxy.fau.edu/10.1108/JFC-022015-0007.
37
Id.
38
Id.
39
Id.
35
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Who Are the Perpetrators?

No definition is complete without an attempt to codify perpetrators. Even
though such a task is imprecise due to the nature of white-collar crime’s
broad spectrum, scholars do accept some valid generalizations. These
generalizations are collected and summarized by Friedrichs: White-collar
criminals are likely to be middle-aged or older and begin offending at a
later age.40 They also are significantly more likely to be middle and upper
class. In regard to race, whites are overrepresented for middle and highlevel offenses whereas African Americans are in the majority for lower
level offenses such as welfare fraud.41 Males greatly outnumber females;
Friedrichs cites the dominance of male domination of corporations and
outside-the-home occupations as a factor.42 That said, women are
breaking through the glass ceiling and joining the elite corporate,
occupational, and political class; data suggests that as women become
more involved in business, their offenses would also rise.43 Generally,
white-collar criminals are more likely to be employed, are better
educated, have strong community group and church affiliations, and are
married with stable family situations.44
The Ambiguous Definitions of White-Collar Crime
In summary, the problem with addressing and understanding white-collar
crime starts at the definitional level. Whereas conventional crime has
firm parameters guiding the labeling of certain actions and behaviors,
those governing white-collar crime are ambiguous on multiple levels. In
finding a rationale for this, one might look at the fact that it wasn’t until
1939 that social scientists labeled the stratum as white-collar crime.
40

Friedrichs, supra note 2.
Id.
42
Id.
43
Id.
44
Id.
41
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Indeed, an inability to label a category makes it difficult to examine and
determine its composition. However, such a theory would not sufficiently
explain the ambiguity. It is more likely that the nature of white-collar
crimes is inherently ambiguous. As later sections will expand upon, these
behaviors and actions are nuanced in such a way that even the most
sophisticated system would have trouble defining it. Friedrichs puts it
best when he compares the concept of white-collar crime to a Chinese
puzzle: “whichever way one turns with it, new difficulties and
conundrums are encountered.”45
Section Two | A Closer Look at White-Collar Crime
Applying Theories of Criminality

“Only human beings attempt to explain the behavior of others instead of
simply responding to it.”46 Such manifestation of human ingenuity and
creativity is methodized through the creation of theories. These formal
explanations attempt to make sense of what happens around us.47 With
that said, any explanation will be influenced by individual
interpretation.48 This results in sometimes contrasting explanations of the
same event. Any explanation for white collar crime should “explore the
interrelationships involved in white collar crime as criminality, as an
event, and as criminalized activity.”49 This section will highlight several
distinguishable criminality theories.
The basic theories of criminality establish that white-collar criminals are
different from conventional criminals.50 With this in mind, the theories
45

Id.
Id.
47
Id.
48
Id.
49
Id. at 221.
50
Id.
46
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seek to identify the nature of these differences.51 However, there are
certain understandings that successful theories must embrace. J. David
Singer, a political scientist, notes that “in any area of scholarly inquiry,
there are always several ways in which the phenomena under study may
be sorted and arranged for purposes of systemic analysis.”52 In his paper,
he warns that any researcher must balance the need to explain or predict
with avoiding distortion at the expense of total representational
accuracy.53 Singer ultimately argues that proper explanations require
translations between macro and micro levels.54 Whereas Singer focuses
on international relations, such a quandary exists in the area of law and
criminality as well. Indeed, any researcher of white-collar crime must
take note of the three different explanatory levels for which to observe
white-collar crime. The Macro-level focuses on the conditions within a
society or the organization that promotes white-collar crime.55 The
Micro-level observes the offenders’ individual choices and
predispositions.56 Finally, the Meso-level studies the situational factors
or specific circumstances at play.57 Observing and distinguishing each
level is essential as the Gray Area Perspective will make apparent. The
most successful theories are those that are able to attain minimal
distortion throughout the various levels as broadly applied to various
specific circumstances.
Before looking at the gray area, it is helpful to take note of the existing
theories offered by social scientists. One such theory is the Routine
51
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Activities Theory. First proposed in a series of papers by Lawrence Cohen
and Marcus Felson, this theory presented that the presence of three
components increased the likelihood of crime.58 Under this theory, crime
was the intersection of (1) the lack of capable guardians; (2) motivated
offenders; and (3) suitable targets.59 On one end, one must consider the
notion of guardianship. “Even the most motivated offenders may ignore
valuable targets if they are well guarded.”60 In terms of motivation, one
may turn to generalizations to find those with a propensity for crime.
These then combine with suitable targets for the opportunity of
committing a crime.
Another theory is under the umbrella of social structure theories and
focuses on the association between social conditions and crime.61 As its
name implies, Strain Theory essentially observes the stress faced by
frustrated people who desire success but lack the perceived means and
opportunity to achieve it.62 Thus, they turn to crime. Contemporary Strain
Theory comes in two distinct formulations: Structural strain uses a
sociological lens to suggests that economic and social sources of strain
shape collective human behavior.63 In contrast, Individual strain relies
upon a psychological reference to suggest that individual life experiences
cause some people to suffer pain and misery; these feelings are then
translated into crime.64 All in all, strain theories observe phenomena in
three stages: (1) the source of the strain; (2) the negative affective states
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such as frustration, anger, fear, or disappointment; and (3) the antisocial
behavior.65
The next notable theory is that of the General Theory of Crime as
proposed by Michael Gottfredson and Travis Hirschi. This theory links
the propensity to commit crime to two latent traits: an impulsive
personality and a lack of self- control.66 Gottfredson and Hirschi attribute
the tendency to commit crimes to a person’s level of self-control and see
such self-control as a stabilizing force.67
One can also look at white-collar crime through the lens of the Social
Process Approach. This approach is the intersection between three
theories: (1) Social Control Theory; (2) Social Learning Theory; and (3)
Labeling Theory. At the core of this approach is the idea of socialization
as a learning mechanism to consider generally accepted norms.
Social Control Theory promulgates that people obey the law because
behavior is controlled by internal and external forces.68 Such forces
include institutions like the family, school, religion, and social circles.69
Under this theory, the four tenets of attachment, commitment,
involvement, and belief can direct whether an individual will display
conforming behavior or criminal behavior.70
Similarly, the Social Learning Theory holds that criminal behavior is
learned. Also called the Differential Association Theory, this line of
65
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thinking was first proposed by Sutherland in his 1939 text.71 Sutherland
put it succinctly:
Criminal behavior is learned in association with those
who define such behavior favorably and in isolation from
those who define it unfavorably...a person in an
appropriate situation engages in such behavior if, and only
if, the weight of the favorable definitions exceeds the
weight of the unfavorable definitions.72
Essentially, this theory holds the following principles: Criminal behavior
and techniques are learned through interaction; perceptions of the legal
code influence motives and drives; differential associations may vary in
frequency, duration, priority, and intensity; criminal behavior is an
expression of general needs and values but is inexcusable under any
circumstance.73
Finally, one can use the Labeling Theory to see how self-image plays a
role in white-collar crime. Charles Horton Cooley originally presented
his idea of the “looking-glass self” where people shape their selfconcepts based on their understanding of how they are perceived by
others.74 From this idea, social scientists started to observe how criminal
careers are constructed from the ruins of disparaging interactions with
society. Essentially, they accept the label as a personal identity.75
Labeling Theory is unique from the others in that it also considers the
people who make the rules.76 Central to this theory is the recognition that
71
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individuals who determine the content of the criminal law and impose
sanctions according to their standards of right and wrong shape reactions
and definitions in crime.77 As such, there are an elite group of people
whose social and economic power in society will benefit from any such
determinations. Once a definition is applied, any individual stigmatized
by the label will endure a negative effect on their self-identity.
In practice, the Labeling Theory has many effects on the policing and
regulation of white-collar crime. Through differential enforcement, the
law is differentially constructed and applied, depending on the
offenders.78 Diversion programs, non-prosecution agreements, and
prosecutorial discretion are policy manifestations of the labeling theory.
Such programs are designed to potential offenders from being formally
processed and as such, receive a stigmatizing label from society.
However, just as such programs can be used to positively deter crime, it
can also serve as a double-edged sword. In the same way that the law is
interpreted to save low-offense individuals from being processed, it can
also save the creators of the law – or as Howard Becker calls them, moral
entrepreneurs – from major offenses.79 This will be critical to the idea of
a gray area and will become most pronounced when looking at corporate
and governmental crime.
It is useful to pair this theory with the macro-level Social Conflict Theory.
Such a perspective understands the impact that the social, political, and
economic structure of society has on crime and in the distribution of
power. Social Conflict Theory argues that the root cause of crime is the
social conflict created by the unequal distribution of wealth and power in
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society.80 Such unequal distribution is the result of the political and
economic structure of society; such a structure allows the criminal justice
system to operate in favor of those who have the power to define the
law.81 One can also use the comparison of Instrumental Theory and
Structural Theory. When considering these theories, one should always
consider the ideas of former Labor Secretary for the Clinton
administration, Robert Reich.82 These theories touch nicely on the
argument as to whether our institutions are meant to maintain the longterm interests of the capitalist system and to control members of any class
who threaten its existence.83
No overview of criminology theories is complete without Rational
Choice Theory. Seen as a natural evolution from classical theories, this
theory centers on the premise that individuals are rational and coherent
actors; each action is willful and determined. Similar to economic theory,
a decision to commit crime is shaped by human emotions and thought
processes; it is influenced by social relationships, individual traits and
capabilities, and environmental characteristics.84 Thus, antisocial
behavior occurs after a cost-benefit analysis by the offender. Any risk to
break the law will consider personal factors that include motivation and
analysis of the benefit; it will also consider the situational factors that
include guardianship, likelihood of getting caught, and ease of success.85
Essentially, this theory holds that offenders have performed a risk
analysis and made a rational and conscious effort to engage in such
behavior.
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Ultimately, while these theories shed great insight on white-collar crime,
they merely build upon the ambiguity of the definitions of white-collar
crime. The truth is that no single theory fits!86 It is for this reason that one
must take a holistic look at white-collar crime and apply the proper
perspectives that help identify the lay of the land, so to speak. This is
where the Gray Area Perspective will come in. When in use with a
combination of these theories, the gray area of crime will help explain
why white-collar crime often goes undetected and is so difficult to stop.
Section Three | The Gray Area Perspective
A Primer from Andy Fastow

Any explanation of the gray area must include a description of the
presentation of ideas formulated by former CFO of Enron, Andy Fastow.
Indeed, it was his lecture at Florida Atlantic University that inspired the
Gray Area Perspective. In a way, that lecture was in some way a guided
tour inside what he calls “the gray area of accounting.”87 88 As described
by Fastow, this is an area often abused that centers around human
judgement.89 There is perhaps no better motif for the gray area than Mr.
Fastow’s presentation of two objects, that at one point, he simultaneously
held in each hand: a CFO of the Year trophy and his prison identification
card. As he explained it, he received both those items for the exact same
deals and business practices he practiced as CFO of Enron. Such a
conflict should evoke intrigue from any social scientist. If traditional
notions of crime, particularly those of conventional crime suggest that
there is clear distinction between superlative behavior (that deserves
86
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commendation) and anti-social behavior (that leads to being labeled a
criminal and serving in prison), the idea of having a particular action
commended and chastised is perplexing. Indeed, we do not give awards
to people for breaking into houses, killing innocent people, robbing
someone at gunpoint, selling heroin, or driving thirty miles over the speed
limit. Simply put, the idea of praising someone for committing an action
that is clearly defined as a conventional crime is mostly ludicrous.90 And
yet, the ambiguous nature of white-collar crime runs counter to
conventional wisdom.
How does something like this happen? Indeed, Fastow acknowledges that
it was not as if he and the rest of Enron’s chain of command had the
intention of acting maliciously and criminally. As Fastow describes it,
every single deal he made was reviewed and approved by Enron
accountants, Arthur Anderson accountants, Enron attorneys, outside
counsel, and finally, the Enron Board of Directors.91 Fastow invokes
cognitive dissonance to explain the phenomenon but it is more likely that
homogeneity played a bigger role, as will become apparent later. In any
case, Fastow presents the audience with what he called “a weird situation
where all the individual deals were legal but the aggregation of them all
was fraud.”92
Another way he described it was legal fraud.93 And so, “how do all these
gatekeepers and really smart people approve all these deals while
90
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committing the greatest fraud in corporate history?”94 As Fastow explains
it: by following the rules to the mark. According to Fastow, each of his
deals were designed to be technically correct but simultaneously
misleading.95 He explained that his perceived success as a CFO came as
a result of his affinity for loopholes. For him, a successful executive was
somebody that could technically follow the rules while intentionally
finding ways to avoid their intention.96 Of course, a key element of
prosecuting criminal behavior is mens rea, where prosecutors aim to find
criminal intent to break the law. Thus, one would have to seek
clarification from Mr. Fastow as to whether his rhetoric implied such a
guilty intent or whether there is a better way of explaining it – perhaps he
meant that he sought to follow the rules as prescribed while avoiding any
of their detrimental effects.
Still, one is likely to agree with Mr. Fastow when he proclaims that Enron
was not a compliance failure.97 From his perspective, it was a culture
failure; it was an ethics failure; it was a failure in the gray area.98 Fastow
admits that there was no set of rules that could have stopped him and
others at Enron.99 He proclaimed, “We loved when new rules were
created!”100 Why wouldn’t he when he saw it as an opportunity for a
competitive advantage?101 As he explained, each new rule enacted was a
roadblock for his industry and the first company to find the loophole in
the rulebook earned the spoils that came with it.102 Of course, Fastow
94
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explained that he did not perceive himself or Enron as a whole as trying
to be misleading; in his eyes and that of his board of directors, he was a
genius.103 The issue is abridged when Fastow explicates that the risk isn’t
that someone will make the wrong decision or be told that it is right or
wrong; the risk is presented by making the wrong decision without
recognizing you are even making the decision.
Such risk is compounded when surrounded by a homogeneous mentality
and when that occurs, the problem becomes systemic.104 Fastow
enunciates one more important notion about the gray area: that most of
life and business takes place there. In syllogism, George Orwell notes
that the only way to combat tribalism is through self-awareness of one’s
own feelings and through rigorous self-control that few are prepared to
make.105 “The emotional urges which are inescapable, and are perhaps
even necessary to political action, should be able to exist side by side
with an acceptance of reality. But this…needs a moral effort.”106 One can
easily take Orwell’s words and apply them to the gray area. As with
tribalism, the first step at the micro-level is to recognize that these
tendencies exist. From there, one must enact self-control and act
accordingly. That is easier said than done, especially when there are
factors at the macro-level that contribute to the problem.
Establishing the Gray Area Perspective

Fastow’s version of the gray area focus on human judgement and
decision making. If one were to summarize his position, it would be that
there is a gray area in the middle of what you are and aren’t allowed to
do. At the core of his assertion is the notion that most of life and business
103
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relies on ambiguous rules in society. The Gray Area Perspective aims to
examine this ambiguity and how that will have an effect on white-collar
crime. Essentially, this perspective expands on Fastow’s description
summarized above and bridges the micro and macro levels of ambiguity.
Once the ambiguity is mapped out, one will be able to explain why whitecollar crime often goes undetected and why it is difficult to prevent.
The Gray Area Perspective starts at the micro-level within the business
and private world. For this, one must take note of the ideas shared by Mr.
Fastow. From there, one can transition to the macro-level by recognizing
that “corporations are widely regarded as the centerpiece of a freemarket capitalist economy and as a powerful manifestation of
entrepreneurial initiative and creativity.”107
Morality and the Gray Area

If one were to follow the logical progression by connecting the individual
actors of a corporation to the corporation itself and finally to society’s
capitalist economy (using the logic established above), it would
necessarily follow that one would need to consider and judge the very
idea of capitalism and how one perceives its inherent morality. It is only
through such judgement that one can determine what is to be considered
anti-social. To do this, one can look at two contrasting perspectives: that
of Karl Marx and that of Ayn Rand. On one end, Marx saw capitalism as
a negative force whose emphasis on competition and wealth produces an
economic and social environment in which crime is inevitable.108 It was
from Marx’s ideas that Marxism evolved to include the belief that society
was divided into a ruling class and an inferior class where the one with
the wealth and political clout could design the very rules of the system.109
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Marxism also holds that capitalism’s inherent propensity to favor
individual self-interest rather than the common good naturally results in
exploitation.
If one had to focus on one tenet in the debate of capitalism, it would have
to be on the notion of individual self-interest. Whereas Marxism sees
such a concept as a negative, the flip side would come from Ayn Rand’s
objectivism. The way Rand sees it, capitalism promotes the ultimate
virtues of self-reliance, determination, and rationalism. Indeed, as
expressed in her novels, her objectivism sees the individual human as “a
heroic being, with his own happiness as the moral purpose of his life,
with productive achievement as his noblest activity, and reason as his
only absolute.”110 It is important to note the contrast between
Objectivism and Marxism at almost all levels. Whereas one sees
capitalism as a negative, the other sees it as the embodiment of everything
positive. Whereas one places emphasis on the collective society, the other
holds nothing higher than the individual. It is here at the level of
establishing morality where one can argue that the gray area is born.
Regardless of morality, it is clear that both philosophies see man as a
rational actor. With this, the Gray Area Perspective adopts the notion that
individuals will primarily act in their own self-interest. When combined
with a homogeneous group, a culture is born. At the same time, society
continues to flip between the notion that business is a force of good and
a force of bad. When the two collide, the debate is framed in extremes:
either capitalism is good or it is bad. The truth is that capitalism is not
perfect and business tends not to have society’s interests at heart. Once
this notion is adopted, one can see that the gray area is the result of the
110
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conflicting forces that result in having individual interests without any
overlap with society’s.
The Gray Area at the Macro-Level: How Interest Groups Craft Policy
The Gray Area Perspective is wonderfully explained at the micro-level
by Mr. Fastow. Through his description, one can see how the Rational
Choice Theory and Social Learning Theory, Labeling Theory, and
Routine Activities Theory combine to explain how individuals must
navigate through a gray area resulting in lapses of judgement. However,
one must turn to the macro-level to discover how policy in government
helps create such an endemic environment. In Federalist No. 10, James
Madison wrote about the power that individual factions, or interest
groups, hold over government.111 Per Madison, these factions were
inevitable due to human nature and it is inevitable for these interests to
interplay with government. He wrote:
As long as the reason of man continues fallible, and he is
at liberty to exercise it, different opinions will be formed.
As long as the connection subsists between his reason and
his self-love, his opinions and his passions will have a
reciprocal influence on each other; and the former will be
objects to which the latter will attach themselves... The
regulation of these various and interfering interests forms
the principal task of modern legislation, and involves the
spirit of party and faction in the necessary and ordinary
operations of the government… what are the different
classes of legislators but advocates and parties to the
causes which they determine… It is in vain to say that
enlightened statesmen will be able to adjust these clashing
interests and render them all subservient to the public
111
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good. Enlightened statesmen will not always be at the
helm. Nor, in many cases, can such an adjustment be made
at all without taking into view indirect and remote
considerations, which will rarely prevail over the
immediate interest which one party may find in
disregarding the rights of another or the good of the
whole. 112
Indeed, in 2016, fifty companies and industry groups contributed more
than $716 million to lobby government agencies and congressmen.113
The general trend in observing interest group power shows that economic
and business interests are in the grand majority as it relates to the makeup
of interest groups, campaign contributions, and money spent on lobbying.
According to The Center for Responsible Politics, the top 20 spenders
throughout and within 1998-2018 are all business and economic
institutions (or fronts for industries) with the exception of AARP.114
The advantages of business and economic factions are not just a result of
their superior financial resources. They also benefit the fact that they are
responsible for giving wages and jobs to those in society. As such,
politicians are more likely to put these institutions on a pedestal for the
sake of a strong and vibrant economy. Indeed, the linkage and strength
between politics and these interest groups manifested in the so-called iron
triangle has vast policy effects. In April 2019, an investigation by USA
TODAY, The Arizona Republic, and the Center for Public Integrity
detailed a vast network of so-called copycat bills throughout all fifty
112
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states that were quietly advancing the agenda of the factions who write
them.115 The investigation examined nearly one million legislative bills
in all fifty states and Congress and found that at least ten thousand bills
were almost entirely copied from model legislation and introduced
nationwide in the past eight years with more than 2,100 of those bills
being signed into law.116 The original authors were always interest
groups.
As explicated in the report, the mechanism for this phenomenon was the
fact that “copying model legislation is an easy way to get fully formed
bills to put [legislators’] names on, while building relationships with
lobbyists and other potential campaign donors.”117 Unfortunately, the
result of these copycat bills were not to the betterment of society. The
investigation found that these were almost entirely drafted with deceptive
titles and descriptions to disguise their true intent.118 In addition, interest
groups sometimes worked to create the illusion of expert
endorsements, public consensus or grassroots support.119 Finally, the
investigation established that legislation copied from model legislation
have been used to essentially override the will of local voters and their
elected leaders; as noted in the story, ”Cities and counties have raised
their minimum wage, banned plastic bags and destroyed seized
guns, only to have industry groups that oppose such measures make them
illegal with model bills passed in state legislatures.”120
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In addition, one must look at the self-interest of politicians and
government officials themselves. If the principle of the rational actor is
to hold true, then it would stand that those in government would also
generally fall victim to their own interests. It is in this light that one could
look at Public Choice Theory to see why government is inconsistent in
curtailing business interests’ influence over law and policy. This theory
seeks to explain political behavior through the rational actor theory and
by way of game theory. Essentially, proponents of this theory hold that
one can explain political decision-making by analyzing the individual
interests of each actor. Thus, in this line of thinking, the interests of
business and economic factions would tend to draw politicians and
bureaucrats that seek financial donations and legitimacy.
All of this culminates with ambiguous policy and law. With one hand,
society upholds Randian praise of business while in the other, Marxian
distrust in business points at crony capitalism and corrupt government.
The end result – an ambiguous system.
The Gray Area in Sum
The Gray Area Perspective ultimately argues that the reason that whitecollar crime often goes unnoticed and is hard to stop is because society
is not fully committed to it or at a minimum does not see the lay of the
land. Testament to society’s short attention span is the fact that
regulations mostly occur during times of crisis.121 Such a trend does not
go unnoticed, even at the micro-level. A key element to Fastow’s
presentation was the observation that there are two questions asked when
it comes to analyzing someone’s decisions: (1) “Were you following the
rules and; (2) “Would a reasonable person consider this acceptable
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behavior and the right thing to do?” 122 The thing is, as he notes, they are
never asked at the same time. “As long as you’re winning, everyone
thinks you’re a hero” but “as soon as something goes wrong, they change
questions.”
In other words, society has a tendency to ignore fundamental flaws in our
system that allows white-collar crime to take place when times are good
and everyone is making money. However, once the party stops, that’s
when the complaints start - until the recovery has caused the issue to be
almost forgotten. The end result of this is a plurality of interpretations as
established in law and policy: either society is hard on crime or it respects
due process; there is either an emphasis on meteoric economic growth or
a caution for stability; there is a call for unlimited freedom of speech or
an emphasis on protecting society; either our system is that of shareholder
capitalism or that which focuses on the stakeholders.
The Gray Area Perspective is best described as the embodiment of all
ambiguity. This ambiguity commences at the definitional stage where
different interpretations conflict as it relates to establishing what whitecollar crime is, determining what the right things to do is, and how law
should be formed. From there, the ambiguity manifests in whether law
can be rafted to adequately keep up with business. As the Thompson
Memorandum and Cristopher Wren’s law journal entry on it notes, there
has been immense difficulty in consolidating a coherent stance on how
to deal with corporate crime.
The Gray Area Perspective will be useful in identifying zones of
ambiguity. “Unlike most conventional crime, white collar crime typically
occurs in the context of legitimate and productive activities… And the
proper lines of demarcation between acceptable and unacceptable
122
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practices are not always clear.”123 Indeed, a mantra in Silicon Valley is
to “fake it until you make it.”124 Such words were echoed by the defense
attorney for Anna Sorokin. A Manhattan jury convicted her of seconddegree grand larceny, theft of services and one count of attempted grand
larceny.125 However, it appears the jury agreed with her defense
attorney’s argument where he noted the distinction between his client’s
actions being unethical and orthodox but not a crime.126 It’s worth noting
that this is not an irregularity. In reading the Mueller Report, one can also
see how blurred the lines between acceptable and anti-social behavior is.
To be fair, it is difficult to set a cohesive policy to combat white-collar
crime. In the same way that its study must account for multi-level
perspectives, one must also note that efforts to stop white-collar crime
must also observe the micro-level. It is not enough to set a policy; each
case must be won in court. To many, the Enron case is seen as the
definitive case in white-collar crime. However, as the lead prosecutor
against Skilling and Lay described in his publication127 in the American
Criminal Law Review, even the most successful corporate crime case was
an uphill battle.
Conclusion
White-collar crime is incredibly complex. With business and society
constantly evolving, it is incredibly difficult to keep up with it. The Gray
Area Perspective aims to draw attention to the ambiguous aspects of our
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society and how this relates to white-collar crime. One must acknowledge
that defining white-collar crime requires a consistent set of morality. The
reason that white-collar crime went unnoticed for so long is not because
there was a lack of criminal activity or a lack of resources to find it; it is
because society decided it wasn’t anti-social. Even then, as Madison
noted, there will always be differing opinions in society.128 Thus,
stopping white-collar crime must also contend with differing
interpretations of society’s morals. As noted by Fastow, individual selfinterest will always stay one step ahead. The truth is that so long as there
is ambiguity, white-collar crime cannot be fully stopped.
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Fourth Amendment Considerations in the Utilization of
Drones by Law Enforcement
By Samantha A. Maciel
Introduction

The growth of electronic means of surveillance has presented the U.S.
Supreme Court with new constitutional issues, particularly concerning an
individual's right to privacy. Unmanned Aerial Vehicles (UAVs), more
commonly known as drones, are particularly susceptible to these
concerns due to their ability to aerially record audio or videos, take
photographs, or otherwise document their surroundings. Outside of
commercial or personal use, governmental entities, such as local law
enforcement, have begun utilizing drones for various purposes,
including, amongst other things, border monitoring, crime-scene
photography, and aerial surveillance.1
Although UAVs were originally used for military purposes, law
enforcement agencies have increasingly introduced drones into their
arsenal. With the rise in law enforcement agencies deploying drones,
privacy advocates have been duly concerned over an individual’s right to
privacy from these aerial vehicles. Since certain drones can engage in
pervasive forms of digital surveillance and data collection, there have
been rising uncertainties as to what extent law enforcement can utilize
this highly multifarious technology. In the United States, there has been
greater consideration as to whether the use of drones by law enforcement
interferes with people's Fourth Amendment constitutional rights,

1

How Drones Will Impact Society: From Fighting War to Forecasting Weather,
UAVs Change Everything, CBINSIGHTS (Feb. 9, 2020,),
https://www.cbinsights.com/research/drone-impact-society-uav/.
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particularly when deployed without “any constitutionally mandated
warrant[s].”2
The Fourth Amendment asserts “the right of the people to be secure in
their persons, houses, papers, and effects against unreasonable searches
and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly
describing the place to be searched, and the persons or things to be
seized.”3 The wording of this Amendment has prompted the Court to
focus on two of its clauses – the prohibition of “unreasonable” seizures
and searches and the conditions required to issue a legal warrant.
Moreover, with a few exceptions, probable cause must be present for a
search to be deemed lawful. However, probable cause and warrants do
not apply if the circumstances do not fall under the unreasonable search
and seizure constraints of the Fourth Amendment.
This article explores the constitutional issues arising from law
enforcement's use of drone technology as a means of surveillance and
analyzes how our general right to privacy might be affected. Section 1
focuses on the burgeoning role and applications of drones in civil society
and how their use relates to the Fourth Amendment of the U.S.
Constitution. Section 2 explores what existing case law suggests about
drone usage, such as whether drone surveillance constitutes a “search”
under the Fourth Amendment and, if it does, whether the Fourth
Amendment considers such surveillance as “unreasonable.” Section 2
further examines the Fourth Amendment's privacy implications through
2

Andrew B. Talai, Drones and Jones: the Fourth Amendment and Police Discretion
in the Digital Age, CAL. L. REV., Vol. 102, No. 3 (June 2014), at 729-780,
https://www-jstororg.ezproxy.fau.edu/stable/pdf/23784319.pdf?refreqid=excelsior%3A555248858a9a9
0306ff85912bd46cc4f.
3
U.S. CONST. amend. IV.
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existing Fourth Amendment search theories — the reasonable
expectation of privacy test, the trespass test, and the mosaic theory — to
determine how they can be applied to drone technology. Finally, Section
3 analyzes how the implementation of drone technology by law
enforcement as a means of surveillance relates to Fourth Amendment
jurisprudence, including what current case law indicates about future
drone deployment by governmental agencies.
Section I
The Development and Increasing Utilization of Unmanned Aerial
Vehicles

In light of their growing accessibility and wide assortment of
applications, drones have experienced a significant boost in popularity,
prompting various individuals and industries to utilize the technology.4
In 2018, the Federal Aviation Administration (FAA) recorded over 1
million drone registrations in their database, with no signs of slowing
down.5 In fact, it is estimated that the drone market could reach $46
billion USD by 2026.6 What started primarily as military usage evolved
into drones entering commercial, recreational, investigatory, and even
criminal use. What makes drones an attractive commodity is their
virtually infinite spectrum of applications, advanced methods of

4

How Drones Will Impact Society: From Fighting War to Forecasting Weather,
UAVs Change Everything, supra note 1.
5
FAA Drone Registry Tops One Million, U.S. DEP'T OF TRANSP (Jan. 10, 2018),
https://www.transportation.gov/briefing-room/ faa-drone-registry-tops-one-million
[https://perma.cc/RCL9-U5FY].
6
Joseph Suh, Drones: How They Work, Applications, and Legal Issues, GEO. L. TECH.
REV. 502 (2019), https://georgetownlawtechreview.org/wpcontent/uploads/2019/05/3.1-Suh-pp-502-514c.pdf
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observation, and their ability to reach remote areas with the slightest
amount of time and effort.
Domestic Drone Usage and Applications
In the early 2000s, the U.S. military drone, Predator, became the first
weapon of its kind to be used by operators to stalk and kill an individual
overseas. Through its use, Predator demonstrated the evolving scope of
drone capabilities and reshaped the way the military and other sectors
considered unmanned aircraft technology.7 Today, drone technology has
evolved to undertake an impressive variety of tasks in the domestic
market. Technological advancements have further driven down drone
costs and made them more readily accessible to both domestic consumers
and industries alike. According to the FAA, approximately 1.1 million
hobbyist drone units and 412,000 commercial drone units were registered
in 2019.8
Due to a drone's ability to take unique aerial footage, one of the most
popular forms of personal drone use has been recreational photography
and filmography.9 The latest hobbyist drones are also programmable to
do neat tricks, such as mid-air flips, and even offer immersive flying
experiences, sometimes compatible with VR (virtual reality) headsets.10
The commercial drone industry has also steadily gained momentum,
reinventing or even conceiving new business practices. Industries have
7

Daniel Terdiman, The History of the Predator, the Drone That Changed the World
(Q&A), CNET (Sept. 20, 2014, 4:00 AM), https:// www.cnet.com/news/the-history-ofthe-predator-the-drone-that-changed-the-world-q-a/ [https://perma.cc/4UE6-6M5B].
8
Facts + Statistics: Aviation and drones, INSURANCE INFO. INST. (2018),
https://www.iii.org/fact-statistic/facts-statistics-aviation-and-drones
9
Suh, supra note 6
10
Minhaj, 9 Reasons To Buy a Drone, DRONES NEWS AND REVIEWS (May 23, 2018),
https://yourdronereviews.com/9-reasons-to-buy-drone.
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been particularly interested in deploying drones in real estate, agriculture,
architecture, photography, environmental monitoring, and delivery
services.11 E-commerce giant Amazon, for instance, has been looking to
utilize drones to deliver packages directly to consumer's doors in a new
initiative called Amazon Prime Air.12
Drone Use by Law Enforcement Agencies
Given their wide range of operational and public safety applications,
drones have also become useful crime-fighting tools for law
enforcement.13 In the wake of the recent COVID-19 (novel coronavirus)
outbreak, Chinese law enforcement officials have begun to utilize drone
technology “to help ensure that an estimated 50 million residents are kept
at home and indoors” in an effort to contain the coronavirus.14 In the
United States, the recent case of State v. Brossart was the first time that
local law enforcement arrested a suspect with the aid of a surveillance
drone.15 According to The Center for the Study of the Drone at Bard
11

Adam C. Uzialko, 10 Cool Commercial Drone Uses Coming to a Sky Near You,

BUS. NEWS DAILY (May 10, 2018), https://www.businessnewsdaily.com/9276-

commercial-drones-business-uses.html.
12
Jillian D'Onfro, Amazon's New Delivery Drone Will Start Shipping Packages 'In A
Matter Of Months', FORBES (Jun 5, 2019),
https://www.forbes.com/sites/jilliandonfro/2019/06/05/amazon-new-delivery-droneremars-warehouse-robots-alexa-prediction/#647cca1a145f.
13
Mary Mara, A Look at the Fourth Amendment Implications of Drone Surveillance
by Law Enforcement Today, CONLAWNOW (2017),
https://ideaexchange.uakron.edu/cgi/viewcontent.cgi?referer=&httpsredir=1&article=
1047&context=conlawnow.
14
Zak Doffman, This New Coronavirus Spy Drone Will Make Sure You Stay Home,
FORBES (Mar. 5, 2020, 11:23am),
https://www.forbes.com/sites/zakdoffman/2020/03/05/meet-the-coronavirus-spydrones-that-make-sure-you-stay-home/#1e0224621669.
15
Talai, supra note 2.
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College, unmanned aerial drones are assisting officers in at least 910 law
enforcement agencies in 49 U.S. states.16 These drones have assisted
police in areas such as aerial traffic and crowd management, search and
rescue operations, crime-scene photography, bomb investigations, and
surveillance of fires and other disasters.17 Part of why unmanned aerial
drones are progressively more favorable for law enforcement over
traditional manned aircrafts (e.g., helicopters) is because drones are far
less costly to operate and store. Additionally, some drones are able to use
mapping technology to assess dangerous landscapes and their smaller
frames allow entry into hard to reach areas otherwise inaccessible to law
enforcement personnel.18
Constitutional Concerns at The National Level
Despite how efficient and cost-effective drone technology can be when
it comes to public safety, its unregulated use by police has disturbed
several privacy advocates,19 specifically in regard to the way personal
information may be obtained and processed. Technological
sophistication has developed at such a vigorous pace that our laws and
Fourth Amendment jurisprudence have had a hard time keeping up. One
of the principal reasons why drone usage by law enforcement is
considered such an issue is because it entrusts agencies with a tool that,
if misused, can violate an individual’s privacy rights. Of particular
concern is the deployment of drones for search and surveillance without
a valid warrant for both long and short-term scrutiny. Supreme Court
16

Dan Gettinger, Public Safety Drones: An Update, Center For The Study Of The
Drone At Bard College (May 28, 2018) https://dronecenter.bard.edu/public-safetydrones-update/; https://dronecenter.bard.edu/files/2018/05/CSD-Public-SafetyDrones-Update-1.pdf.
17
Suh, supra note 6.
18
Mara, supra note 13.
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Justice Sotomayor herself acknowledged that the “government's
unrestrained power to assemble data . . . is susceptible to abuse. The net
result is that . . . monitoring—by making available at a relatively low cost
such a substantial quantum of . . . information about any person whom
the Government, in its unfettered discretion, chooses to track—may ‘alter
the relationship between citizen and government in a way that is inimical
to democratic society.’”20 The power gained over an individual from such
monitoring could breach their reasonable expectation of privacy and thus
violate their Fourth Amendment constitutional rights.
Although the issue of drone deployment and utilization by law
enforcement has yet to arrive before the Supreme Court, the mounting
prevalence of drone technology today mandates a closer look at potential
constitutional issues that might arise. In the subsequent sections, the
cases described can provide guidance as to what direction the Supreme
Court might take apropos of the constitutionality of drone deployment.
Section II
Fourth Amendment Implications of Drone Surveillance

While many state statutes expressly protect an individual’s privacy, the
U.S. Constitution has been interpreted to impart privacy implicitly. The
Supreme Court recently established this federal right to privacy as a
penumbra, or implied protection, despite the absence of express
terminology in the Constitution that directly authorizes the right.21 Under
the penumbra theory, zones of privacy inherently exist in several

20

United States v. Jones, 132 S. Ct. 945,956 (2012) (Sotomayor, J., concurring) (as
seen in Talai, supra note 2).
21
Frank Schmalleger & Daniel E. Hall, CRIMINAL LAW TODAY 15 (Pearson, 6th ed.,
2016).
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amendments of the Constitution.22 The Fourth Amendment has been
interpreted as to provide a zone in which privacy is protected against
“unreasonable searches and seizures.” One of the largest concerns with
unmanned aerial vehicles is whether their usage constitutes a search in
the first place. Drones can be used to identify people and track their
movements, often surreptitiously. Depending on the type and model of
drone, they can further intercept electronic communications, take
thermal-sensitive pictures, use facial recognition technology, and host
GPS capabilities.23 Since certain drones can engage in invasive forms of
digital surveillance, Fourth Amendment privacy implications arise when
drone technology is employed. Although the Supreme Court has yet to
apply the Fourth Amendment directly to drones, legal precedents can
provide insight as to how surveillance by drones relates to the Fourth
Amendment.
The Reasonable Expectation of Privacy Test
In the case of Katz v. United States (1967), the Supreme Court formulated
the reasonable expectation of privacy test, which focused on whether the
surveillance in question invaded an individual's “expectation of
privacy.”24 The Katz decision was the first time the Court acknowledged
that the Fourth Amendment “protects individual privacy against certain
kinds of governmental intrusion.”25 The Court found that government
agents electronically eavesdropping on Katz's phone booth conversation
infringed upon the privacy Katz reasonably expected he would have.26
22

Id.
Mara, supra note 13.
24
See Katz v. United States, 389 U.S. 347 (1967).
25
Id.
26
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The Court further decreed that the agents did indeed conduct a search
through their eavesdropping. In Justice Harlan's concurrence, he added
“that there is a twofold requirement, first that a person have exhibited an
actual (subjective) expectation of privacy and, second, that the
expectation be one that society is prepared to recognize as
‘reasonable.’”27 In essence, he proposed that investigatory processes only
shift into “searches” when they encroach upon a subjective expectation
of privacy that is objectively reasonable.28
One of the important takeaways from Katz was best summarized up by
Justice Stewart, who wrote: “The Fourth Amendment protects people,
not places.”29 Although the reasonable expectation of privacy test grants
no protection in spaces deemed “public”, it may impart protection for
when someone reasonably expects a certain level of privacy. This
includes certain private spaces, such as an enclosed phone booth or in
one's home.
In light of this seminal case, one must consider whether drones can be
used to surveil private property as well as public areas. Without first
obtaining a warrant, law enforcement cannot surveil a location where a
person truly expects some degree of privacy and that expectation of
privacy is objectively reasonable. In other words, an individual's
expectation is one that society must be able to willingly recognize as
private. In California v. Ciraolo (1986), the Supreme Court decided that
an individual's private property is not shielded from law enforcement as
long as an aircraft stays in the public airways. In Ciraolo, public airways
were considered to be at an altitude of 1,000 feet. Justice White remarked,
27

Id.
Talai, supra note 2.
29
Nicandro Iannacci, Katz v. United States: The Fourth Amendment adapts to new
technology, CONST. DAILY (Dec. 18, 2018), https://constitutioncenter.org/blog/katz-vunited-states-the-fourth-amendment-adapts-to-new-technology.
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“[t]he Fourth Amendment simply does not require the police traveling in
the public airways at [this altitude] to obtain a warrant in order to observe
what is visible to the naked eye.”30 Although the aerial surveillance in
Ciralo was from a manned aircraft (a private airplane),31 drones can reach
similar altitudes and also hover over homes.
In the remarkably similar case of Kyllo v. United States (2001), the Court
concluded that using infrared detection on a suspect's house constitutes a
method of surveillance that violates a person's reasonable expectation of
privacy.32 Specifically, when “the Government uses a device that is not
in general public use, to explore details of the home that would previously
have been unknowable without physical intrusion, the surveillance is a
‘search’ and is presumptively unreasonable without a warrant.”33 As the
Kyllo and Ciraolo cases reveal, the home is one of the most private
places; thus, using technology to observe beyond what a normal person
could detect constitutes an “unreasonable search” in the eyes of the
Court. Drone technology's versatility and myriad applications could
signify that drones specifically equipped with invasive capabilities, like
infrared detection, should not be used by law enforcement for
surveillance without a warrant.
The Trespass Test
One of the chief concerns with any type of electronic surveillance is the
lack of any physical intrusion. In United States v. Jones (2012), the Court
ruled that law enforcement officers planting a GPS device without a valid

30
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Id.
32
See Kyllo v. United States, 533 U.S. 27, 34.
33
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warrant on an automobile amounted to a search.34 Jones echoed the
notion that it is difficult to consider whether a search was made without
seizure of papers, tangible material effects, or the presence of physical
trespass of a location. Justice Scalia's opinion for the majority reverted to
the common-law trespass test for searches, noting that the Katz decision
“added to, not substituted for, the common-law trespassory test.”35 In
essence, the search conducted in Jones was unconstitutional due to
trespassing by law enforcement in affixing the GPS to Jones’ vehicle.
However, by taking this approach, the case neglected to comment on the
continuous and prolonged surveillance that resulted from GPS use.
Because Jones majority’s rule does not discuss whether the mass amount
of information gathered was an invasion of Jones’ privacy, the trespass
test found in Jones provides no security against continued drone
surveillance due to its focus on only the physical trespass of private
property.
The Mosaic Theory
The mosaic theory is an “aggregation-based concept”36 which “considers
whether a set of nonsearches aggregated together amount to a search
because their collection and subsequent analysis creates a revealing
mosaic.”37 It further holds that, if intrusive enough, the aggregate sum of
public surveillance can trigger constitutional protections.38 The case that
best addresses prolonged electronic surveillance is the 2010 decision of
34
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United States v. Maynard. The U.S. Court of Appeals for the D.C Circuit
held that relentless GPS surveillance of an automobile driving in public
roads over the course of twenty-seven days should be construed as a
search within the constraints of the Fourth Amendment.39
Although the Katz standard classified a person moving through “public
thoroughfares” as having “no reasonable expectation of privacy in his
movements from one place to another”,40 Judge Ginsburg of the D.C
Circuit asserted that “the whole of a person's movements over the course
of a month is not actually exposed to the public because the likelihood a
stranger would observe all those movements is not just remote, it is
essentially nil.”41 The D.C Circuit in Maynard held that surveillance by
law enforcement on public roads would not in itself be a breach of the
Fourth Amendment, but aggregated and persistent surveillance would be,
consequently developing a “right to privacy in public movement.”42
In United States v. Jones' majority opinion, Justice Scalia declined to
consider the mosaic theory.43 However, both Justices Alito and
Sotomayor's concurrences in Jones comment on how continuous,
warrantless GPS surveillance may breach an individual's reasonable
expectation of privacy.44 Akin to Justice Alito, Justice Sotomayor
observed that physical trespass is increasingly “unnecessary”45 in light of

39
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newly emerging forms of surveillance because “electronic or other novel
modes of surveillance... do not depend upon physical intrusion.”46
On the other hand, the fissure between the two concurrences emanates
from their differing opinions over the trespassory test. Justice Alito
disagrees with the majority holding's trespass test approach, quoting that
“an actual trespass is neither necessary nor sufficient to establish a
constitutional violation.”47 In contrast, Justice Sotomayor welcomed the
trespass method as “longstanding protection... inherent in items of
property that people possess or control”48 and held that “Katz's
reasonable-expectation-of-privacy test augmented, but did not displace
or diminish, the common-law trespassory test that preceded it.”49
There is further disparity in their concurrences over the distinction
between short-term and long-term surveillance. Joined by Justices
Ginsburg, Kagan, and Breyer, Justice Alito's concurrence reasons that an
individual's reasonable expectation of privacy is not infringed by “shortterm [GPS] monitoring of a person's movements on public streets.”50 He
further attempts to differentiate short-term and long-term public
surveillance, indicating that only long-term surveillance is
unreasonable.51 On the other hand, Justice Sotomayor went further still
and disputed the constitutionality of short-term warrantless searches. She
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reasoned that even short-term GPS surveillance could reveal private
details of a person's life and thus should be counted as a search.52
One thing is certain, the mosaic theory invites a closer look at the severity
of prolonged surveillance. With their expanding capabilities, drones are
able to conduct aerial observations for longer and more continuous
periods of time. Further still, some consider drones to be even more
invasive than traditional manned aircrafts53 particularly due to their
“highly efficient and persistent, difficult to detect, and difficult to resist
tracking methods.”54
Section III
What Does This Mean Going Forward?

Although technological advancements have allowed drones to become
more commonplace, they remain relatively new in the eyes of the Court.
State and local governments have thus taken it upon themselves to
introduce or institute legislation in an attempt to regulate drone usage in
their jurisdictions in ways federal proposed regulations might have
overlooked.55 According to the National Conference of State
Legislatures, several states have focused on addressing drone issues in
both privacy or warrant-specific legislations in effort to curb or otherwise
regulate UAV usage.56 For example, some states require law enforcement
to acquire a warrant to use drones to conduct a search unless certain
52

Id.
David Ovalle, From above, Miami-Dade police drone recorded crack cocaine sale
live. It’s a first, cops say, MIAMI HERALD (Jan 16, 2020, 6:00AM),
https://www.miamiherald.com/news/local/crime/article239246988.html.
54
Talai, supra note 2.
55
W.F. Casey Ebsary, Tampa Drug Lawyer on Marijuana Drones, CENTRAL LAW
(Feb. 18, 2015), https://www.centrallaw.com/tampa-drug-lawyer-marijuana-dronesvideo/.
56
Mara, supra note 13.
53

50

SPRING 2020

UNDERGRADUATE LAW JOURNAL

circumstances delineated in the legislation are present. In reaction, the
Federal Aviation Administration (FAA) has advised states that their
legislatures are allowed to generate their own drone-related legislation
provided that they do not intrude upon FAA's jurisdiction or otherwise
threaten airspace safety.57 The FAA's new fact sheet on state and local
regulation of unmanned aircraft systems delineates the following areas as
reserved to state and local government authority:
(1) requirements for police to secure a warrant before using a
drone for surveillance purposes;
(2) exclusions on using drones for voyeurism;
(3) prohibitions on drone use for fishing or hunting, or to hassle
or otherwise interfere with individuals engaged in fishing or
hunting; and
(4) bans on attaching firearms or other similar weapons to a
drone.58
Most notable on this list is the discretion states are given over police
UAV warrant requirements. At the writing of this article, some state's law
enforcement agencies require a judicially authorized warrant for drone
use, others do not.59 Since the Supreme Court has yet to set a firm
standard on the issue of warrantless drone use, this is particularly
significant for the future utilization of drones by law enforcement
agencies.

57

Id.
FAA Issues Fact Sheet on State and Local UAS Laws, FAA (Dec. 17, 2015),
https://www.faa.gov/news/updates/?newsId=84369;
https://www.faa.gov/uas/resources/policy_library/media/UAS_Fact_Sheet_Final.pdf
59
Current Unmanned Aircraft State Law Landscape, NCSL (Mar 10, 2020),
https://www.ncsl.org/research/transportation/current-unmanned-aircraft-state-lawlandscape.aspx.
58

51

SPRING 2020

UNDERGRADUATE LAW JOURNAL

What Case Law Suggests About the Future of Drone Deployment by
Law Enforcement
As legal analyst Matthew Feeney recently remarked “[t]he Supreme
Court has addressed Fourth Amendment privacy questions raised by new
technologies such as GPS locators, thermal scanners, and smartphones.
However, the Court has yet to tackle the Fourth Amendment questions
raised by the emergence of drones.”60 Despite this, current Supreme
Court precedents can serve as a solid starting point for assessing the
constitutionality of drone surveillance use by law enforcement.
Although the United States v. Jones decision gave direction as to what
constitutes a search, it sidestepped the issue of electronic surveillance.
Under Jones, the trespass test is confined to an actual physical presence
on private property. As such, no matter how invasive, the trespass test
does not offer protection from the complexities of aerial surveillance. The
public thoroughfare distinction also cannot be applied for drones do not
physically trespass upon property. In fact, Jones offers no privacy
protection from virtually any aircraft flying in legal airspace, whether
manned or unmanned.61 Since drones cannot physically penetrate
property, only the mosaic theory and the Katz test are best equipped to
deal with drone surveillance.
The mosaic theory has only been used successfully in two cases, United
States v. Maynard and People v. Weaver,62 and was considered indirectly
in Justices Alito and Sotomayor's concurrences in Jones.63 This theory
implies that excessive data aggregation by surveillance drones may be
deemed unconstitutional. In recent years, drones have become an
60
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effective tool, able to track a single person or even capture aerial views
of an entire town. In addition, technological sophistication has increased
the flight duration of many drones.64 Taking this into consideration, one
of the largest issues with the mosaic theory is that it neither presents a
solid framework for its application, nor does it aptly define what
constitutes short-term and long-term surveillance. Under the mosaic
theory, long-term surveillance conducted in public spaces would amount
to a search. However, a single snapshot would not.65 Applying the mosaic
theory to the utilization of drone surveillance would demand the
differentiation between a "single frame" of surveillance, which would not
be considered a search, from a more pervasive one.66
When it comes to the reasonable expectation of privacy test, Katz and
similar court precedents have examined: (1) whether the surveillance
happened in public or within a home's curtilage; (2) whether the
surveillance was conducted on public thoroughfares; and, (3) whether the
details of a home that would otherwise be unknowable without physical
intrusion was searched with technology considered not in general public
use.67
Although the Katz test provides the greatest amount of protection to one's
home, it may still fall short in acknowledging if a search has taken place.
As seen in California v. Ciraolo, the Court found it acceptable for police
navigating in public airspace to observe what is in view of the naked eye
64
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without a warrant. Police further have no legal obligation “to shield their
eyes when passing by a home on public thoroughfares.”68 With this
understood, it is reasonable to expect that law enforcement drones will
be given similar privileges to transverse over legally navigable airspace.
However, as the Kyllo case revealed, using technology to observe beyond
what a normal person could detect appears to constitute an "unreasonable
search" and may require a warrant.
Due to the vast diversity in drone applications, the aforementioned Fourth
Amendment search theories are considerably dependent on the facts
surrounding each incident and the drone model utilized. Different drone
models will have differing surveillance capabilities, some more pervasive
than others. As seen in Kyllo, it was the infrared component of the aircraft
that was deemed to violate a constitutionally protected right. In light of
this, courts will need to take the heterogeneity of drone functions into
account in their case analysis.
Conclusion
The growth of electronic surveillance has presented the U.S. Supreme
Court with new constitutional concerns, namely an individual's right to
privacy. Due to the burgeoning accessibility and wide assortment of
applications, UAV usage is no longer limited to the military.
Increasingly, drones are used for personal, commercial, and law
enforcement purposes. Despite the broad range of UAV's operational and
public safety applications, Fourth Amendment privacy concerns arise
when law enforcement agencies utilize drone technology for
surveillance, particularly the extent to which private information may be
assembled and processed. Even more worrisome is the deployment of
warrantless law enforcement drones for search and surveillance
68
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operations. Unregulated drone use by law enforcement presents a
significant issue in the future utilization of drones.
Our court system has yet to weigh in upon the subject of drone utilization
by law enforcement agencies. Since warrant requirements for police
drone usage falls under state authority, some states may not require their
law enforcement agencies to procure a warrant before conducting drone
surveillance. In such states, UAV’s invasive capabilities indicate there is
a higher risk of law enforcement encroaching upon constitutionally
protected spaces. Legal precedents provide insight as to how the Fourth
Amendment search doctrine relates to surveillance by drone technology.
The analysis of the Fourth Amendment search theories – the reasonable
expectation of privacy test, the trespass test, and the mosaic theory – has
drawn the following conclusions about drone surveillance: The Jones’
trespass test focuses on whether a physical trespass of law enforcement
has occurred, and offers protections in this manner, rather than on the
nature of electronic surveillance itself. The reasonable expectation of
privacy test may shield certain intimate details of a home observable by
specialized, generally unavailable technology, but it presents no security
if the surveillance was conducted on public thoroughfares. Finally, the
mosaic theory may offer protection against pervasive long-term
surveillance but provides little support against short-term surveillance.
Until the Supreme Court is confronted with a case challenging the
constitutionality of drone surveillance by law enforcement, courts will
continue to grapple with the disparity between Fourth Amendment
privacy precedents and emerging technologies.
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Jurisprejudice: Acknowledging the Factor of Race in The
Legal System, A Discussion on Wrongful Conviction
By Jovanni Toussaint
Introduction
Fifteen, twenty-five, ten, fourteen, five, thirty-five. Any person may
notice this array of digits and may not know what to make of it,
essentially appearing as a display of subjectivity. To a specific group of
individuals these numbers hold profound significance. This series of
numbers represents something taken away from them, time, years from
their lives. Many people see time as the most valuable thing a human
being has, our lives are finite after all. Depending on an individual’s
perception of the concept, one of the most egregious actions that could
deprive a person of time is the wrongful arrest and conviction of the
accused. Consider George Junius Stinney Jr, The Central Park Five,
James Bain, and Alan Crotzer, all of whom were charged with crimes
they had never committed. Through what some have viewed as the
systemic racism of the judiciary, these black men, along with many others
were robbed, robbed of their personal freedoms, opportunities,
experiences, inalienable rights, and their very lives “Grand Theft Negro,”
if you will.
A system that continuously oppresses a marginalized group is
contradictory in itself and does not represent a foundation in justice. This
is an issue that some would say possibly imperils society, one that could
negatively affect the life of any single denizen of the United States. In an
academic journal article entitled, The Criminal Costs of Wrongful
Convictions: Can we reduce crime by protecting the innocent?, Robert J.
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Nobrris1 elaborated on an investigation of a set of cases in which DNA
was used to exonerate the innocent and identify the guilty. The
information identified 109 true perpetrators, 102 of whom committed
additional crimes. The investigators found a total of 337 additional
offenses committed by true perpetrators, including 43 homicide-related
crimes and 94 sex offenses.2
Evidently, the failure of the justice system to be more perceptive of the
presence of racism when it comes to the judicial process has
consequences. Many of these wrongfully convicted men had
responsibilities as brothers, fathers, siblings, uncles, nephews, and
husbands. In an article entitled, Race, Wrongful Convictions, and Texas:
An analysis of the impact of Juror and Defendant Ethnicity on Wrongful
convictions, William Howard-Waddingham3 mentions some data
recorded by the National Registry of Exoneration.4 This data showed that
from the 1,900 recorded exonerations, African Americans comprised
47% of those exonerations, despite the fact that African Americans at that
time only accounted for 13% of the American population. Another
finding by the Registry, according to Waddingham,5 is that since 1989,
1

Robert Norris, Jennifer Weintraub, James Acker, Allison Redlich, Catherine
Bonventre, The Criminal Costs of Wrongful Convictions: Can we reduce crime by
protecting the innocent?, Criminology & Public Policy at 22 (Sept. 2, 2019),
https://onlinelibrary.wiley.com/doi/abs/10.1111/1745-9133.12463.
2
Id.
3
William Howard-Waddingham, Race, Wrongful Convictions, and Texas: An analysis
of the impact of Juror and Defendant Ethnicity on Wrongful convictions, THE YOUNG
RESEARCHER, Vol.2, No.1, Royal St. George’s College (2018),
http://www.theyoungresearcher.com/papers/TYR_V2_N1_2.pdf.
4
The National Registry of Exonerations is a project of the Newkirk Center for Science
& Society at University of California Irvine, the University of Michigan Law School
and Michigan State University College of Law,
http://www.law.umich.edu/special/exoneration/Pages/about.aspx.
5
Norris, et al., supra note 1
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2,354 people are known to have been exonerated throughout the United
States. Most exonerations (1,502 or 63.6%) are “wrong-person” cases in
which innocent individuals were convicted of crimes committed by
someone else, compared to “no-crime” cases, in which an innocent
person was convicted of a crime that was never committed.6
Those within the Black community may have the mindset that what they
look like has resulted in them being subjected to the victimization of
racial profiling. Black Americans may believe that they are often targeted
based upon a general prejudicial criminal archetype, and that those odds
stacked against them have not worked in the favor of the black man or
woman in America. Through the indoctrination and social conditioning
of society over generations, the possibility that this pattern has affected
the black community could be true. The monolithic perception of what
and who a black person is when viewed through the myopic view of those
from outside the black diaspora, and paired with the tendency to not view
black people as multidimensional individuals, is one of the root issues
from which other systemic problems arise. This mindset may have been
what has led black men to being relegated to the dregs of society within
our prisons.
Within the justice system, race should always be considered as a causal
factor. Racism is built into the very foundation of America.7 Apathy and
willful ignorance towards individuals hurting under the oppression of
racism does these defendants an injustice. Within the public defense
system, the only constitutional provision that people of color have is their
right to a defense, the ratification of the Sixth Amendment allows such a
privilege. The correlation between wrongful conviction and systemic
6

Id.
A History of Slavery in the United States, National Geographic,
https://www.nationalgeographic.org/interactive/slavery-united-states/.
7
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racism is clearly displayed in the failure of our justice system time and
time again. Those within the black community are of the belief that they
are denied the same freedoms, rights, and privileges that many nonpeople of color are given within society. History shows us a clear bias
against the black community that led to barriers being erected to deny
opportunity access, in some cases even exclusion from democratic
activities8, and included laws that led to housing discrimination.9 Not
long-ago, Jim Crow laws, local and state laws that enforced racial
segregation in the Southern United States, 10 was the law of the land, and
the very existence of it led to discrimination within the education system,
lack of access to some of the amenities enjoyed by whites, and in some
cases it led to lack of access to housing, or public transportation. These
enacted public laws just go to show that laws and the justice system aren’t
infallible.11
The mistakes from our history in the U.S. indicate a need to evaluate our
laws and the systems they create more closely, for the qualities of fairness
and justice for all. By allowing the stereotypical construction of Black
Americans from our past, we perpetuate racial prejudices in the legal
system, and we perpetuate our mistakes and create a situation where the
8

Danyelle Solomon, Connor Maxwell & Abril Castro, Systematic Inequality and
American Democracy, Center for American Progress, 2019,
https://www.americanprogress.org/issues/race/reports/2019/08/07/473003/systematicinequality-american-democracy/.
9
Danyelle Solomon, Connor Maxwell & Abril Castro, Systemic Inequality:
Displacement, Exclusion, And Segregation - Center For American Progress, CENTER
FOR AMERICAN PROGRESS (2019),
https://www.americanprogress.org/issues/race/reports/2019/08/07/472617/systemicinequality-displacement-exclusion-segregation/.
10
Melvin Urofsky, Jim Crow Law, ENCYCLOPEDIA BRITANNICA,
https://www.britannica.com/event/Jim-Crow-law.
11
Id.
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Black community has higher hurdles to overcome that the majority of
U.S. citizens. Implicit racial biases have often been used to enable
wrongful convictions. Stated in an academic journal from the University
of Michigan law school, according to the National Registry of
Exonerations,
• “Judging from exonerations, innocent black people are about
seven times more likely to be convicted of murder than innocent
white people. In similar findings, a black prisoner serving time
for sexual assault is three and-a-half times more likely to be
innocent than a white sexual assault convict. The major cause for
this huge racial disparity appears to be the high danger of
mistaken eyewitness identification by white victims in violent
crimes with black assailants. The best national evidence on drug
use shows that African Americans and whites use illegal drugs at
about the same rate. Nonetheless, African Americans are about
five times as likely to go to prison for drug possession as whites
and judging from exonerations, innocent black people are about
12 times more likely to be convicted of drug crimes than innocent
white people.”12
Constantly attempting to assimilate in order to survive is a common
practice for the black person in America. Skin color dictates the very lives
of black people. Being followed in a store, fearing the men and women
in blue, and feeling as if diligence must be heightened wherever they go
is integrated in the black culture within America.

12

Samuel R. Gross, Maurice Possley, & Klara Stephens, Race and Wrongful
Convictions in the United States, The National Registry of Exonerations, Newkirk
Center for Science and Society (2017), MICH. L.,
https://repository.law.umich.edu/other/122/.
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This article hopes to shed light on what seems to be an overlooked issue,
the very concept that the justice system continuously fails to properly
defend against the systemic racism that affects the judicial process,
leading to black men being the leading demographic among the
wrongfully convicted. This article is segmented into three sections.
Section one will provide an overview into the judicial process of alleged
criminals leading up to possible conviction, including a deeper look into
the players within the system and outside the courtroom and how they
contribute to this growing issue. Section two includes an anecdotal
display of several cases in order to detail the failures of the justice system
when it comes to the unethical profiling of black men and boys. Section
three’s focus is on looking towards the future. It will discuss some
legislative and statutory options in relation to wrongful conviction cases
and the jurisprudence of that system. This section will also elaborate on
the urgency of this issue and how imperative it is the justice system
immediately address this issue.
Section I
Prosecutors and Crime Victims

Far too often, the judicial actors in regard to the conviction process are
overlooked. It is a mistake to fail to consider the influence the judiciary
has within the conviction process and to try to understand implicit and
explicit bias in their actions and decisions. Three roles that affect the fate
of alleged criminals that are wrongfully convicted are the victims,
prosecutors, and judges. In an article entitled, Prosecutors and Victims:
Why Wrongful Convictions matter,13 elaborates on an often overlooked

13

Jeanne Bishop & Mark Osler, Prosecutors and Victims: Why Wrongful Convictions
matter, JOURNAL OF CRIMINAL LAW & CRIMINOLOGY, Vol. 105, Issue 4, p1031-1047,
(2015),
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variable. The academic journal discusses the idea of convictions focusing
almost entirely on the wrongfully convicted and the negligence of two
important constituencies, that being prosecutors and crime victims.
Along with judges, prosecutors and victims have unique connections and
can be allies in arriving at wrongful convictions.14 Prosecutors are deeply
committed to justice and to the outcomes of their cases; they can help
identify and correct wrongful convictions and introduce policies to avoid
wrongful convictions in the first place. Crime victims provide imperative
information when it comes to the judicial conviction process. A
prosecutor’s conviction is one of their strongest assets but also one of the
strongest hinderances when it comes to the exoneration of a wrongfully
incarcerated black man or black youths.15 The academic journal suggests
that the adamance of the prosecutors in proving their case makes it
difficult to ask prosecutors to admit that “they were wrong.”16 When
imploring prosecutors to work with wrongful conviction investigators,
fundamentally we are asking them to change their minds and see things
differently. From a moral standpoint, it is just and fair to ask, because the
integrity of convictions will play a role in their relationships with future
voters, jurors, and witnesses who the prosecutors will need to believe and
support their efforts. Exculpatory evidence might be hidden by a
prosecutor motivated by pride. Repercussions of wrongful convictions
could result in the true perpetrators being free to commit other crimes and
possibly harm others, or it might be the addition of guilt added to the
victims and the suffering of the innocent, or it could result in costly
exoneration compensation.17
https://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=7576&co
ntext=jclc.
14
Id. at 1031.
15
Id.
16
Id. at 1033.
17
Id. at 1044.
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The Criminal Law & Criminology journal article by Bishop and Osler,
takes a step by step look at the complicated interaction between
prosecutors, crime victims, and bad outcomes.18 The lives of accused
black men are ultimately in the hands of the system, and many times the
wrongly accused as little to no power to refute the wrongful accusations.
That is why certain judicial actors’ roles within the conviction process
holds such insurmountable weight. The journal compares being a
prosecutor and a surgeon, noting that, “. . . the slightest slip-up can lead
to death or to a lesser but still terrible wrong; the lengthy incarceration of
an innocent person.”19 The journal implores the reader to consider the
full scope of a case before too harshly condemning a prosecutor’s
commitment, while realizing their inherent influence.20
This process is easily broken up into five parts.21
• (1) The journey of a prosecutor often starts with a proposal from
an investigator, similarly in a way a sales pitch is presented. A
commitment to a case is a commitment to an investigator. The
dynamic between the two can be influenced by the relative ages
and experience of the prosecutor and investigator.
• (2) From there, the prosecutor takes the case to the grand jury
consisting of about 23 people, if accepted the named defendant
should face trial, conviction, and punishment.
• (3) The prosecutor must deal with the defense attorney who is
ultimately trying to negotiate with a prosecutor to drop the case
or convince them of a plea bargain. This essentially includes the
18

Id. at 1032.
Id. at 1034.
20
Id. at 1035.
21
Id.
19
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defendant agreeing to plead guilty or no contest to a charge or
charges in exchange for something from the government, like
dismissal of other charges and potential leniency in punishment.
(4) After that is the trial. The prosecutor will argue to the jury,
facing them and pointing at the defendant while describing their
wrongs. The prosecutor in those moments show no uncertainty;
they are staking their own word on the outcome that they are
urging jurors to create.
(5) Finally, sentencing comes into play. The prosecutor will
describe the precise punishment that should be met. The
prosecutor is to stand in front of the condemned and communicate
in public, what should happen to them, how many years of their
life should be taken away and how the extinguishment of freedom
or life should take place.

Sometimes prosecutors can be too committed, which in some instances
can lead to concealing evidence that acts against their case, and other
times it results in a refusal to accept that a convicted man is innocent,
even when he has been cleared by DNA evidence. This lack of integrity
is likely to lead to wrongful convictions.22
Another contributing factor for wrongful convictions is perception which
is everything in the judicial system, including the perception of victims
which can play a pivotal role in the fate of the accused.23 The article
conveys the idea that no one chooses to be a crime victim. People are
often victims of chance, and after experiencing a criminal act, victims are
often in a vulnerable position as they move through the conviction
process. They may recount the occurrence with a lack of information.
22
23

Id.
Id at 1040.
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Victims also seem to take a passive role in investigations. Many of these
victims are in the hope or belief that the government is working hard to
find and bring to justice the perpetrator who committed a crime against
them.24
Another crucial player in the judicial system are the judges. Through the
eyes of a novice with little to no judicial background knowledge, they
may think a judge is omniscient and represent the final word.25 This
academic journal article by Alexandra Derwin starts off with the concept
of the term voir dire.26 This is a legal phrase for a variety of procedures
connected with jury trials. It originally referred to an oath taken by jurors
to tell the truth. Some of these procedures include a preliminary
examination of a witness or a juror by a judge or counsel. The failure of
a judge to properly conduct a voir dire to ensure an expert is sufficiently
qualified to give evidence in a particular area may give rise to a wrongful
conviction, particularly regarding the plight of the black man or woman
due to the thought process of the black community and how they think
many people within society being possibly influenced by implicit racial
biases. The article states that the trial judges’ function is that of the gate
keepers of evidence.27 They often find themselves in the role of
determining whether evidence may be admitted into court and considered
by the trier of fact, which is a person, or group of persons, who
determines facts in a legal proceeding, usually a trial.28 To determine a
fact is to decide, from the evidence, whether something existed, or some
event occurred. The gatekeeper function of a judge is an essential
24

Id. at 1041.
Alexandra Derwin, The Judicial Admission of Faulty Scientific Expert Evidence
Informing Wrongful Convictions, W. J. OF LEGAL STUD., Vol. 8, Iss. 2, p19, (2018),
https://ojs.lib.uwo.ca/index.php/uwojls/article/view/5724.
26
Id.
27
Id.
28
Id.
25
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component of our justice system. Today a judge’s gatekeeping role is
particularly important within the domain of expert opinion. “The
outcomes and the foils of a favorable verdict for a wrongly convicted
defendant increasingly rely on complex forensic science, and expert
opinion has taken a vital role in the administration of justice.”29
‘Evidence’ can be subjective and when it is, it is dangerous because it
might be influenced by perceptions and pre-decided tendencies. A
common perception within the black community is that they might
seemingly ‘fit the bill’ of being a common criminal in our court system.
The fate of a life lies directly in a judge or juries’ discernment.
Judges’ Discernment

In an article entitled, Trial Judges-Gatekeepers or Usurpers? Can The
Trial Judge Critically Assess The Admissibility Of Expert Testimony
Without Invading The Jury’s Province To Evaluate The Credibility And
Weight of The Testimony, author Edward J. Imwinkelried elaborates on
the power that Judges hold over evidence and testimony.30 Although the
jury has the primary authority to decide the factual questions on the
merits of the case, another type of factual issue often arises at trial,
questions that qualify the admissibility of evidence. Suppose, for
example, that at trial, the proponent offers testimony about an out-ofcourt statement under the common-law excited utterance hearsay
exception.31 “The judge determines the admissibility of proffered
evidence. When the item of proffered evidence is an alleged excited
utterance, the trial judge must decide whether the declarant was in a state
29

Id.
Edward J. Imwinkelried, Trial Judges-Gatekeepers or Usurpers? Can The Trial
Judge Critically Assess The Admissibility Of Expert Testimony Without Invading The
Jury’s Province To Evaluate The Credibility And Weight of The Testimony, 84
MARQ. L. REV. 1 (2000), http://scholarship.law.marquette.edu/mulr/vol84/iss1/2.
31
Id. at 2
30
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of nervous excitement at the time of the statement.”32 That question is
factual in nature, the resolution of the question requires the trial judge to
decide whether, at a particular date and time, the declarant was in a
certain frame of mind. Or suppose that the opponent objects to the
introduction of testimony about an out-of-court statement on the ground
that the statement was a confidential spousal communication and thus
privileged at common law. In order to decide whether to accept or reject
that objection, the judge must decide whether the declarant spouse
intended the revelation to remain secret. Once again, the decision turns
on a factual determination: the judge must attempt to reconstruct history
and decide whether, at the time of the revelation, the declarant had the
requisite state of mind. The trial judge not only enjoys the power to make
these factual determinations under the common law; the judge’s power
has also been organized by the Federal Rules of Evidence.33 In pertinent
part, Federal Rule of Evidence 104(a) reads: (a) Questions of
admissibility generally. Preliminary questions concerning the
qualification of a person to be a witness, the existence of a privilege, or
the admissibility of evidence shall be determined by the court, subject to
the provisions of subdivision (b). Rule 104(b) adds: (b) Relevancy
conditioned on fact. When the relevancy of evidence depends upon the
fulfillment of a condition of fact, the court shall admit it upon, or subject
to, the introduction of evidence sufficient to support a finding of the
fulfillment of the condition.34

32

Id.
Rule 104, Preliminary Questions, Federal Rules of Evidence, Legal Information
Institute, https://www.law.cornell.edu/rules/fre/rule_104.
34
Federal Rules of Evidence, LII / Legal Information Institute (1975),
https://www.law.cornell.edu/rules/fre.
33
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Section II
The Central Park 5

All across the nation people of color find themselves in a vulnerable state,
held at the mercy of the justice system. This portion of the journal
provides anecdotal evidence of several cases where the justice system
uses unethical profiling of black men and boys. The first case covers the
tragic loss suffered by the Central Park Five at the hands of the State of
New York. The documentary, The Central Park 5, 35 covers the infamous
Central Park jogger case. This documentary dove deeply into the failures
of the justice system and social landscape that disenfranchised the very
lives of 5 young black and brown boys, on the night of April 19th, 1989,
when a jogger was brutally beaten and raped in New York City’s Central
Park. Reporter and columnist for the New York Times Jim Dwyer,
looking back felt a lot of people did not do their jobs. People such as
police, prosecutors, and defense lawyers. He noted that ,“Some people
saw New York as the capital of racial violence.”36 Dwyer wishes he had
been more skeptical as a journalist looking back at the jogger case.
Antron McCray, Raymond Santana, Kevin Richardson, Korey Wise, and
Yusef Salaam were residents of Harlem in 1989. Richardson, Wise, and
Salaam lived in the same building. New York in the late 1980’s was a
divided city, a “social moat”.37
There were enormous amounts of wealth coming into the city out of the
rise of the financial industries. This surge occurred around the same time
that a whole other side of the city was plagued by drug gangsters and
crack, which increased crime. A seemingly permanently locked
35

Ken Burns, Sarah Burns, David McMahon, The Central Park 5, PBS,
https://www.pbs.org/kenburns/the-central-park-five.
36
Id.
37
Id.
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underclass was in place. Ed Koch the former mayor of New York City
made a point to address the fact that around 1984 crack was on the rise.
Craig Steven Wilder, a historian said that “all of a sudden teenagers had
a lot of guns and money when the crack war happened. The people who
suffered the most with the rise of criminality, gangsters, drug wars, were
actually the people we blame. Most of the homicides were young, poor,
and working class black and brown kids,” said Wilder.38
The dominant social message was, ‘no one cared if you lived or died’ and
Reverend Calvin Butts III is quoted in the documentary as feeling that
the black community was under assault.39 Reverend Butts said something
he referred to as a popular phrase at the time, “The most endangered
species in America was the black man.”40
According to the story,
•

•

Wednesday April 19th, 1989 was known to be a like any other
night. There was a holiday coming up; there was no school.
Raymond Santana Sr. sent his son to the park that night, because
he thought it would be too dangerous at the corner, according to
his remarks about his long-lasting guilt for this decision. On 110th
Street and Madison, there was a ‘mob of kids.’ Santana,
Richardson, Wise, Salaam, McCray, and more than 25 other
teenage boys entered Central Park together. Kids were horsing
around, throwing rocks at cars up the main road, some harassed a
couple, some were picking on a bicyclist, and others even
assaulted a homeless man.
When police arrived, the teens scattered. Teenagers were then
beaten and detained aggressively by law enforcement. In addition

38

Id.
Id.
40
Id.
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to Kevin Richardson and Raymond Santana, three other teenagers
were also detained that night. At around 11:00 p.m. parents were
eventually called, after a long stretch of detainment and guardian
contacting.
The jogger was discovered at about 1:30 A.M. by passersby in the
underbrush in the northern regions of the park. She was taken to
the metropolitan hospital where they discovered her skull was
fractured, she had lost a good deal of her body fluids and was
virtually dead.
The kids detained in police custody were about to be released
when a detective who seemingly realized the gravity of the
situation called the precinct and asked that they hold them.
Initially the jogger case was going to be handled by the Central
Park precinct, the jogger’s status at near death caused law
enforcement to treat this case as a homicide investigation. These
types of cases at the time were handled by homicide squads,
Manhattan North in particular. The squad was known as a
prestigious group of detectives, with a sense a pride and
confidence in their tenure. Two prosecutors, Linda Fairstein and
Elizabeth Lederer were a part of the investigation. They operated
not only as prosecutors, but investigators.
The public initial insight on the case was headline news. An
unidentified white woman found raped in northern Central Park.
Craig Steven Wilder, a historian said, “I think virtually every
ethnic and racial group in New York has these moments where
your heart just sort of stops and your stomach turns, and you think
to yourself…. Oh, please don’t let it be us!”41
At first, the five kids were together, then they were put in rooms
separately. Different cops kept coming in, back and forth.

Id.
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According to Santana, who gave personal statements for the
documentary, questions such as what happened to the lady were
raised. “What Lady?’ Santana remembers saying. Santana recalls
a barrage of questions with belligerent intent. What did you do?
Who were you with? Who did you come with? Dwyer stated,
“Detectives are trying to piece together a narrative of what
happened, and they are trying to make it fit what they know
happened.”42 A white woman found almost dead, a group of
young black and brown kids harassing and assaulting people the
same night. The sociocultural landscape at the time and still
possibly to this day would make this argument plausible.
While it makes sense from a subjective standpoint, there was no
proof whatsoever. Detectives Humberto Arroyo and Carlos
Gonzalez vehemently interrogated Richardson and Santana. In
the documentary, both members of the Five recalled the hateful
words directed towards them. “This is the scumbag here that did
it”, Arroyo said to Santana. According to Richardson, Gonzalez
apparently said this to him, “You want to spend 25 to life on
Rikers Island? You want to go to jail for rape? Because they don’t
like guys that rape women.”43 Saul Kassin, a social psychologist
interviewed in the documentary said, “All hell is breaking loose
in Central Park that night and there are gangs of kids running
around making mischief.”44 This mindset might explain police
and investigator’s mindset when choosing to bring these kids in
to interrogate them in such an aggressive way. The authorities
seemed to truly believe that the culprit or culprits were present.
Detectives were not limited in using draconian methods.

42
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While Kevin Richardson, Raymond Santana and the others were
being interrogated, police rounded up several more teenagers for
questioning. Thursday 12:00 p.m., Antron McCray was berated
with physical and verbal forms of confrontation at the precinct.
Kassin made this observation on human behavior, “Confrontation
followed by denial, followed by, ‘you’re a liar’, I want to hear the
truth can go on for hours. And the goal there is to break the
suspect down into a state of despair, to a state of helplessness so
that the suspect gets worn down and is looking for a way out.”45
Throughout the coerced confession, the detective told Raymond
that it has to be believable. McCray’s father was convinced at
some point to align with the police. Antron remembers his father
telling him to tell them what they want to hear. “In those days
there were probably six murders a day. In the newsrooms people
didn’t always pay attention to whatever grizzly event to the day it
happened, this one was different,” said Dwyer from the New
York Times.46
Kassin had made note of the conditions the boys were subjected
to. “These boys were in custody and under varying degrees of
interrogation for a range of fourteen to thirty hours. And when
you are stressed, when you are tired, and when you are a juvenile
and not fully matured and developed, you’re thinking right now I
just want this to stop.”47 Yusef Salaam’s interrogation was
interrupted by his mother, Sharon. He did not give the police a
statement. After detectives took written statements from the other
four, prosecutor Elizabeth Lederer began to record their
confessions on videotape. Korey Wise recounted words spoken
to him by Detective Nugent. He had told Wise to tell a story, he

45
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would be in the room to make sure he did it. McCray’s parents
were present during questioning and were there when he was
advised of his rights. The family did not consult with an attorney.
Michael Joseph, a defense lawyer tried to provide a rationale for
this issue. “Why would a parent not say at that moment, we want
to consult with an attorney. The reason is, because of the setting
and because of the way they’re being treated by the police,
because of being overwhelmed by the situation it doesn’t even
register in their morals,” said Joseph.48
The demeaning treatment by the authorities was evident by
Wise’s statement on his feelings during interrogation. “16 and I
felt like I was 12”, said Wise.49 Even after being coerced into a
confession, when asked by Lederer if his ‘truth’ was voluntary,
forced, exerted, and willful, he had denied being coerced by
detectives. Kory said he was a kid who just wanted to survive. To
those involved within law enforcement and the media, these kids
were suspects in a horrendous crime. Fourteen and fifteen-yearolds who ‘blazed a nighttime trail of terror.’50 The teens referred
to their nighttime activities as them just wilin [while-n]. This
word is an African American colloquial slang term used as a mean
of saying someone is acting crazy, acting stupid, and acting up, a
person who is acting in a foolish manner indicative of one’s
disregard for acceptable public behavior; appearing to behave as
a ‘wild’ person. Police and the media, many of whom were most
likely not members of the black community were unfamiliar with
the term. Ignorance, most specifically willful ignorance begets
danger and misfortune. They ran with the term and dubbed it as
the kids were “just out wilding.” The term was processed as a new
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teenage slang for rampaging in wolf packs. A statement about that
night referenced a group running in a ‘pack’ of more than twentyfive youths. Manhattan D.A. Robert Morgenthau spoke out
publicly to announce indictments of six of the eight suspects
charged with the most serious crimes. None of the other teenagers
who had been interrogated had implicated themselves in the rape
of the jogger.
The one person identified by the majority of the public as the only
victim was Trisha Meili. She was a twenty-eight-year-old
investment banker who worked on Wall Street and lived on the
upper east side. The mainstream press did not publish her name.
Two black-run weekly newspapers, The Amsterdam New and
The City Sun did. They argued that the juvenile suspects were
given no such protection. Four of the Central Park Five were sent
to Spafford Juvenile Detention Center and Korey Wise was sent
to Rikers Island, an adult facility. The story of the Jogger Case
and the Five had enraged many New Yorkers, startled others, and
started a renewed discussion of an under policed city with crime
out of control. Mayor Ed Koch said this will be a test of the
system, “People want to see how the criminal justice system
works or if it works.”51 Donald Trump’s visceral disdain for these
young boys and what they had supposedly done led to him
actively working against them. He took out a full-page ad in four
New York City newspapers with the headline, ‘Bring Back The
Death Penalty. Bring Back Our Police!’52 Natalie Byfield from
the Daily News seemingly found this extreme reaction
inconceivable, “They were children, they were children. Bringing
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up the death penalty in the context of a case in which you were
discussing children…. Was outrageous to me,” said Byfield.
Michael Warren attorney at law believed there to be a double
standard at play and said, “I think that if she had been a young
woman who had been found in an alley in Bedford-Stuyvesant, if
she had been found in any of the darker enclaves in this city or
state. Donald Trump wouldn’t have spoken. He wouldn’t have
even whispered a word.” Byfield from the Daily News makes
note of the discrepancies when it comes to rape cases. “Interracial
rapes were covered differently and there was another major rape
in the city at the time. This was the woman who was raped in
Brooklyn and thrown off a roof top.”53
Many in the black community went along with the confessions.
Many of them may have been frightened by their own children.
During this period of time people were pushed around, raped,
burglarized, pocketbook snatched, and harassed on the subways
often by young black men. McCray, Richardson, and Salaam
were freed on bail. Santana’s and Wise’s families could not raise
enough money, so they remained in jail. The authorities released
a chronology, which is an arrangement of events of what the
“wilding” was all about to the press. The police had complete
control of the narrative. There are quite a few variables that are
not explained. The supposed suspects were south of the area
where the crime was committed at around twenty after nine, and
they were with a group of teens. The Central Park Five do not
know where, how, or when the crime took place according to the
video. These kids just know that it happened. Linda Fairstein and
Elizabeth Lederer formed a strong conviction that these boys
were guilty. Saul Kassin, social psychologist said, “The
contradictory details are just that. There’re details but they don’t

Burns, et al., supra note 35
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fundamentally change our belief in their guilt. However, DNA
prints that were tested failed to ID the jogger’s attackers. The
Prosecution is willing to continue with their current route and
make the argument to the jury that just because we didn’t get
everything, it’s highly unlikely that a sixth perpetrator who
somehow mysteriously doesn’t appear prior to the confessions is
at fault.54 That same summer, a serial rapist named Matias Reyes,
had been terrorizing the Upper East side. He was arrested August
5th, 1989. Tips from the public concerning the “East side rapist,”
were recorded in the daily news, but were ignored. One of the
police officers working the case and also working on one of the
rapes that Reyes had been accused of had the DNA markers from
Reyes in both files. Antron McCray, Yusef Salaam and Raymond
Santana were tried in June of 1990. Although the victim had no
memory of the attack, prosecutors had her testify hopefully to
make an emotional impression.
Michael Joseph. Upon Joseph’s initial meet with McCray he was
surprised that he was the exact opposite of how he was portrayed
in the media. Bobby Burns, Yusef Salaam’s attorney was
originally a divorce lawyer. At one point in time Yusef Salaam
remembers looking over at him and thought he may have been
sleeping. Contributing to the guilty verdict was the apathy of the
defense attorneys, confessions, and lies led. Ronald Gold, who
was Juror No.5, felt as though the confessions seemed genuine,
not rehearsed or made up. During deliberations, the other jurors
blamed Gold for wanting to take time on the case. He fought to
consider the discrepancies between three statements. The others
didn’t care as much if they confessed, they confessed. Gold would
soon succumb to group think and went along with the guilty
verdict. Perspective from the viewpoint of disproportionate levels

Id.

76

SPRING 2020

•

•

UNDERGRADUATE LAW JOURNAL

of violence compared to other demographics. The first three
youths were charged with gang rape, brutal assault, and robbery.
Antron McCray, Yusef Salaam , and Raymond Santana were each
found guilty on seven counts including the rape and assault of
Trisha Meili and the assault on two men that night. Due to the fact
that they were juveniles, the three were sentenced to 5 to 10 years,
the maximum allowed by law. Richardson’s lawyer Howard
Diller did not go with the defense of coercion. He argued that
Richardson was present but did not take part. Kevin Richardson
was found guilty of eight counts including the rape and attempted
murder of Trisha Meili and was sentenced to five to ten years.
Korey Wise’s lawyer, Colin Moore, did go with the coercion
defense. Wise was convicted of three counts including the sexual
abuse but not rape of Trisha Meili because he was sixteen, so he
was sentenced as an adult to five to fifteen years. According to
Mayor Koch’s ‘test of the system’ people felt the system had
passed the test. In 1988 Raymond Santana was arrested for
dealing drugs.
Reverting back to Matias, the serial rapists, even during his initial
questioning, Matias never once mentioned his connection to the
Central Park Jogger case. It wasn’t until he met Korey Wise in
prison that he even considered owning up to this particular crime.
Matias and Korey first came into contact with each other at Rikers
Island jail, where they got into a scuffle over a TV. Then, more
than a decade later, they were in the same prison, the Auburn
Correctional Facility. It was noted that he may have found
religion, but something compelled him after this second meeting
to go to the police with the truth. And in 2002, he admitted to
being the lone attacker in the Central Park Jogger case.
In a confession tape acquired be the New York Daily News s,
Matias said, “I know it’s hard for people to understand, after 12
77
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years why a person would actually come forward to take
responsibility for a crime. I’ve asked myself that question. At
first, I was afraid, but at the end of the day I felt it was definitely
the right thing to do.”55 Matias Reyes’ DNA was tested and
matched. He knew minute details that only the assailant would
know; black clothing items, sneakers, a Walkman, discarded
keys. He had an M.O consistent with his other crimes. Although
the Central Park Five were exonerated, they had spent years of
their lives incarcerated for a crime they had not committed. To
this day, the supervising prosecutor of the Central Park Five case,
Linda Fairstein still adamantly believes that the interrogation and
trial methods used under her watch in the Central Park Jogger
case were fair and lawful. And despite all evidence pointing to
the contrary, she stands by her conviction that Antron, Kevin,
Yusef, Raymond, and Korey participated in the 1989 attack: “I
think Reyes ran with that pack of kids,” Linda told The New
Yorker in 2002.56
George Junius Stinney, Jr.

The story of George Junius Stinney, Jr. is one of death by electric
chair. Stinney was brought into the execution room around noon. He was
a rather small child, 5” 1” and 98 lbs. so the straps on the chair didn't fit
and he had to be tied to the chair. When the current started, he shook
violently causing the face mask to fall off.57 Not a fate many people
would likely want. Stinney was alone, young, naive, and unexpecting.
When you are a young black boy in America, especially in the 40’s the
odds may seem as if they are stacked against you. This was the fate that
55
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a 14-year old African American boy named George Junius Stinney Jr.
had to face just by being born a certain color. He was the youngest person
to be executed in the United States in the 20th century. Stinney died on
June 16th, 1944 after being wrongfully conviction of the murder of two
white girls seventy-six years ago. His conviction was overturned in 2014.
A South Carolina Judge named Carmen Mullen ruled the boy did not
have a fair trial. In the academic journal article entitled, The Pre-Furman
Juvenile Death Penalty in South Carolina: Young Black Life was Cheap,
the story is told of two young girls, Betty June Binnicker age eleven, and
Mary Emma Thames age seven, whose bodies were found in a ditch after
school on the afternoon of March 23rd, 1944.58 They were discovered on
the African American side of the town of Acolu, South Carolina,
Stinney’s hometown. The girls had failed to return home the night before.
The black youth was taken in for questioning after police discovered he
had been the last person to have seen the two young girls. After being
taken into custody through coercion and promises of ice cream, he
confessed to the double homicide within hours of his apprehension.59
Stinney was tried for murder on April 24th, 1944. African Americans
were not allowed in court at the time, so an all-white male-jury was
selected along with a defense attorney who did little to nothing to aid his
case.60 Prior to trial, George spent eighty-one days in detention without
the possibility of seeing his parents for the last time. He was imprisoned
alone in his cell 80 kilometers from his hometown Aculo. His hearing of
the facts was done alone without the presence of his parents or a lawyer.
58
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The trial took place at the Clarendon County Courthouse. Jury selection
began at 10 am, ending just after noon, and the trial commenced at 2:30
pm. Stinney's court appointed lawyer was 30-year-old Charles Plowden,
who had political aspirations. Plowden did not cross-examine witnesses,
his defense was reported to consist of the claim that Stinney was too
young to be held responsible for the crimes. However the law in South
Carolina at the time regarded anyone over the age of 14 as an adult.
Closing arguments concluded at 4:30 pm, the jury retired just before 5
pm and deliberated for 10 minutes, returning a guilty verdict with no
recommendation for mercy. Stinney was sentenced to death in the electric
chair. When asked about appeals, Plowden replied that there would be no
appeal, as the Stinney family had no money to pay for a continuation.61
The trial concluded that same day with Judge P.H. Stoll presiding.
Appearing on behalf of the state was solicitor Frank McLeod, who
presented evidence from law enforcement that the Defendant confessed
to the crime. While law enforcement testified that a confession occurred,
no written confession exists in the record today. The capital murder trial
lasted one day. After ten minutes of deliberation by the jury of twelve,
the defendant was found guilty of the murder of Betty and Mary and was
sentenced to death the same day with no stay of execution on June 16th,
1944.62
James Bain

James Bain a black Florida native spent more time in prison for a crime
he did not commit than any other American exonerated through DNA
evidence.63 In 1974, at the age of 19, Bain was convicted of rape and
61
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kidnapping. He was released in 2009 at the age of fifty-four after serving
a total of thirty-five years in prison. His story begins with the victim of a
rape on the evening of March 4th, 1974. The victim was a nine-year-old
boy sleeping at his home in Lake Wales, Florida, and he was dragged to
a baseball field and raped. The victim told police that his assailant
appeared to have been seventeen or eighteen years old and had a
mustache and bushy sideburns. According to the victim, the man had said
his name was Jim or Jimmy.64
The victim’s uncle thought that this description sounded a lot like Jimmy
Bain. Police showed the victim five or six photographs of potential
suspects and he chose the one of Bain. However, of the photographs in
the lineup, only Bain and one other man had sideburns. The police
questions Bain at his home at around midnight on March 5th, 1974. Bain
claimed that he had been at home watching television at the time of the
attack, an alibi that was supported by Bain’s sister. Nevertheless, the
police arrested him. According to FBI analysis presented at the trial, the
rapist did leave semen on the victim’s underwear. The trial occurred,
however, before DNA testing was available. Though Bain could not be
definitively tied to the semen, he could be matched to its blood group. An
FBI analyst testified that the semen on the underwear from three separate
stains was of blood group B. Bain was an AB secretor, which should have
excluded him. Instead, the analyst claimed Bains blood group had a weak
A and thus he could not be excluded from having deposited the semen.
This was not supported by testing when an expert for the defense testified
that Bain’s group actually had a strong A, and therefore he could be
definitely excluded.65
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Despite the conflicting serological evidence and Bain’s alibi, Bain was
convicted of rape, kidnapping, and burglary and sentenced to life in
prison.66 The prosecution’s case rested largely on the victim’s
identification of Bain in the photo lineup. A 2001 Florida statute made it
possible for certain cases to be reopened for DNA testing. Upon hearing
this, Bain presented four handwritten motions for the DNA evidence in
his case to be tested. In all, the case came before the court five times and
was denied all five times. With the aid of the Innocence Project of the
Florida and Tenth Judicial Circuit Public Defender Bob Young, Bain was
finally granted access to post-conviction DNA testing. The state sent
DNA found on the victim’s underwear to the DNA Diagnostic Center.
The testing excluded Bain as the source of the DNA. The Polk County
State Attorney, Jerry Hill then joined the defense in a motion to declare
Bain innocent, and on December 17th, 2009 a judge signed the order
releasing Bain from prison after thirty-five years. As soon as Bain was
released, he used a cell phone for the first time to call his mother. Bain
received one point seven million dollars from the state in reparation.67
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Section III:
The Innocence Project on DNA Exonerations in the United States68
§
§
§
§
§
§
§
§
§
§
§
§
§

1989: The first DNA exoneration took place
367 DNA exonerees to date
37: States where exonerations have been won
14: Average number of years served
5,097.5: Total number of years served
26.5: Average age at the time of wrongful conviction
42.8: Average age at exoneration
21 of 367 people served time on death row
41 of 367 pled guilty to crimes they did not commit
17%: Involved informants
267: DNA exonerees compensated
189: DNA exonerations worked on by the Innocence Project
162: Actual assailants identified. Those actual perpetrators went on to be
convicted of 152 additional violent crimes, including 82 sexual assaults, 35
murders, and 35 other violent crimes while the innocent sat behind bars for
their earlier offenses.
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MISIDENTIFICATION
§

69%: Involved eyewitness§
misidentification

FALSE
CONFESSIONS
28%: involved false
confessions

§

35% of these
misidentification cases
involved an in-person
lineup

§

49% of the false
confessors were 21
years old or younger
at the time of arrest

§

52% involved a
§
misidentification from a
photo array

33% of the false
confessors were 18
years old or younger
at the time of arrest

§

7% involved a
§
misidentification from a
mugshot book

10% of the false
confessors had
mental health or
mental capacity
issues

§

15% involved a
misidentification from a
show-up procedure

§

5% involved a
misidentification from a
one-on-one photo
procedure
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§

27% involved a
misidentification through
the use of a composite
sketch

§

11% involved a voice
misidentification

§

2% involved a
misidentification through
hypnosis

§

54% involved an in-court
misidentification

§

29% involved a
misidentification through
some other procedure (e.g.,
mistakenly “recognizing”
someone on the street and
reporting them to law
enforcement)

§

79% of the
misidentification cases
involved multiple
procedures

§

85% of the
misidentification cases
involved a
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misidentification by a
surviving victim

§

42% involved a crossracial misidentification

§

32% involved multiple
misidentifications of the
same person by different
witnesses
18% involved a failure to
identify the exoneree in at
least one procedure

§

§

Demographics of the 367 DNA exonerees to date69
African
American

Caucasian

Latinx

Asian
Native
American American

Selfidentified
“Other”

225
(61%)

110 (30%)

28 (8%)

2 (1%)

1 (<1%)

69
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A comparison between the National Registry of Exonerations’
demographic data on wrongful convictions70 and the Innocence Project71
shows that not much has changed. African Americans seem to make up
a large percentage of those who have been wrongfully convicted within
a set of data. This constant withstands the test of time. Why is this so?
Clearly it is quite a complex topic to discuss and many extemporaneous
factors come into play. However, this phenomenon is truly rooted in
implicit racial biases and prejudices. Robert J. Norris analyzes the
examination of criminal offenses by true perpetrators after innocent
people are arrested and convicted for their crimes. He focuses on
wrongful convictions and crime control, giving particular attention to the
issues of framing, public opinion, and policymaking ways in which the
issue can be communicated to the public. 72
Media coverage of the topic of wrongful convictions is important. And
combined with the development of more exonerations due to new DNA
testing, the growth of the International Innocence Network, and the
immediacy of the topic, the path for the advancement of the Innocence
Movement as a major issue in justice issues has been able to take root in
public opinion.
The concept of framing might be the very thing that tips the judicial
scales to a more just system. Framing has been described as the process
by which people develop a particular conceptualization or they reorient
their thinking about an issue. In the Howard-Waddingham article,73 the
70
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study analyzed by the author explored how different states are impacted
by wrongful convictions, how different races are represented in Texas
exonerations, and the connection between juror and defendant ethnicity.
According to the Innocence Project in 2008, Texas ranked number one
nationally for the greatest number of cases overturned by DNA evidence.
In 2017, Texas passed House Bill 34, that will hopefully decrease the
likelihood of future wrongful convictions. The Texas Bill will, “ . . .
enhance transparency and accuracy in the criminal justice system by
regulating the use of jailhouse informants, requiring police to record all
custodial interrogations for suspects in serious felony cases,
strengthening the use of eyewitness identification best practices and
tasking the Texas Forensic Science Commission to study drug field test
kits and crime scene investigations.”74 Results remain to be seen as to
whether these new regulations will influence wrongful convictions,
especially for African American men. This bill does not seem to account
for the factor of racism as a variable. Regardless, some members of law
enforcement seem to consider the repercussions of inadequate and
corrupt police services that result in wrongful convictions as an
appropriate focal point in correcting past mistakes.
A story in the New York Times entitled, How the Central Park 5 Case
Looms Over the Tessa Majors Murder, details a certain degree of prudent
apprehension on the part of the police.75 The story concerns a thirteenyear-old African American boy who is suspected of the homicide of an
eighteen-year-old, first semester Bernard College student. The murder
74
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occurred just outside Morningside Park in Manhattan. This case is
reminiscent of the Central Park Five case. Both cases involved a young
white woman attacked in a park and an even younger teenage suspect of
color. Authorities proceeded with caution in terms of the investigation
and made sure they followed protocol. According to the authors of the
piece, “In the three decades since the Central Park case, exonerations
through DNA evidence have shown that some people, particularly
vulnerable teenagers, confess to crimes they have not committed, and that
racial bias is often at the root of wrongful convictions.”76 Socially
conscious processes and consideration of history need to be implemented
more when it comes to the legal system. Less misidentifications would
most likely result from this.
Conclusion
Whatever state in the nation a person may find themselves in, a
conversation needs to be started. This article is supposed to provide
insight on the suffering of a community due to the failures of the justice
system. The processes, the stories, the ongoing path are all important
components. As of this moment, there are people paying for the crimes
committed by another. Just because they are not seen doesn’t mean that
they do not matter. It is the nation’s duty to give attention to this
unfortunate predicament. We truly need a system that works better for all
inhabitants of this nation. Even though it is not currently visible now,
over time, there is a chance to get to a better place filled with justice and
hopefully reach an era of legal sympathy and understanding.

76

Id.

89

SPRING 2020

UNDERGRADUATE LAW JOURNAL

An Insight on Credit Checks for Employment Purposes:
The Numerous Issues Associated and the Comprehensive
Credit Act of 2020
By Yossra El-Sharawy
Introduction
As a society, we are fixated upon forecasting the future. Whether it
concerns sales, epidemiology models, or employees’ behavior, we spend
significant time and resources trying to predict what might happen in the
near future. We do this to reduce conflicts, to make plans, and to assess
risks. This societal penchant for forecasting future behavior becomes
troubling, especially when employers use credit checks to help predict
whether an employee might engage in risky financial behavior,
embezzlement, or fraud.
In theory, there may be a remote, marginal connection between a poor
credit history and a predilection to commit financial crimes. However,
that connection is far too tenuous, too fatally flawed by a lack of
substantial supporting evidence, and too biased to be practical, reliable,
or even morally viable. In essence, there are too many variables and too
little direct evidence to support an irrefutable connection between a
potential employee’s creditworthiness and their criminal inclination. For
example, an honest and trustworthy individual might have a lower credit
score because of financial burdens. Getting employed would certainly
help this person. However, because of their low score resulting from
missed payments or high medical debt, they might be deemed financially
irresponsible and thus more likely to partake in fraud and embezzlement
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of a firm. As a result, it “impedes their chances of obtaining a new job to
end their financial burden.”1
Numerous issues surround the process of using credit checks for
employment. Despite this, employers continue to use them, possibly with
the intent of reducing the liability for negligent hiring. If no substantial
evidence links credit checks and employee behavior, how can they be
used as a reliable method for predicting employee behavior, let alone a
defense for negligent hiring? The purpose of this article is to examine the
practice of credit checks in employment with regard to the law and the
implications it has on people. It makes sense to start a discussion with the
Fair Credit Reporting Act (FCRA), which allows employers to use credit
checks for employment purposes and to even reject an applicant who
refuses to undergo a credit check.
Fair Credit Reporting Act (FCRA)
The Fair Credit Reporting Act (FCRA) was enacted in 1970 to promote
the integrity and fairness of consumer reporting information.2 15 U.S
Code §1681b directly establishes consumer’s rights and the use of credit
checks in employment. Simply, if an employer wishes to conduct a credit
check on an applicant or employee, the employer may do so as long as it
does not violate the consumer’s rights. First, the employer must notify
the applicant in writing of their intention to conduct an investigative
consumer report and inform the applicant of the information they seek.3
1

Text - H.R.3621 - 116th Congress (2019-2020): Comprehensive CREDIT Act of
2020, CONGRESS.GOV (2020), https://www.congress.gov/bill/116th-congress/housebill/3621/text.
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EMPLOYMENT LAW FOR BUSINESS (Irwin/McGraw-Hill 2001, 8th ed.) (2014).
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Then the employer must seek written authorization from the applicant or
employee to obtain the report. After the report is obtained, if the employer
plans to take an adverse employment action, the employer must notify
the employee and offer a copy of the credit report and a written summary
of consumer’s rights.4 Applicants have a limited number of days to
dispute any errors within the findings of the credit report. Employers can
reject applicants who refuse a credit check, although some states have
laws already enacted or pending approval that restrict this practice.5
These laws commonly address multiple exceptions, such as if credit
checks constitute Bona Fide Occupational Qualifications (BFOQ),
usually in positions that involve financial decisions and sensitive
information. Another exception exists if government agencies, state or
federal laws, require the use of credit checks, usually when dealing with
national security clearance.6 Currently, ten states have implemented laws
prohibiting the use of credit checks in employment with the exceptions
noted.7
Disparate Impact
Disparate impact occurs when policies are facially neutral but have a
disparate or an adverse impact on a protected group. “If such a policy
impacts protected groups more harshly than others, illegal discrimination
may be found if the employer cannot show that the requirement is a
legitimate business necessity… Disparate impact is statistically
4

Amy Traub, Discredited: How Employment Credit Checks Keep Qualified Workers
Out of a Job Demos (2014), https://www.demos.org/research/discredited-howemployment-credit-checks-keep-qualified-workers-out-job.
5
Id.
6
John Atkins, Can An Employer Deny You A Job Based On Your Credit?, SELF
(2015), https://www.self.inc/blog/can-an-employer-not-hire-me-based-on-my-credit.
7
Roy Maurer, House Committee Passes Bill to Ban Employment Credit Checks SHRM
(2019), https://www.shrm.org/resourcesandtools/hr-topics/talentacquisition/pages/house-maxine-waters-passes-bill-ban-employment-creditchecks.aspx.

92

SPRING 2020

UNDERGRADUATE LAW JOURNAL

demonstrated when the selection rate for groups protected by the law is
less than 80 percent, or four-fifths, that of the higher-scoring majority
group.”8
The Equal Employment Opportunity Commission (EEOC) has stated that
credit checks create a disparate impact on minorities as minorities are
reported to have lower credit scores due to medical debt or other financial
burdens.9 In fact, “sixty-five percent of white households describe their
credit scores as good or excellent, much higher than the 44 percent of
African American households who identify in the good or excellent
categories. In contrast, over half of African American households fall
into the range of fair and poor credit.”10 What contributes to these
findings is the large wealth gap between whites and minorities. The
median wealth of white households is 20 times that of black households
and 18 times that of Hispanic households, according to a Pew Research
Center analysis of newly available government data from 2009.11 The
evident wealth gap contributes to an increase in debt as minority
households take out loans or use credit cards to pay for medical
emergencies or other urgent needs.
As the debt to income ratio increases, credit scores are largely affected
by this practice. “Households that report low credit scores are more likely
to have medical debt on their credit cards than those with good credit.”12
Below is a graph of the findings gathered by a survey conducted by
8
9

BENNETT-ALEXANDER, et al., supra note 3.

Maurer, supra note 7.
Traub, supra note 4.
11
Wealth Gaps Rise to Record Highs Between Whites, Blacks, Hispanics, Pew
Research Center's Social & Demographic Trends Project (2011),
https://www.pewsocialtrends.org/2011/07/26/wealth-gaps-rise-to-record-highsbetween-whites-blacks-hispanics/.
12
Traub, supra note 4.
10
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Demos in the report titled “Discredited: How Employment Credit Checks
Keep Out Qualified Workers Out of a Job.” It supports the conclusion
that people of color are disproportionately likely to report poor credit.

13

13

Id.
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The use of credit checks in employment has the potential to create a
disparate impact on minorities. Despite this, in many cases, credit checks
could be seen as a business necessity or a Bona Fide Occupational
Qualification, especially when the position the applicant is seeking
handles financial matters. Therefore, this may make credit checks
acceptable.
To prove a disparate impact case, the intent to discriminate does not have
to be present. So even though employers usually request credit checks
after the interviews, therefore, reducing their inference of discrimination,
the policies could still be affecting one or more members of a protected
class. There are multiple cases filed regarding the issue of disparate
impact and credit checks. They are often, however, dismissed with
prejudice as disparate impact in itself is difficult to prove. The plaintiffs
need to offer statistical evidence as one of the requirements in making a
prima facie case suggesting that the facially neutral policies significantly
affected members of the protected class more than non-minority class
members.
A case in point, filed by the EEOC against the commercial test
preparation company, Kaplan, highlights the uncertainty present in the
EEOC's stance against credit checks. As mentioned, the EEOC has taken
a stance against the use of credit checks for employment unless it’s a
business necessity. However, the EEOC applied the same rationale to
Kaplan “alleging that defendants' use of credit reports in the hiring
process has an unlawful disparate impact on Black applicants.”14 Sixth
Circuit Judge Kethledge, stated that the “EEOC sued the defendants for
using the same type of background check that the EEOC itself uses. The
14

Equal Opportunity Employment Com'n v. Kaplan Higher Learning Edu. Corp, No.
1:10 CV 2882, 2013 WL 322116, at *1 (N.D. Ohio Jan. 28, 2013).
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EEOC’s personnel handbook recites that “[o]verdue just debts increase
temptation to commit illegal or unethical acts as a means of gaining funds
to meet financial obligations.” Because of that concern, the EEOC runs
credit checks on applicants for 84 of the agency’s 97 positions. The
defendants (collectively, “Kaplan”) have the same concern; and thus,
Kaplan runs credit checks on applicants for positions that provide access
to students’ financial-loan information, among other positions. For that
practice, the EEOC sued Kaplan.”15 This case was a big win for
employers as the court dismissed the EEOC’s case, and it comes to show
the uncertainty and complexity that surrounds this issue.
Link to Performance
This case also highlights the connection between “overdue debts” and the
“increase temptation to commit illegal or unethical acts.”16 Employers
frequently have justified the reason for conducting credit checks was to
eliminate the possibility of hiring applicants who are more likely to
engage in embezzlement and fraud due to their financial hardships or
irresponsibility, which can harm clients, the firm, and other employees.17
In theory, this conclusion is coherent, understandable, and reasonable.
Employers want to protect themselves and their businesses from
negligent hiring and reduce the likelihood of fraud. Similar to instances
where background checks are conducted, conducting a credit check
would not hurt. As evidence to support this claim, a link must exist
between credit checks and an employee’s performance. However, a study
titled “Do Job Applicants Credit Histories Predict Job Performance
Appraisal Ratings or Termination Decision?” suggests otherwise. The
15

Equal Employment Opportunity Commission v. Kaplan Higher Education
Corporation, Findlaw, https://caselaw.findlaw.com/us-6th-circuit/1663154.html.
16
Id.
17
Text - H.R.3621 - 116th Congress (2019-2020): Comprehensive CREDIT Act of
2020, supra note 1.
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study analyzed 178 employees at a large financial services corporation
and used predictors such as late payments and accounts with collections
to analyze whether it correlated with performance appraisal ratings or
termination decisions. “In the present sample, credit history data had no
criterion validity in predicting either performance ratings or
termination.”18 The researchers noted, “we caution that credit history data
should not be used to select employees unless the company demonstrates
evidence that such data have validity for predicting employee
behavior.”19 There is limited research available regarding the correlation,
if any, between credit history to an employee’s performance.
A New York Times article states “Kristine Snyder, a spokeswoman for
Experian, said the ability to assess risk was important for business
owners, particularly those running small companies, given the level of
employee fraud. She said the Association of Certified Fraud Examiners
found that important indicators of potential fraud were employees living
above their means and those experiencing financial difficulties.
“Employers should have information available to them that protects their
businesses from catastrophic losses so that workers can continue to stay
employed and remain productive,” she said.”20 This recommendation by
the Association of Certified Fraud Examiners suggests that employees
who commit financial fraud, are likely to have financial difficulties as
well as living above their means, which would put them at a high
probability of having lower credit scores as well as questionable credit
checks. It is evident that the research available is limited and that drawing
18

Laura Bryan & Jerry Palmer, Do Job Applicant Credit Histories Predict
Performance Appraisal Ratings or Termination Decisions?, https://psycnet-apaorg.ezproxy.fau.edu/fulltext/2012-12067-003.html.
19
Id.
20
Andrew Martin, As a Hiring Filter, Credit Checks Draw Questions, N.Y. TIMES
(2010), https://www.nytimes.com/2010/04/10/business/10credit.html.
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further conclusions would be flawed without multiple studies confirming
whether or not there is a direct link between credit history and an
employee’s performance without having the need to theorize or make farreaching conditional statements.
Credit Errors
The three major consumer credit reporting agencies are Equifax,
Transunion, and Experian. They collect information on consumers and
businesses regarding their credit and possible collections as it pertains to
student loans, medical, auto loans, and credit cards. The issue here is the
likelihood of credit errors that can exist on these credit checks. A study
conducted by the Federal Trade Commission found that “one in four
consumers identified errors on their credit reports that might affect their
credit scores.”21 “The study also found that about 20 percent of
consumers who identified errors on one of their three major credit reports
experienced an increase in their credit score that resulted in a decrease in
their credit risk tier, making them more likely to be offered a lower auto
loan interest rate.”22 Employers conduct credit checks for the benefit of
the business, but now there is a possibility that these credit reports are
flawed and might contain errors. If these credit errors are significant
enough to affect loan interest rates, then using them for hiring or for
promotions might lower job applicants’ chances of receiving job offers
even though it was a reporting error. Along with the likelihood of errors
found on credit reports, these agencies have been subject to lawsuits and
21

In FTC Study, Five Percent of Consumers Had Errors on Their Credit Reports That
Could Result in Less Favorable Terms for Loans, Federal Trade Commission (2013),
https://www.ftc.gov/news-events/press-releases/2013/02/ftc-study-five-percentconsumers-had-errors-their-credit-reports.
22
FTC Issues Follow-Up Study on Credit Report Accuracy, Federal Trade
Commission (2015), https://www.ftc.gov/news-events/press-releases/2015/01/ftcissues-follow-study-credit-report-accuracy.
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fines pertaining to consumer data breach, deception, and illegal
advertisements.23 For example, “In January 2017, the Consumer Bureau
fined TransUnion and Equifax for deceptively marketing credit scores for
purchase by consumers as the same credit scores typically used by
lenders to determine creditworthiness and for luring consumers into
costly subscription services that were advertised as “free” or “$1” that
automatically charged recurring fees unless canceled by consumers. The
Consumer Bureau also found that Equifax was illegally advertising its
products on webpages that consumers accessed through
AnnualCreditReport.com before consumers obtained their free
disclosures. Because of these troubling practices, TransUnion was
ordered to pay $13.9 million in restitution to harmed consumers and a
civil penalty of $3 million to the Consumer Bureau. Equifax was ordered
to pay more than $3.7 million to affected consumers as well as a civil
money penalty of $2.5 million to the Consumer Bureau. As part of the
consent orders, the (Consumer Reporting Agencies) CRAs are also
supposed to change the way that they sell their products to consumers.
The CRAs must also obtain consumers’ express consent before enrolling
them into subscription services as well as make it easier for consumers
to cancel these programs.”24 This is only one of the instances where the
Consumer Bureau has fined these CRAs. It is evident that these CRAs
need to be further regulated to ensure that consumer identity is protected,
credit errors are minimal, and that consumer deception that frequently
occurs comes to a halt.
Privacy and Employment
Under the FCRA, if employers are going to take an adverse employment
action against an applicant, then they must offer a copy of the credit
23

Text - H.R.3621 - 116th Congress (2019-2020): Comprehensive CREDIT Act of
2020, supra note 1.
24
Id.
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report along with a written summary of consumer rights. In addition, they
must also allow applicants to dispute the validity of the error, if
applicable, or explain the reason behind the collections or bankruptcy
present on the credit report. For an applicant to dispute or at least explain
the findings in the credit report, they must reveal usually sensitive and
personal information that may compromise the privacy of the applicant.
This may also lead to a back-door entry to employment questions that
open businesses up to a lawsuit if directly asked, but may be answered in
this disputing/explaining process voluntarily by the applicant. For
example, medical debt is typically existent on credit reports, and if
collections are present, then applicants might be obliged to explain the
situation in order to not get rejected or passed over for the job. Questions
regarding marital status, previous medical conditions, spouse and family
issues, might all be discussed as applicants try to answer these questions,
therefore, resulting in an invasion of privacy. Additionally, “since
divorce and domestic abuse are other leading causes of credit struggles,
a discussion of these often painful and deeply private personal issues can
also become compulsory if a job-seeker is asked to “explain” their poor
credit to a prospective employer.”25 However, this information even
though it affects an applicant’s privacy, can help employers make holistic
decisions on whether or not to move forth with the applicant. At the same
time, it leads to unfair practices as applicants with good credit might not
need to explain personal and sensitive details, and as a result, this
contributes to the disparate impact argument.

25

Amy Traub & Sean McElwee, Bad Credit Shouldn't Block Employment: How to
Make State Bans on Employment Credit Checks More Effective Demos, (2016),
https://www.demos.org/research/bad-credit-shouldnt-block-employment-how-makestate-bans-employment-credit-checks-more.
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H.R 3621 – Comprehensive Credit Act of 2020
The House introduced and passed a bill that drastically amends the Fair
Credit Reporting Act. The bill was received in the Senate on the 30th of
January, 2020, and is still pending approval. To start, under this bill,
using credit checks for “employment purposes, including for the purpose
of denying employment” is prohibited.26 The exception to this would be
if “the person is required to obtain the report by a Federal, State, or local
law or regulation; the information contained in the report is being used
with respect to a national security investigation, or the report is necessary
for a background check or related investigation of financial information
that is required by a Federal, State, or local law or regulation.”27
Additionally, “none of the cost associated with obtaining the consumer
report will be passed on to the consumer to whom the report relates.”28
The person must also disclose to the consumer an explanation as to why
the consumer report is being obtained for employment purposes, the
reasons for obtaining such a report, and the citation to the applicable
Federal, State, or local law or regulation.29
If a person is then going to take adverse actions against an applicant after
the exceptions noted, then they must do so by providing the “name,
address, and telephone number of the consumer reporting agency that
furnished the report (including, for a consumer reporting agency that
compiles and maintains files on consumers on a nationwide basis, a tollfree telephone number established by such agency), the date on which
the report was furnished, and the specific factors from the report upon
which the adverse action was based.” Furthermore, “a person may not,
26

Text - H.R.3621 - 116th Congress (2019-2020): Comprehensive CREDIT Act of
2020, supra note 1.
27
Id.
28
Id.
29
Id.
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directly or indirectly, either orally or in writing, require, request, suggest,
or cause any employee or prospective employee to submit such
information to the person as a condition of employment.”30 The bill also
includes an interesting section titled the “non-waiver,” “consumers may
not waive the requirement of this paragraph with respect to a consumer
report.”31 This bill would completely change the rules for employers and
even go as far as making it unlawful for consumers to waive their
requirements for an employer to conduct a credit check.
While this bill would address the major concerns with credit checks for
employment purposes, such as disparate impact, credit errors, privacy
concerns, and the lack of link between credit checks and an employee’s
performance, it “puts restrictive prohibitions on companies who may be
using credit checks in a correct, limited manner for a job-related
purpose," said Pamela Devata, a partner in the Chicago office of Seyfarth
Shaw. “Many employers don't use credit checks for their entire
workplace, but potentially would use it for certain positions—executivelevel positions or for people who have unfettered access to a company's
finances in accounting and finance roles."32 Further, “SHRM [Society for
Human Resource Managers] believes employers must have the ability to
enact policies and procedures that best meet the needs of their individual
organizations, said Johnny C. Taylor, Jr., SHRM-SCP, president and
CEO of SHRM.”33 This bill only allows credit checks for employment
purposes if it’s a federal, state, or local law and/or a matter of national
security. If the bill is made law, employers will no longer be able to
30

Id.
Id.
32
Roy Maurer, House Approves Ban on Most Employment Credit Checks SHRM
(2020), https://www.shrm.org/resourcesandtools/hr-topics/talentacquisition/pages/house-approves-ban-most-employment-credit-checks.aspx.
33
Id.
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justify their use of credit checks as a Bona Fide Occupational
Qualification or as a business necessity.
This bill would certainly help level the playing field between minorities
and non-minorities in regard to the statistics mentioned and how
disparate impact is an outcome of credit checks for employment
purposes. However, employers looking to fill positions that directly deal
with financial responsibilities and information, might not be able to
obtain this extra information on potential employees. While there was no
link to credit checks and an employee’s performance, “Employer groups
such as the U.S. Chamber of Commerce and the Society for Human
Resource Management (SHRM) oppose the bill, arguing that the
information in a credit report is an indicator of a person's judgment and
potential risk to an organization, especially for certain positions
involving finances and accounting.”34 Furthermore, credit reports display
whether or not an applicant has repeatedly engaged in risky financial
behavior and this information could be of use as it pertains to a person’s
judgment, especially in positions involving financial decisions and
responsibility. Restricting the use of credit checks in employment should
include an exception to positions directly dealing with financial
responsibilities and accounting, if this bill were to get approved by the
Senate and if further research directly establishes a link between credit
checks and an employee’s performance as well as judgment. Meanwhile,
there are no regulations on the use of credit checks for employment
purposes, except for the ones mentioned in FCRA, and this leads to an
ample amount of concerns, such as the many discussed above. It seems
reasonable to make amendments to the FCRA in a way that serves the
people, businesses, and employers, and in order to do this, further
research is required to assess the current condition and to directly link
credit checks and an employee’s performance.
34

Id.
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Financial Literacy
One would assume that given the importance of credit and financial
responsibility in America, students would be taught basic financial
practices, such as filing taxes, understanding the components of a credit
score, or to even dispute a credit error that may compromise their ability
to get the best interest rates in regard to student loans or getting
employed. In reality, “more than half of states do not require high school
students to take an economics class.”35 As of February 2020, only “21
states require high school students to take a course in personal finance, a
net increase of four states, with five adding requirements since the last
survey in 2018 and one state dropping its requirement.”36 Furthermore,
“Studies show that students without a financial education are more likely
to have low credit scores and other financial problems.”37 If credit scores
and checks will continue to be used for loans, interest rates, risk
assessment, mortgage rates, and now employment, the least we could do
is encourage states to pass laws that require schools to incorporate
personal finance classes with testing to ensure that personal finance is as
important as other common core classes.
Conclusion
Businesses need genuine employees with adequate ethical and moral
standards to reduce the potential legal liability associated with negligent
hiring and the risk of embezzlement and fraudulent activities.
Unfortunately, using credit checks as a way to predict an employee's
behavior is not the solution given the limited research available linking
35

Tracy East, Why Financial Education Should Be Taught in Schools, CESI (2019),
https://www.cesisolutions.org/2019/03/should-financial-education-be-taught-inschools/.
36
Survey of the States by CEE, COUNCIL FOR ECONOMIC EDUCATION,
https://www.councilforeconed.org/survey-of-the-states-2020/.
37
East, supra note 35.
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credit checks and an employee's performance. If bill H.R. 3621 is enacted
and if a link is established between credit checks and employee's
performance, then businesses will not be able to use credit checks if and
when it is considered a business necessity as it pertains to positions that
involve financial decisions. However, by continuing to allow the use of
credit checks in employment with minimal regulation, all sorts of issues
begin to arise from privacy to socio-economical concerns. Taking a
moderate approach to this issue, and addressing the research gaps, will
allow employers and potential employees to feel that their interests have
been served.
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It’s My Choice, Right? Abortion Law Reform in the
United States
By LaTasha Ross
“Reproductive freedom is critical to a whole range of issues. If we can’t take
charge of this most personal aspect of our lives, we can’t take care of anything.
It should not be seen as a privilege or as a benefit, but a fundamental human
right.” ― Faye Wattleton1

Introduction
Abortion is the termination of a pregnancy by removal or expulsion of an
embryo or fetus before it can survive outside the uterus.2 The battles in
law for or against abortions and reproductive rights have filtered in and
out of the mainstream since the 1800s3 and is currently making a return
to the spotlight once again. The rights of the woman and unborn child are
constantly being debated. But who is right? Once again, the same
questions are being asked: when is it okay to end a pregnancy, who has
the right to make this decision, and in what situation is it acceptable? To
truly understand the issue, we must review both sides of the argument
and the preceding case history.
History
For a hundred years after the formation of the United States, abortions
were legal. There was no law to govern the procedure. It was a choice of
1

Faye Wattleton Quotes, Women's History with Jone Johnson Lewis (2016),
http://womenshistory.info/faye-wattleton-quotes/.
2
The Editors of Encyclopaedia Britannica, Abortion Encyclopædia Britannica (2019),
https://www.britannica.com/science/abortion-pregnancy.
3
History of Abortion, National Abortion Federation, https://prochoice.org/educationand-advocacy/about-abortion/history-of-abortion/.

106

SPRING 2020

UNDERGRADUATE LAW JOURNAL

the expectant mother and, safe to say, the father (if present) to end the
term before the first movements of the unborn fetus. These initial
movements are defined as quickening, or the first movements of the fetus
similar to a flutter in the belly.4 In the 1820s, the United States, following
the English monarchy and their Lord Ellenborough's Act began to
establish laws making abortions illegal and banned birth control
medicines.5 Laws were enacted to restrict abortion unless a pregnancy
was conceived in rape, incest, or was needed to save the life of the
mother.” The AMA, (American Medical Association), was concerned
about the safety of the women, as abortions then were rather risky and
primitive.6 The goal of the association was to defend human life. They
believed they were protecting these women who, at the time, had neither
the right to vote or advocate on their own behalf. As a male-dominated
field, medical professionals who practiced in the early days before the
suffrage movement made decisions for women and by the 1900s,
abortion was illegal and a felony in every state.
On June 8, 1964, Gerri Santoro checked into a hotel with a man with
whom she was having an affair and with whom she found herself
pregnant, after she fled her abusive husband.7 Santoro was found dead
alone, naked, kneeling with a bloodied towel between her knees. The
cause of death was an illegal self-induced abortion. The police took a
picture of the horrific and shocking scene and it hit the front page of the

4

Abortion History in the U.S., FINDLAW (2018),
https://family.findlaw.com/reproductive-rights/abortion-and-the-law-background.html.
5
Ellenborough's Act Law and Legal Definition, US Legal, Com.,
https://definitions.uslegal.com/e/ellenboroughs-act/.
6
Id.
7
The Tragedy of Illegal Abortion: The Lonesome Death of Gerri Santoro, PERSONAL
PAC, https://www.personalpac.org/the-tragedy-of-illegal-abortion-gerri-santoroslonesome-death/.
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newspapers. The following year, Griswold v. Connecticut 8 arrived at the
Supreme Court, overturning the Comstock Law in terms of married
couples.9 The Comstock Law prohibited the use of any drug or medical
instrument for the purpose of preventing conception.10
The laws revolving around the practice of abortion would hold steady
until 1972 with the ruling of Eisenstadt v. Baird, where new rights would
be granted to unmarried women to choose to use contraception such as
birth control pills.11 Roe v. Wade12, a landmark case decided in 1973,
would finally give women the unrestricted right to choose when it came
to their reproductive rights.13 The ruling made it illegal to prohibit
abortions in all states. Roe v. Wade set a trimester deadline and opened
the reasoning for abortion beyond medical reasons. The Court deemed
reproductive rights an issue of privacy and constitutionally protected it.
The Right of Privacy
The Fourteenth Amendment includes the right of life, liberty and
property due process of law.14 Pro-choice arguments on the amendment
stress the importance of bodily integrity and freedom to make decisions
about family.15 The Due Process Clause interpretation used to win the
8

Griswold v. Connecticut, 381 U.S. 479 (1965).
Bridgette Dunlap, Three Constitutional Basics Every Abortion Rights Supporter
Should Know, REWIRE.NEWS (2016), https://rewire.news/article/2016/06/17/threeconstitutional-basics-every-abortion-rights-supporter-know/.
10
Id.
11
Susan Frelich, The Forgotten Family Law of Eisenstadt v. Baird, YALE JOURNAL OF
LAW AND FEMINISM (2017), https://digitalcommons.law.yale.edu/yjlf/vol28/iss1/1/.
12
Roe v. Wade, 410 U.S. 113 (1971).
13
Dorothy E. McBride & Jennifer L. Keys, Abortion in the United States: A Reference
Handbook (2018), ABC-CLIO.
14
Dunlap, supra note 9
15
Id.
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Roe v. Wade case applied to individual liberty.16 That is, liberty to be free
of oppressive regulations imposed on a person’s life. The choice to end a
pregnancy is deemed not to be regulated by the government. Women
have the right to control their bodies and destinies, a ruling given in
Planned Parenthood v. Casey.17 Pro-choice advocates maintain that if a
woman is not ready to be a mother, or if the pregnancy is detrimental to
her health, whether that be physically or mentally, are part of her legal
rights.
On the other side of the argument, there are those that fight for the life of
the unborn. The life of a fetus is a critical part of the discussion for prolife advocates, their position is that life begins at conception, not at the
“quickening” of the baby. Because of that fact, abortion is considered
murder and constitutionally illegal. The Constitution does not outright
say that abortion is protected. For example, the Fourteenth and Ninth
Amendments18 that were used quite heavily in the pro-choice defense
state only that citizens do have a right to privacy. Privacy from home
searches without a warrant as stated in the Due Process Clause but does
not extend per se to abortion rights.19 Their argument is that an abortion
under these amendments is a far reach that infringes on the rights of the
possible child. A right to life and liberty, in this interpretation of liberty,
applies to an unborn child – they have the right to be born.

16

H.R.254- ABORTION RIGHTS BILL 93RD CONGRESS (1973-1974), CONGRESS.GOV
(1973), https://www.congress.gov/bill/93rd-congress/housebill/254?q={"search":["abortion"]}&s=5&r=2512.
17
Id.
18
Id.
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Id.
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New Laws on Women’s Health
For years following Roe v. Wade, anti-choice activists have chipped away
at the ruling, implementing financial and logistical barriers.20 TRAP laws
or targeted regulations of abortion providers make it difficult for clinics
that would normally be accessible for abortions to stay open.21 These are
regulations that had nothing to do with the actual practice or well-being
of the patient. Below are a few illustrations:
● 24 states have laws or policies that regulate abortion providers
and go beyond what is necessary to ensure patients’ safety; all
apply to clinics that perform surgical abortion.
○ 14 states’ regulations apply to physicians’ offices where
abortions are performed.
○ 19 states’ regulations apply to sites where medication
abortion is provided, even if surgical abortion procedures
are not.
● 17 states have onerous licensing standards, many of which are
comparable or equivalent to the state’s licensing standards for
ambulatory surgical centers.22
● 18 states have specific requirements for procedure rooms and
corridors, as well as requiring facilities to be near and have
relationships with local hospitals.
○ 9 states specify the size of the procedure rooms.
○ 8 states specify corridor width.
○ 8 states require abortion facilities to be within a set
distance from a hospital.
20

Abortion History in the U.S., supra note 4
Targeted Regulation of Abortion Providers (TRAP) Laws, GUTTMACHER INST.,
(2020), https://www.guttmacher.org/evidence-you-can-use/targeted-regulationabortion-providers-trap-laws.
22
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○ 6 states require each abortion facility to have an
agreement with a local hospital in order to transfer
patients in the event complications arise. (Including
requirements on clinicians, a total of 21 states require a
provider to have a relationship with a hospital.)
● 11 states place unnecessary requirements on clinicians that
perform abortions.
○ 11 states require abortion providers to have some
affiliation with a local hospital.
■ 2 states require that providers have admitting
privileges.
■ 9 states require providers to have either admitting
privileges or an alternative arrangement, such as
an agreement with another physician who has
admitting privileges.
○ 1 state requires the clinician to be either a board-certified
obstetrician-gynecologist or eligible for certification.
On January 22, 2019, the 46th anniversary of Roe v. Wade, New York
passed the Reproductive Health Act,23 giving women the right to
terminate a pregnancy at any point it becomes dangerous to her health,
or when the fetus was no longer viable.24 The law also repealed criminal
punishment against doctors for harming a child still in the womb but not
for harming the mother. The Reproductive Health Act after being signed
into effect, once again gave women the ability to choose to abort without
23

Memorandum of Support for the Reproductive Health Act, Planned Parenthood Act,
https://www.plannedparenthoodaction.org/uploads/filer_public/37/1e/371ed495-e0b24ad5-853a-54507f01d403/updated_rha_post.pdf.
24
5 Facts About the Reproductive Health Act, Planned Parenthood (2020),
https://www.plannedparenthoodaction.org/planned-parenthood-new-york-city-actionfund-inc/blog/5-facts-about-the-reproductive-health-act.
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fear of criminal conviction. It also protects medical professionals who in
their practice terminate pregnancies.
Alabama’s draconian bill was signed in May 2019 making it legal to
punish any doctor that performed an abortion.25 In other words, Alabama
echoed pro-life sentiments by making abortions illegal in almost every
capacity. Many other states, including Florida, began pushing for a
different type of abortion restriction known as “heartbeat” bills.26 Once
the heartbeat of the fetus is found, the abortion would be deemed illegal
to perform. It would have been one of the strictest bills on abortion ever
signed into law, but the bill failed to pass the Florida legislature. Another
effort to make abortions unavailable to women can be found on the
Supreme Court docket site, June Medical Services v. Gee. This case
would only allow one doctor to perform abortions within 30 miles of a
hospital where they were listed also as a practitioner.27
Conclusion
The issue of who really holds the right to choose when it comes to the
“life” that cannot speak for itself has been debated for over a century.
The arguments from both groups come from a place of hope for a better
future. Pro-life advocates believe that the right to life should not be
controlled by anyone, not even the mother, and that other options that do
not include abortion should be utilized, while pro-choice supporters fight
for the voice of the women that have no other option, whether it be for
25

10 Things You Need to Know About Abortion Laws in the US, Amnesty
International (2019), https://www.amnesty.org/en/latest/news/2019/06/abortion-lawsin-the-us-10-things-you-need-to-know/.
26
H.R.490 - Heartbeat Protection Act of 2017, 115th Congress (2017-2018),
Congress.Gov, https://www.congress.gov/bill/115th-congress/house-bill/490.
27
Regina Schliep, Abortion Access Faces the Supreme Court, THE HAWK NEWSPAPER
(2019), https://www.sjuhawknews.com/abortion-access-faces-the-supreme-court/.
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medical or personal reasons. Justice Blackmun of the Supreme Court
took the time to speak to the women in his life and got their opinions.28
He even sat with his own daughter when she got pregnant young and
decided to marry instead of going to school. He supported her decision
and unofficially found himself as the voice for women to choose what is
best for them.
Perhaps that’s all we're supposed to do, listen and allow women to decide
for themselves. It can’t be an easy decision to make considering the
stigma. To be judged for not keeping your child, whether by a selfish or
selfless act, or to be looked down upon for not being able to care for a
child that you had too young, too poor, or too sickly. Currently, we wait
for June Medical Services v. Gee to make its way through the Supreme
Court, a case that will move abortions even further out of reach if
passed.29 This debate has been fought long and hard and, as controversial
as it is, it is hard to believe that either side will be truly content.

28

Linda Greenhouse, Blackmun: Harry Blackmun’s Supreme Court Journey (2006),
Henry Holt & Co. Publishers.
29
Schliep, supra note 24
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How Cash Bail Negatively Affects the United States
By Jessica Savage
Cash bail has been prevalent within the bail system.1 Cash bail is a system
that requires a payment order to be released pretrial, if the person in
question is granted the option of bail.2 When the person returns to court
for the trial, the court will immediately reimburse the payment that was
made.3 However, with the current system, unless the person can come up
with the money for the cash bail, they are imprisoned until the trial or
until they can procure money for payment. The result of the cash bail
system has been that incarceration rates have skyrocketed, filling jails
with technically innocent people who have been accused of crimes from
misdemeanors to felonies.4 Because of cash bail, incarceration rates have
risen for all offenses, including violent, property, drug, weapon, and
public order crimes between 10 to 664% from 1995 to 2010.5 According
to the Hamilton Project, this drastic incarceration increase costs
taxpayers over 11 billion dollars a year.6 Not only does cash bail cost
taxpayers billions a year, it also causes jails to be occupied with mostly
minorities and those who live in poverty.7

1

Melissa Neil, Bail fail: Why the US should end the practice of using money for bail,

JUSTICE POLICY INST., https://perma.cc/QEW6-VEA2 (2012).
2

Mohammad B. Sardar, Give Me Liberty or Give Me... Alternatives?: Ending Cash
Bail and Its Impact on Pretrial Incarceration, BROOK. L. REV., 84(4), 9., (2009),
https://brooklynworks.brooklaw.edu/cgi/viewcontent.cgi?article=2217&context=blr.
3
Id.
4
Id.
5
Id.
6
Neil, supra note 1.
7
Sardar, supra note 2.
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There are many cases where people spend weeks, months, or even years
in jail before they can see a judge for crimes that may only result in a fine
or just a few days in jail.8 Imagine being detained pretrial for weeks or
even months for a crime that you allegedly committed. Imagine being
promised that you are “innocent until proven guilty” but still have to sit
in jail simply because you cannot afford the bail amount that was set by
the court. Ultimately, the cash bail system causes a cycle of social and
economic inequalities among people of color and people of poverty. This
system also infringes on an American’s Eighth and Fourteenth
Amendment rights.
The Eighth Amendment of the U.S. Constitution prohibits cruel and
unusual punishments and also includes the clause for “excessive bail and
fines.”9 In 1789, the First Congress adopted the Eighth Amendment while
passing the Judiciary Act of 1789.10 During that time, the cash bail
system closely resembled English law. These similarities include
provisions for situations where a defendant had the right to be released,
a habeas corpus procedure, and the protection against excessive bail.11
Although these systems had subtle differences, the concept was the same.
The 1800s was the start of the change including the addition of cash
payments in exchange for pretrial release if the defendant was of no threat
to the community.12

8

Id.
U.S. CONST. amend. VIII.
10
Patricia M. Wald & Daniel J. Freed, The Bail Reform Act of 1966: A Practitioner's
Primer, AM. BAR ASS. J. 52, no. 10: 940-45., (1966), available in JSTAR,
www.jstor.org/stable/25723775.
11
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The Bail Reform Act of 1966 granted newer and additional conditions
for pretrial defendants.13 The conditions that were to be considered
included facts concerning the family of the accused, the work history and
community activeness, and criminal history.14 The Bail Reform Act of
1966 was later amended due to public reactions to circumstances where
pretrial defendants were released and those defendants continued to
commit similar crimes.15 Subsequently, Congress implemented the
Comprehensive Crime Control Act of 1984 while also amending the Bail
Reform Act of 1966.16 The changes to this act included the determination
of a defendant’s dangerousness to society directly resulting from the
famous court case, US v. Salerno.17 Prosecutors considered that the
defendant, Salerno, was allegedly a large part of the La Casa Nostra crime
family and that the safety of the community was more important than his
individual freedom.18
The cash bail system aids in the continuous cycle of social and economic
inequalities that exist in America today. People in poverty are hit the
hardest when it comes to determining pretrial decisions. According to a
study of felony defendants in large urban counties, around 34 percent of
the 70 percent of defendants detained pretrial were continued in detention
because of the inability to raise enough funds to post bail.19 This leads to
13

Warren Miller, The Bail Reform Act of 1966, CATH. U. L. REV.,
https://scholarship.law.edu/cgi/viewcontent.cgi?article=2796&context=lawreview.
14
Bail Reform Act of 1966, Public Law 89-465 (June 22, 1966),
https://www.govinfo.gov/content/pkg/STATUTE-80/pdf/STATUTE-80Pg214.pdf#page=4.
15
Sardar, supra note 2.
16
S.1762 - Comprehensive Crime Control Act of 1984, Congress.gov,
https://www.congress.gov/bill/98th-congress/senate-bill/1762.
17
United States v. Salerno, 481 U.S. 739, 741 (1987).
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19
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a strikingly high number of minorities and poverty-stricken people
remaining incarcerated. For instance, Kaleif Browder was 17-years-old
when police officers arrested him for allegedly stealing a backpack.20
Making an attempt to console the 17-year-old, they told the teen that he
would most likely be let go.21 However, Browder spent 3 years in one of
the most infamous jails in the U.S., Rikers Island. Within those 3 years
of the teen being detained, he spent 2 years in solitary confinement. The
ultimate reason why Browder stayed in jail for 3 years was because he
could not afford the $3,000 bail that was set for his release.
Unfortunately, Kaleif Browder committed suicide at the age of 22.22 This
tragedy happened because Browder’s family was not able to come up
with $3,000. This is just one of many cases of “excessive fines.”
To many, this may be seen as “unconstitutional,” to deny people who
have not been found guilty of any crime of the rights to work and live.
The requirement for payment may not be a problem for those who have
financial assets. But for those who cannot make the cash bail payment,
they are deprived of the right to work and live just because they aren’t
wealthy enough. To others and apparently to the constitution, the “one
size, fit all” model is effective. If bail is set higher than the defendant or
the defendant’s family can afford, then the bail that was set is obviously
excessive, even by definition. Kaleif Browder would not have been
denied 3 years of his life as a 17-year-old, nor would he have spent 2
years in solitary confinement. Browder should have been recognized as
innocent until proven guilty by a court of law. The court system failed to
protect one of its legally innocent citizens.

20

Sardar, supra note 2.
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A person’s Fourteenth Amendment right may also be infringed upon by
the cash bail system. The Fourteenth Amendment includes the Equal
Protection Clause, expressing that the “...government body may not deny
people equal protection of its governing laws.”23 The whole concept of
the bail system infringes on this promise of protection from an
economical perspective. The fact that two people can commit the same
crime and have two different pretrial detention outcomes just because of
someone’s financial ability to post bail proves the unfairness toward
people of lower socio-economic backgrounds. Being detained pretrial
because a person is not able to afford the bail fee should be deemed as
economic discrimination. According to the study conducted by the
Hamilton Project about pretrial incarceration for 2018, taxpayers
contributed over 11 billion dollars a year to jails where most pretrial
detainees are held.24 Not only does the cash bail system aid in a wasteful
economy, but it also continues this tragic cycle of poverty for mostly
minorities. It takes approximately $140 a day to house and feed an inmate
that has not been convicted of a crime.25 Taxpayers contributed over
$100,000 to Kaleif Browder’s stay in jail for 3 years. All for someone
who has never been convicted of a crime and was later released. Instead
of the court protecting Browder, the court protected the economic interest
of the jail.
Pretrial detainment has an effect on the increase of minorities and people
in poverty in US prisons.26 Defendants who post bail are less likely to be
actually sentenced for a crime. This is because the defendant’s counsel
would be less likely to efficiently prepare a defense with the defendant
due to a plethora of reasons, but one of the reasons is because jails are
U.S. CONST. amend. XIV.
Neil, supra note 1.
25
Id.
26
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23
24
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typically far from most courts which hinders the communication between
the attorney and the client.27 Also, guilty pleas are often used with pretrial
detainees in an effort to obtain a shorter sentence, even for detainees who
may or may not have committed a crime.28 Even though African
Americans and Latinos make up 30% of the population, they account for
over 51% of the jail population in the U.S..29 Although bail amounts are
relatively similar for all defendants, those without financial support are
at a distinct disadvantage.
Progressive and safer alternatives, such as electronic monitoring and the
automatic release of pretrial defendants who were charged with
misdemeanors, can drastically increase the safety and well-being of these
presumed innocent people. Electronic monitoring is a monitoring system
that includes an ankle bracelet connected to a retriever called the Global
Positioning System receiver which keeps up with a pretrial defendant for
24 hours a day.30 Defendants are obligated to ask permission to do certain
activities that involve leaving one’s home. However, the electronic
monitoring system is not a perfect system. Although electronic
monitoring does not reduce the number of defendants who skip court
appearances, is a safer and more constitutional method for pretrial
defendants accused of misdemeanors.31 This method provides safe
process for our presumed innocent. The electronic monitoring system
helps the defendant and drastically reduces the cost for housing of pretrial
defendants which could save millions a year, even billions.

27
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Another way to fight the disparities of cash bail and to affirm that a
person is legally innocent until proven guilty is for the courts to free all
defendants who are accused of misdemeanors.32 If this compromise ever
goes into effect, the mass incarceration rates will drop tremendously. Of
course, there would be a system set so that these free pretrial defendants
can “check in” to ensure their potential appearance in court either by text
or physical appearance. Not only does this proposed system reduce the
billions spent to house pretrial defendants, it also helps defendants and
their counsel to adequately prepare for their upcoming trial. According
to an article in the Brooklyn Law Review, the District of Columbia (D.C.)
has successfully eliminated cash bail and enforced pretrial supervision
and restrictions after pretrial release. As a result, D.C. has saved over
$390 million annually due to this change.33

32
33
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Who Should Decide the Fate of Medical Malpractice
Cases?
By Leanet Gutierrez
Introduction
As human beings, doctors are bound to make mistakes which can result
in severe injury or the death of their patient. In such unfortunate
situations, the person who was injured or died, or the deceased’s
beneficiary may be entitled to recover compensatory and other monetary
damages by filing a medical malpractice lawsuit against the medical
professional in question. Medical malpractice litigation “is a process to
determine the existence or absence of liability in a dispute between a
patient and healthcare provider (doctor, hospital, nurse etc.).”1 As this
definition suggests, when a patient suffers unintended injuries or death at
the hands of a medical professional, any claim of liability against that
professional will initially be addressed through negotiations and, if not
informally resolved, by a judge or jury presiding over a medical
malpractice lawsuit.
Ninety-three percent of medical malpractice claims are resolved before
trial; the remaining seven percent ended in a trial.2 The procedures
followed in medical malpractice cases are dependent on individual state
laws, and rules of evidence and civil procedure. For example, Florida
1

Steven E. Pegalis & Harvey F. Wachsman, American Law of Medical Malpractice,
Preface iii, THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY, Vol. 1
(1980).
2
Thomas H. Cohen & Kristen A. Hughes, Medical Malpractice Insurance Claims in
Seven States, Bureau of Justice Statistics (March 2007),
https://www.bjs.gov/content/pub/pdf/mmicss04.pdf.
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statutes mandate a three-week settlement conference before trial.
Alternatively, seventeen states3 have requirements which prevent
medical malpractice cases from reaching the trial stage without prior
review by a screening panel.4
Screening panels, also known as the review panel procedure, are
extrajudicial panels that decide whether a claimant has sufficient grounds
to pursue a medical malpractice claim against a medical provider. These
panels are used prior to the filing of a lawsuit but, more commonly, are
used during the pendency of a medical malpractice lawsuit before it
reaches the trial stage. The panels are comprised of doctors, attorneys,
and judges.5 In some respects, these panels are looked upon as a form of
alternative dispute resolution with attributes from arbitration proceedings
as well as pre-trial mediation. Similar to arbitration, the panels review the
evidence presented by the parties and make decisions regarding whether
or not the claim should proceed to the trial stage (or, in a pre-suit scenario,

3

Those states are: Alaska, Delaware, Hawaii, Idaho, Indiana, Kansas, Louisiana,
Maine, Massachusetts, Montana, Nebraska, New Hampshire, New Mexico, Utah,
Virginia, the Virgin Islands and Wyoming.
4
Heather Morton, Medical Liability/ Malpractice ADR and Screening Panels Statutes,
NAT’L CONF. of ST. LEGIS. (NCSL) (May 20, 2014),
https://www.ncsl.org/research/financial-services-and-commerce/medical-liabilitymalpractice-adr-and-screening-panels-statutes.aspx
5
Vincent C. Alexander, State Medical Malpractice Screening Panels in Federal
Diversity Action, ST. JOHN’S UNIVERSITY SCHOOL OF LAW (1980),
https://scholarship.law.stjohns.edu/cgi/viewcontent.cgi?article=1004&=&context=fac
ulty_publications&=&seiredir=1&referer=https%253A%252F%252Fscholar.google.com%252Fscholar%253Fh
l%253Den%2526as_sdt%253D0%25252C10%2526q%253Dmedical%252Bmalpracti
ce%252Bscreening%252Bpanels%252B%2526btnG%253D#search=%22medical%20
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whether the injured party has a valid malpractice claim).6 The panels also
resemble mediation because of the high probability that the claim will be
settled prior to the trial stage with panels taking an active role in
promoting pre-trial settlement. Upon review by the panel, there is a
possibility that the claim will be permitted to proceed to trial, but panels
have been empowered to dismiss lawsuits altogether.7 The role of
screening panels acting as quasi-judicial bodies adjudicating the validity
of medical malpractice claims, have been the subject of constitutional
challenges. As a result, the existence of screening panels presents
complicated and contentious issues for judges, lawyers’ claimants, and
the general public.
This article will examine the existence and effectiveness of the
mandatory screening panel procedure (also known as the mandatory
review panel procedure) in medical malpractice cases as implemented in
seventeen states.
History
The legal medical malpractice field is one of the oldest fields of law.
According to the AMA Journal of Ethics, the concept of medical
malpractice can be traced back to the Code of Hammurabi (2030 BCE),
an ancient Babylonian code of law.8 For example, one of the clauses
stated that if a nobleman died under the care of a surgeon, said surgeon
6

Dennis J. Rasor, Mandatory Medical Malpractice Screening Panels: A Need to ReEvaluate, Ohio State Journal on Dispute Resolution, Vol. 9:1 (1993), at 115,
https://kb.osu.edu/bitstream/handle/1811/79864/OSJDR_V9N1_115.pdf?sequence=1.
7
Alexander, supra note 5 at 2.
8
Joseph J. Kass & Rachel B. Rose, Medical Malpractice Reform: Historical
Approaches Alternative Models, and Communications and Resolution Programs,
AMA JOURNAL OF ETHICS (Mar. 2016),
https://journalofethics.ama-assn.org/article/medical-malpractice-reform-historicalapproaches-alternative-models-and-communication-and-resolution/2016-03.
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would be punished by cutting his hands.9 Centuries later, medical
malpractice litigation would still be recognized in courts around the
world, including Roman courts and later on England’s courts in 1200 CE.
It was not long after America’s independence from England that medical
malpractice came to its shores.
According to an article published in the Clinical Orthopedics and Related
Research Journal, the United States did not see its first field-related
malpractice case until the early 18th century.10 The earliest record of a
medical malpractice case in the United States occurred in the 1796
Connecticut case of Cross v. Guthrie.11 In this case, the plaintiff,
widower/husband to the deceased patient, argued that his wife died
because of the aggressive and unskilled manner in which a surgeon
conducted the surgical procedure.12 The plaintiff prevailed against the
surgeon and was awarded monetary compensation.13 Following this
seminal case, twenty-seven medical malpractice cases arose from 17941861, the majority of which involved orthopedic malpractice (fractures,
amputations and dislocations).14 As a result of this increase in medical

9

T. Halwani, M. Takrouri. Medical laws and Ethics of Babylon as read in
Hammurabi's code, The Internet Journal of Law, Healthcare and Ethics (2006) Vol.
4: 2, http://ispub.com/IJLHE/4/2/10352.
10
B. Sony Bal, MD, MBA, An Introduction to Medical Malpractice in the United
States, Clinical Orthopedics and Related Research (Nov. 26, 2008),
https://www.ncbi.nlm.nih.gov/pmc/articles/PMC2628513/.
11
Robert J. Flemma, M.D., Medical Malpractice: A Dilemma in Search for Justice,
Marquette Law Review, Vol. 68 (Winter 1985),
https://scholarship.law.marquette.edu/cgi/viewcontent.cgi?article=1948&context=mur
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M.E. Sharp Inc.(1999) at 199.
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malpractice claims, medical professionals within the United States
experienced a significant shift in professional liability exposure.
The introduction of anesthesia in 1846 expanded the surgical field and
the number of surgical procedures. However, with the increase of
surgical procedures, it is not surprising that the number and types of
medical malpractice claims also increased, including dental and
pharmaceutical malpractice claims. Some medical practitioners halted
their surgical practice because of the rising threat of medical malpractice
claims.15 By the 1970s, the rise of medical malpractice cases led
physicians, medical practitioners, and medical facilities to increase the
price of their services in order to pay for increased malpractice insurance
coverage.16 The increase of malpractice coverage for medical providers
is said to have caused an increase in insurance premiums for the general
public.17 State legislators, medical professionals, and special interest
groups took notice.
In the U.S., seventeen states attempted to alleviate the surge in medical
malpractice claims being filed in their court systems by codifying rules
creating the screening panel procedure.18 These seventeen states were
Alaska, Delaware, Hawaii, Idaho, Indiana, Kansas, Louisiana, Maine,
Massachusetts, Montana, Nebraska, New Hampshire, New Mexico,
Utah, Virginia, the Virgin Islands and Wyoming, all of which have the
review boards active to date.19 The states that implemented the review
panels sought to reduce the costs of medical provider’s malpractice
insurance and subsequently, the insurance premiums of the general
15
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public.20 Are the states which implemented the review panels seeing fruit
as a result of their implementation?
Analysis
Following the enactment of laws creating screening panels, and their
subsequent involvement with courts in the seventeen states, malpractice
insurance premiums for health care providers decreased. The purpose of
the screening panels was to decrease the cases through a filtering process,
which should in turn decrease the malpractice insurance premiums for
health care providers due to a reduction in legal costs. In 1989, the
insurance premiums decreased from 5.6% to 4.8%.21 For example,
Maine’s insurance premiums fell by 32% and malpractice premiums in
Kansas dropped by 25%.22 And from 1991 onward, insurance premiums
for health care providers saw decreases in premiums by five to thirty five
percent.23 One example of this can be gleaned from statistics regarding
St. Paul Fire and Marine Insurance Company, the largest provider of
malpractice insurance for physicians and hospitals in the United States.24
Through the early 1990’s, St. Paul Fire and Marine Insurance Company,
decreased its malpractice insurance premiums by six to twenty-five
percent.25 In 1993, the insurance company “announced that it would not
20
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raise malpractice premiums.”26 Thus, it appears that the implementation
of screening review panels resulted in a reduction of medical malpractice
insurance premiums. While this was good news for physicians who were
leaving the practice or paying high medical malpractice insurance
premiums, the same was not true for the general public.
As the premiums for medical malpractice insurance continued to
decrease for physicians, it was projected that health care provider charges
and health premiums for the general public would also decrease. That
projection was wrong. By 1990, the cost for a consumer to see a physician
was fifty percent more than the consumer price index.27 Furthermore, the
cost of health care insurance for the general public had “skyrocketed.”28
According to the Health System Tracker, the total health expenditures
had increased nationwide from $443 in 1985 to $788 in 1991, per person
on an annual basis.29 Healthcare spending totaled $74.6 billion in 1970,
and by the late 1990’s, the amount spent on healthcare reached $1.4
trillion.30 Despite the fact that malpractice insurance premiums continued
to decrease, the amount paid by Americans for healthcare continued to
increase. From an economic standpoint, the implementation of screening

26
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panels seemed only to benefit the medical profession, and not the general
public.
Despite the reduction in medical malpractice premiums and the
corresponding increase in health insurance premiums, screening panels
are still used in the seventeen states where they were originally
implemented. Additionally, other states have tried to enact legislation to
create the review panel process. One state in particular created legislation
to implement a review panel process and its constitutionality was
promptly challenged. In 2017, The Kentucky legislature enacted the
Medical Review Panels Act.31 This act established a three-person panel
to review details of medical malpractice cases and decide whether the
case could proceed in a trial court. The problem was that the panels had
up to ninety days to issue their opinion and only after that 90-day period
could a claimant proceed with filing a lawsuit.32 According to records
produced pursuant to a Kentucky Open Records Act request, only 11 of
531 malpractice claims had been assigned to medical review panels,
revealing a severe backlog in filed claims.33 Despite the backlog, the
screening panels continued until early 2018, when the case of Ezra
Claycomb came before the Kentucky Supreme Court.

31

Stephanie Sundier, Kentucky Supreme Court Rules Medical Review Panels
Unconstitutional, Jurist (Nov. 16, 2018),
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32
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33
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Ezra Claycomb, a minor, brought a lawsuit through his parent,
Tonya Claycomb, against the Commonwealth of Kentucky challenging
the constitutionality of the Medical Malpractice Review Panel Act.
Ezra suffered from severe brain damage and cerebral palsy allegedly
caused by medical malpractice.34 Before the Act, Ezra could immediately
file a medical-malpractice suit in circuit court. According to the Act, the
medical screening panel could take up to nine months before rendering
an opinion as to whether Ezra could proceed with a malpractice claim.
His attorneys filed an action in court challenging the constitutionality of
the Act under the Kentucky Constitution. More specifically, whether the
Act denied Ezra equal protection and due process access to open courts,
and whether the implementation of the review panels was a violation of
separation of powers.35 The trial court found violations of inter alia,
equal protection rights, separation of powers doctrine, and guaranty to
the open-courts and jural rights. The trial court found the entirety of the
Act unconstitutional and permanently enjoined the Commonwealth from
enforcing any of its provisions.
The Commonwealth then requested emergency relief from the Court of
Appeals and suspension of the enforcement of the permanent injunction
entered by the trial court, which the Court of Appeals granted. The
Kentucky Supreme Court then accepted transfer to decide the merits of
the case. Upon review the Kentucky Supreme Court found that the Act
“unconstitutionally delays a claimant’s access to the courts for the
adjudication of their common- law personal injury claims”.36 Further, the
Court observed that the state legislature, through the Act, “created a
mandatory delay affecting the ability of all medical-malpractice
34

Id.
Robinette, supra 32.
36
Commonwealth of Kentucky v. Claycomb, 566 S.W. 202 (Ky. 2018),
https://casetext.com/case/commonwealth-v-claycomb
35
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claimants to seek any redress, unless all parties either “validly agree...to
a binding arbitration procedure” or agree to bypass the medical review
panel process.”37 In other words, the review panels deny claimants the
right to open access to the courts and a speedy trial. The Kentucky
Supreme Court struck down the Medical Review Panels Act. The fact
that there is a constitutional question about medical review panels is why
only seventeen states have implemented this policy, while the other
thirty-three states have not.
Outside of the court system, screening panels promote the practice of
“defensive medicine” by physicians. According to the U.S. Department
of Health, Education and Welfare Commission on Medical Malpractice,
defensive medicine is defined as “the alteration of modes of medical
practice, induced by the threat of liability for the principal purpose of
forestalling the possibility of lawsuits by patients as well as providing a
good and legal defense in the event such lawsuits are instituted.”38
Defensive medicine is a common practice used by physicians to justify
the prescription of medical procedures that are not necessary for the
patient to undergo. Today, eight out of ten physicians practice defensive
medicine as a way to legally protect themselves from medical
malpractice claims.39 Some have argued that practicing defensive
medicine goes against a doctor’s professional code of ethics. Chapter
Two of the American Medical Association’s Code of Medical Ethics,
Consent, Communication and Decision Making, provides that medical
providers must help patients make “well considered decisions about their

37

Id.
Steven E. Pengalis & Harvey F. Wachsman, American Law of Medical Malpractice,
2d § 2:9 at 56, The Lawyers Co-Operative Publishing Company, (1992).
39
Dennis J. Rasor, supra note 6 at 115.
38
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care and treatment.”40 Further, the Code’s Chapter 11, which addresses
the delivery and financing of health care, provides that physicians should
advocate for fair and informed decision making about basic health care.
In addition, fair services should be included in a minimum package for
all.41 By its very nature, the use of defensive medical practices by doctors
begs the question: Is the patient aware that at the time consent is
requested, that the procedure he or she is about to undergo is solely for
the benefit of the physician?42 Defensive medicine seems contrary to
AMA’s Code and flies in the face of these ethical provisions. Because of
the mandatory nature of the Medical Review Panel, the long wait while
the patient suffers, and because the needs of the patient are seen as
secondary to the effort to reduce costs for physicians, one might qualify
the use of such protocols as defensive medicine.
Throughout the United States, attorneys have attempted to eliminate
malpractice review panels. Attorneys have claimed that these panels “[1]
Cause unnecessary delay in final disposition of a claim; [2] is biased
because there are two physicians, an attorney and two lay persons on a
formal panel; [3] produces findings which have a “chilling effect” on any
circuit court trial; and [4] protects repeat offender physicians about whom
nothing is done”.43 Despite efforts to ban the screening panels throughout
the seventeen states that have a mandatory implementation of the panels,
only recently has the validity of these panels been examined at length.
States such as Kentucky, Louisiana and Indiana have brought these issues
to court. However, only Kentucky has reversed the Act and abolished the
40

Code of Medical Ethics: consent, communication & decision making, AMA, Ethics,
https://www.ama-assn.org/delivering-care/ethics/code-medical-ethics-consentcommunication-decision-making.
41
Id.
42
Code of Medical Ethics Code Overview, AMA,
https://www.ama-assn.org/delivering-care/ethics/code-medical-ethics-overview.
43
Flemma, supra note 11.

131

SPRING 2020

UNDERGRADUATE LAW JOURNAL

Review Panels. Indiana and Louisiana still have mandatory review or
screening panels, even after the issues were addressed in court cases.
Conclusion
Perspective might be an appropriate term to use when weighing the
benefits and detriments of medical review panels. Statistics show that
only seven percent of medical malpractice cases go to trial. The other
93% of malpractice disputes are settled before trial or before a case is
filed. The small number of cases that go to trial appears to be a miniscule
figure, but in most circumstances, a medical malpractice case can take
years to reach a trial date. Therefore, who should decide the fate of
medical malpractice cases — medical review panels or our judicial
system?
Health care professionals argue that medical malpractice cases should be
decided by a review panel because they are the quickest in reviewing
cases to determine whether they have enough grounds to be settled or
proceed to the trial stage. For example, according to the Bureau of Justice
Statistics’ website, “64% of larger [medical malpractice] claims are
disposed of in less than one year,”44 though the backlog of claims in
Kentucky illustrates that claims can be delayed before even reaching
panels in the first place. On paper, medical review panels may seem
efficient, but in the real world, they are far less practical or, perhaps,
constitutional.
As shown above, the use of screening panels might only alleviate one
aspect of the situation — the cost of medical malpractice premiums —
44

Steven K. Smith, Carol J. DeFrances & Patrick A. Langan, Tort Cases in Large
Counties, Bureau of Justice Statistics Special Report, Civil Justice Survey of State
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but has done nothing to reduce healthcare costs to the public at large.45 It
also encourages defensive medical practices by physicians, which raises
questions as to the adequacy of care and possible violations of the ethical
standards such as the AMA Code of Medical Ethics. The extensive
amount of time claimants must wait for decisions to be made by panels
denies them access to the courts while costs for medical care may be
mounting. Moreover, screening panels raise constitutional questions
around a claimant’s right to equal protection and access to open courts.
The Claycomb case cited above is but one example of good intentions
resulting in a bad outcome. While the state sought to reduce frivolous
litigation and lower the cost of liability premiums for medical providers,
the legislature crossed the boundaries of separation of powers.46
Although legislative enactment of medical malpractice review boards
may be grounded in good intentions, it has been poorly executed and
resulted in unintended consequences. State lawmakers must find ways to
ensure that medical malpractice review boards are an efficient, effective
and fair means of alternative dispute resolution that benefits more than
doctors and insurance companies. To be successful, enactment of
mandatory review panels must also result in lower health care costs for
the general public and a swift resolution to malpractice disputes.

45
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New Friend Request: Russia, Cyber-Warfare, and the
Threat to U.S. Elections
By Heather Sullo
Introduction
The 2016 presidential election was a historical event, politically and
culturally. In front of cameras at rallies in every city, candidates were
competing for the most powerful position in the United Sates:
Commander in Chief. We later found out some were playing dirtier than
others. Ad and campaign videos splashed across T.V.s, hoping to sway
voters their way. Un-suspecting Americans trusted the process and had
no reason to think foreign entities were secretly at work. Social media
was flooded with headlines and clickbait eerily outfitted to a person’s
ideological standpoint. Protesters filled the streets; tensions were at an
all-time high and so were the stakes. The American people all believed
Donald Trump and Hillary Clinton were set to compete in a fair and open
election within the confines of a democratic and lawful system. This
electoral process has taken place in the U.S. for the last 231 years without
major incident. Our founding founders foresaw a potential threat to our
democracy by foreign nations if left unchecked. George Washington
proclaimed in his final farewell address of 1796,
“Against the insidious wiles of foreign influence ... the
jealousy of a free people ought to be constantly awake,
since history and experience prove that foreign influence
is one of the most baneful foes of republican
government”.1

1

George Washington, George Washington Papers, Letterbooks, Series 2, 1754-1799:
Letterbook 24, April 3, 1793 - March 3, 1797,
https://www.loc.gov/resource/mgw2.024/?sp=229&st=text
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The bedrock and pillar of freedom that defines American society is the
right granted to every United States citizen to vote and have their voices
heard fairly.
Government agencies in conjunction with lawmakers are entrusted with
protecting citizens and institutions from foreign meddling in our
domestic elections. Corruption, smear campaigns and greed are nothing
new in politics but at what point does it become illegal and infringe on
U.S. law? Behind the scenes of Facebook ads and tweets, something
more disturbing and diabolical was taking place. The American election
and society itself were under attack. Special counsel Robert Mueller’s
groundbreaking report published in 2018 shed a fierce light into the
foreign interference and meddling that took place during the 2016
elections. The report was able to identify multiple Russian agencies and
actors involved in a scheme to infiltrate and manipulate our elections.
The goal of these foreign advisories was to penetrate the hearts and minds
of vulnerable, un-suspecting Americans by causing civil strife within
communities across the country and divide the nation. Their motive was
to smear Hillary Clinton in order to sway the election towards Donald
Trump.2
However, Russia was not the only actor implicated and found guilty of
foreign meddling. Domestically, U.S. lobbyists and those with
connections to the government were also found guilty of corrupt and
deceitful practices that violated U.S. laws related to foreign meddling.
This paper highlights some of the events of Russian interference in the
2016 presidential election as described in the report prepared by special
counsel, Robert Mueller. This paper will focus on the Foreign Agents
Registration Act and its purpose. In addition, it will highlight some of the
2

Robert S. Mueller, Report on The Investigation Into Russian Interference In The
2016 Presidential Election (2019), https://www.justice.gov/storage/report.pdf
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indictments issued by the grand jury that was convened as part of
Mueller’s investigation, and the prosecutions related to this investigation.
The evaluation of laws and cases related to this issue are explored to see
what still needs to be done to further protect the integrity of American
elections.
Foreign Agent Registration Act Makes a Comeback
Currently the most significant and relevant law protecting U.S. elections
from foreign meddling is the Foreign Agents Registration Act (“FARA”)
22 U.S. Code Subchapter II—Registration of Foreign Propagandists.
FARA was enacted in 1938 to prevent Nazi and foreign propaganda from
spreading within the U.S. and thwarting any proposed support for Adolph
Hitler proceeding WWII.3 Prior to 2016, FARA was a rarely used statute
but was propelled to the forefront after the Robert Mueller report was
published. Before Mueller’s report, the Department of Justice brought
only seven criminal prosecutions under FARA between 1966 and 2015.4
What makes a “FARA” case difficult to prosecute is the requirement that
the person(s) involved must “willfully” violate FARA and know they are
committing a crime by not registering in accordance with the act’s
requirements.5
According to Section 611 of FARA, its purpose is to insure the people of
the United States are informed of the source of information (propaganda)
3

Foreign Agents Registration Act: An Overview, (Mar. 7, 2019), Congressional
Research Service, https://fas.org/sgp/crs/misc/IF10499.pdf.
4
David Laufman, Paul Manafort Guilty Plea Highlights Increased Enforcement of
Foreign Agents Registration Act, LAWFARE (2018),
https://www.lawfareblog.com/paul-manafort-guilty-plea-highlights-increasedenforcement-foreign-agents-registration-act.
5
22 U.S. Code § 618, Enforcement and penalties (a)(1), GOVINFO,
https://www.govinfo.gov/app/details/USCODE-2011-title22/USCODE-2011-title22chap11-subchapII-sec618.
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and the true identity of persons attempting to influence U.S. public
opinion policy and laws.6 FARA requires any person, lobbyist, and/or
private citizen within the U.S. working on behalf of a “foreign principal”
to register with the Department of Justice and submit copies of all written
agreements and terms and conditions and proposed activities under the
agreement, including any funds or expenditures received by foreign
agents, a complete list of registrant employees and nature of work, and
the nature of the amount of contributions, income, money or thing of
value the registrant has received within the preceding sixty days. This
ensures transparency of a foreign entity’s efforts to influence U.S.
politics.
How FARA defines a person, agent, and foreign entity is broad and
encompassing. Any “person” working on behalf of a “foreign principal”
that seeks to influence U.S. public opinion or elections must register
under FARA. The term “person” is defined as an individual, partnership,
association, corporation or any of the other combination of individuals.7
The term “foreign principal” includes any government of a foreign
country, political party, organization or corporation having its principal
place of business in a foreign country.”8 The term “agent of a foreign
principal” means any person who acts as an agent, representative,
employee, or servant, under the direction or control of a foreign principal.
Agents working on behalf of a foreign principal, such as Russia, can
range anywhere from lobbyists, government officials to law firms.

6

The United States Department of Justice, What Is The Purpose Of FARA? (2017),
https://www.justice.gov/nsd-fara/general-fara-frequently-asked-questions#2.
7
22 U.S.C.§ 618 (a), GOVINFO, https://www.govinfo.gov/app/details/USCODE-2011title22/USCODE-2011-title22-chap11-subchapII-sec618.
8
22 USC § 611(b), GOVINFO, https://www.govinfo.gov/app/details/USCODE-2011title22/USCODE-2011-title22-chap11-subchapII-sec618.
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Political activities by an agent of a foreign principal include any actions
that seek to influence an official government agency or section of the
public with the intent to change domestic or foreign policy. This can
include manipulating public perception on certain issues or influencing a
political election.9 Essentially, any person who is not a citizen of the
United States or permanent resident that seeks to influence U.S. politics
or policy, directly or in-directly, must register with the DOJ about
activities and finances. Anyone who fails to do so is in violation of the
law. Under Section 618 of FARA, any person who willfully violates any
provisions or makes false statements, shall, upon conviction, be punished
by a fine of no more than $10,000 or by imprisonment for not more than
five years, or both.10
Robert Mueller’s FARA Indictments of Trump Allies
In the wake of special counsel Robert Mueller’s report, two high profile
associates of President Donald Trump were found guilty of violating
FARA. Mueller’s in-depth investigation took place with the assistance of
multiple government agencies and Congress, including the U.S. Senate,
House Intelligence Committees, and the Senate Judiciary Committee. It
began with an inquiry into foreign meddling in the 2016 election and
subsequently led to over thirty-seven indictments of individuals who
violated U.S. laws.11 President Trump has not been indicted on any
formal charges relating to accusations he conspired with the Russian
9

22 USC § 611(o), Foreign Relations and Intercourse, GOVINFO,
https://www.govinfo.gov/app/details/USCODE-2009-title22/USCODE-2009-title22chap11-subchapII-sec611.
10
22 U.S. Code § 618. Chapter 11, Enforcement and Penalties,
https://www.law.cornell.edu/uscode/text/22/618
11
Key Findings of the Mueller Report, AMERICAN CONSTITUTION SOCIETY,
https://www.acslaw.org/projects/the-presidential-investigation-educationproject/other-resources/key-findings-of-the-mueller-report/
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government to influence the election to date. However, Mueller did bring
charges against two of President Trump’s close associates, former
campaign chairperson, Paul Manafort, and former national security
advisor, Michael Flynn. Both men were indicted and found in violation
of 22 U.S.C. §611 from activities proceeding the election and while
President Trump was in office.12
In Paul Manafort’s case, he was lobbying on behalf of political parties in
Ukraine in order to influence U.S. public policy with pro-Russian
positions. Prosecutors accused him of conspiracy against the United
States for failure to disclose that he was lobbying for Ukraine.13 This led
to the revelation that millions of dollars were being funneled through
offshore accounts from foreign governments into Manafort’s hands. Prior
to 2016, Manafort was paid over $60 million by Ukrainian oligarchs to
promote Ukrainian and Russian interests in the U.S. According to the
indictment against Manafort, he arranged meetings between top U.S. and
Ukrainian officials and strategically placed articles promoting Ukraine in
American newspapers. Mueller also claims in Part II of his report that
Manafort and his associate, Rick Gates, shared critical polling data and
voter information from swing states with Russian spies leading up to the
election.14 Manafort lied to the F.B.I. about these activities and denied
any wrongdoings.
What made this case so strong was the fact that Manafort deliberately
avoided registering as a foreign agent. A person must “willingly” know
12

Id.
U.S. v. Paul J. Manafort, Jr. & Richard W. Gates III, (2017),
https://www.justice.gov/file/1007271/download.
14
Robert S. Mueller III, Report on The Investigation Into Russian Interference In The
2016 Presidential Election Volume II (2019),
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they are committing a crime to be found in violation of FARA. Robert
Mueller was able to establish that Manafort willfully and knowingly
failed to follow the registration requirements under FARA. This was
established after an extensive investigation and interviews with
Manafort’s many business acquaintances. Mueller states: “Manafort
viewed secrecy for himself and for the actions of his lobbyists as integral
to the effectiveness of the lobbying offensive he orchestrated for Ukraine.
Filing under the Foreign Agents Registration Act would have thwarted
the secrecy Manafort sought in order to conduct an effective campaign
for Ukraine to influence both American leaders and the American
public.” Manafort took deliberate steps to avoid disclosing his lobbying
efforts under the FARA. To illustrate, Manafort hired “Company E” in
2007 to lobby in the United States for the Ukrainian government.
Manafort tried to dissuade “Company E” from filing under FARA. Only
after Manafort ceased to use “Company E” in the fall of 2007 did
“Company E” disclose its work for Ukraine, in a belated filing under the
Act in 2008”.15 Manafort ultimately pled guilty to conspiracy to defraud
the U.S. for failing to register as an agent of Ukraine. This shed a huge
spotlight on the underworld of foreign meddling and gave FARA a new
life.
Trump Tower Meeting and the Murky Waters of Foreign
Campaign Contributions
In a separate incident, Manafort was also involved in the infamous 2016
meeting inside Trump Tower. The meeting included himself, Trump Jr.,
Jared Kushner, Rob Goldstone and Russian attorney and Kremlin
associate Natalia Veselnitskaya. Rob Goldstone is a Russian
businessperson with ties to the Kremlin as well as connections to Russian
counterintelligence operations. The men on President Trump’s side
15
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attended the meeting under the assumption they would be receiving dirt
on political rival, Hilary Clinton.16
Correspondences beginning on June 3, 2016 between Trump Jr. and Rob
Goldstone indicate that Goldstone promised incriminating information
on Clinton. The email sent to Trump Jr., later made public, illustrates
Goldstone making an offer to provide the Trump campaign with official
documents and information that would incriminate Clinton and that
“would be very useful to your father”. Goldstone states, “[t]his is
obviously very high level and sensitive information but is part of Russia
and its government’s support for Mr. Trump”.17 The source of this
alleged dirt was the Crown Prosecutor of Russia. Goldstone asked for the
best way to deliver this information and Trump Jr. replied, “If it’s what
you say I love it”.18 The circumstances of this exchange are prohibited
and considered a felony under Title 52 U.S.C. § 30121, relating to
contributions and donations by foreign nationals. This law, similar to
FARA, deals directly with voting and elections. The statute makes
unlawful for a foreign national to “directly or indirectly” make a
contribution or donation or thing of value, express or implied, in
connection with a Federal, State, or local election. It also prohibits a
person to “solicit, accept, or receive” a contribution or donation from a

16

Ryan Goodman, Guide to the Mueller Report’s Findings on “Collusion,” Just
Security (April 29, 2019), https://www.justsecurity.org/63838/guide-to-the-muellerreports-findings-on-collusion/.
17
Mueller III, supra note 14.
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Senate Judiciary Committee (2018),
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foreign national. The term foreign national includes an actor that is of a
foreign political party, foreign government, or partnership.
There seems to be multiple violations of the law relating to this Trump
Tower meeting due to the fact it is unlawful for any foreign national to
make a contribution, donation or “thing of value” that applies to a U.S.
election. One could presume that obtaining dirt on Hillary Clinton is a
“thing of value” since the Trump campaign could arguably benefit from
it. While the scope of Title 52 concerning disclosure of campaign funds
is beyond the scope of the article, a “contribution” can mean a thing of
value in excess of $2,000 per calendar year punishable by not more than
one year in jail, and amounts of $25,000 or more per year are punishable
as a felony of not more than five years in prison.19 In order to successfully
prosecute such a charge, U.S. prosecutors would have to show that the
information being solicited was a “thing of value”. It is hard to determine
exactly the value of this information provided by the Russian actors
because the details of the purported incriminating information are
unknown.
Trump Jr. agreed to accept this incriminating information on a political
rival from a foreign entity. He agreed in the emails to set up a meeting
under the assumption he would be discussing issues relating to the 2016
election and receiving information on Hillary Clinton. Thus, in this
author’s opinion, such actions constitute a violation of 52 U.S.C. §
30121(2), which prohibits individuals to “solicit, accept or receive a
contribution from a foreign national.” Although it seems there are many
indicators of illegal and unlawful activities in order to prove a violation
of Title 52, the actor must “willfully and knowingly act in an illegal
19

52 U.S.C. § 30109(d), Federal Election Campaigns,
https://uscode.house.gov/view.xhtml?req=(title:52%20section:30109%20edition:preli
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manner”. Mueller states that his investigation had not developed
evidence that the participants in the meeting were familiar with the
foreign contribution and donation ban. It must also be determined that a
thing of value was being offered or solicited. Both of these elements are
difficult to prove in these instances therefore a conviction was not
guaranteed.
Social Media Under Attack
The Mueller report also brought charges against thirteen Russian
nationals and three Russian companies for attempting to interfere in the
U.S. presidential election in 2016. The defendants are accused of
conducting “informational warfare against the United States” with
political and electoral interference through social media beginning in
2015. The main conspirator is the Internet Research Agency also known
as the IRA. This entity has ties to the Kremlin government and is labeled
a Russian troll farm. The IRA is allegedly funded by Vladimir Putin’s
business associate and close friend Yevgeniy Prigozhin. 20 In his report,
Mueller accuses the IRA of “posing as U.S. persons, creating false U.S.
personas and operated social media pages and groups designed to attract
U.S. audiences. These fictional groups and pages, which addressed
divisive U.S. political and social issues, falsely claimed to be controlled
by U.S. activists when, in fact, they were controlled by the Russian
defendants.” The Mueller report begins by saying it is strictly unlawful
for any foreign entities to engage, influence or interfere in any U.S.
election. It is required by law that any foreign national register with the
Attorney General and fulfill all requirements under FARA.21

20

U.S. v. Internet Research Agency LLC, 1:18-cr-00032 (D.C. 2018), Court Listener,
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The Department of Homeland Security worked jointly with the Mueller
investigation and published a report from the Intelligence Community
Assessment stating:
“Russian President Vladimir Putin ordered an
influence campaign in 2016 aimed at the US
presidential election. Russia’s goals were to
undermine public faith in the US democratic
process, denigrate Secretary Clinton, and harm her
electability and potential presidency…Putin and
the Russian government developed a clear
preference for President- elect Trump”22
The IRA was formally indicted on charges to defraud the United States
for “attempts to obstruct the lawful functions of the United States
Government through fraud and deceit, including by making expenditures
in connection with the 2016 U.S. presidential election without proper
regulatory disclosure; failing to register as foreign agents carrying out
political activities within the United States and obtaining visas through
false and fraudulent statements”23 Specifically, the IRA is accused of
purchasing over 3,500 advertisements on Facebook and creating
numerous fraudulent accounts. Russian specialists disguised as
Americans created fake social media accounts about controversial
subjects within the country such as immigration and the economy. The
objective was to show support for Donald Trump and to vilify Hilary
Clinton.

22

Exposing Russia’s Effort to Sow Discord Online: The Internet Research Agency and
Advertisements, U.S. House of Representative’s Permanent Select Committee on
Intelligence, https://intelligence.house.gov/social-media-content.
23
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The method or device was to manipulate Americans, pit them against
each other and sow political discord in the American electoral process.
The defendants staged fake political rallies across the country disguised
as grassroots groups. Fake accounts represented a multitude of hot button
topics such as immigration (“Secured Borders”), Black Lives Matter
(“Blacktivist”), and religion (“United Muslims of America” and “Army
of Jesus”). These accounts reached 29 million Americans and over 126
million people. For example on July 10, 2016 a “Black Lives Matter”
protest rally was held in Dallas. At exactly the same place and time a
"Blue Lives Matter" counter protest had been organized across the street.
The "Blue Lives Matter" protest was later discovered to be organized by
a Facebook group called the "Heart of Texas" controlled by IRA.
Unbeknownst to protesters they had been strategically placed there by
Russians to help further their mission of divide and conquer.24 The IRA
controlled over 3,814 accounts on Twitter that had tens of thousands of
followers. Disturbingly many of these fraudulent tweets were re-tweeted
by high profile U.S. figures such as Sean Hannity, former U.S.
Ambassador to Russia, and Michael Flynn Jr.25
Mueller’s report established these accounts were used to spread
propagandist messages and deceive the American public. In or about
October 2016, an account controlled by the IRA operating under the
name “Woke Blacks” posted the following on Instagram: “A particular
type of hype and hatred for Trump is misleading people and forcing them
to vote for Killary. We cannot resort to the lesser of two devils. Then
we’d be better off without voting at all”.26 This sort of rhetoric was
devised to suppress the minority vote who traditionally tends to vote
24
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U.S. v. Internet Research Agency, supra note 20.
25
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Democrat. The goal was not to get African Americans to vote for Trump,
but ultimately not to vote at all!
The Russian defendants also paid for advertisements on the social media
platform Facebook and Twitter claiming that the Democratic Party was
committing voter fraud. In or about August 2016 “defendants posted that
allegations of voter fraud were being investigated in North Carolina” on
the IRA controlled Twitter handle @TEN_GOP. This account was
disguised as a U.S. political party under the unassuming name Tennessee
GOP. These tactics confused, misled and deceived the American people
in regards to the integrity of the voting system. 27
Deputy Attorney General Rod Rosenstein said it best when commenting
on the charges against the IRA and other Russian actor, “this indictment
serves as a reminder that people are not always who they appear to be on
the internet and this indictment alleges that the Russian conspirators want
to promote discord in the U.S. and undermine public confidence in
democracy.”28
Conclusion
What can we do to protect integrity of U.S. elections from future threats?
Said another way, what is being done now to protect our institutions from
future attacks? The unfortunate reality is lawmakers have not improved
or presented any aggressive legislation that addresses the electoral cyber
threats of the 21st century. FARA is an archaic law with many loopholes
that needs major overhauling in the wake of the Mueller investigation.
FARA only requires that foreign agents register with the Department of
27
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Justice and complete proper forms that entail their purposes and financial
dealings. However, it lacks the statutory specificity outlawing particular
behaviors and, as a result, is left up to interpretation.
Some progress has been made with a proposed amendment that would
close some of the loopholes that exists. The new bill uses specific
language that addresses inconsistencies in current statutes and pinpoints
issues that occurred in our previous presidential election. Representative
Elissa Slotkin-MI (D) introduced the bill on April 4, 2019 to combat
foreign interference in future elections. The bill H.R. 2153-PAID AD Act
seeks to “prevent foreign adversaries from influencing election by
prohibiting foreign nationals from purchasing at any time a broadcast,
cable, or satellite communication that mentions a clearly identified
candidate for Federal office”.29 The acronym “PAID AD Act” stands for
“Preventing Adversaries Internationally from Disbursing Advertising
Dollars Act”. This bill would increase the latitude of the law to prohibit
any foreign expenditures that “promote, support, attack, or oppose”
candidates running for office in the forms of ads and digital
communications.30
The current law only prohibits foreign financing of ads that directly
support or oppose candidates running for office. In the Russian meddling
case, their tactics included voter suppression, confusion and misleading
voters to influence the election. What distinguishes the proposed act is
that it addresses the online threat. Section 319 seeks to include online
platforms as a violation of the current Title 52 U.S.C. 30121, et. seq.,
Contributions and Donations by Foreign Nationals. Any foreign entity
would be barred from financially purchasing political advertisements on
29

House Bill PAID AD ACT H.R. 2135, (April 08, 2019), GOVTRACK,
www.govtrack.us/congress/bills/116/hr2135.
30
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the web including public websites or digital applications that have more
than 50,000,000 U.S. hits in the last 12 months. Furthermore, it would
bar foreign adversaries from purchasing any ads, including broadcast or
digital, during an election year that mention any governmental or
domestic issues within the U.S.31 The bill was passed in the House but is
unlikely to pass in the Senate. It has faced a lot opposition especially from
Republicans. Mitch McConnell (R-Ky.) labeled the bill the “Democrat
Politician Protection Act”32 and has refused to consider any legislation to
protect citizens from foreign meddling during elections. Americans
having the right under the law to be protected from misleading foreign
intrusion seems like a no brainer but unfortunately cannot make it past
party lines.

31
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Maggie Miller, Klobuchar, Warner introduce bill to limit foreign involvement in US
political ads, THE HILL (June 25, 2019),
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How Capitalism and Socialism Differ in Regard to
Property Rights
By Sayd Hussain, Leanet Gutierrez, and Robert Marriaga

Throughout history, the rules related to and defining property have been
regularly disputed in regard to its philosophy and justification. There are
three historically significant terms defining property rights; private,
common, and collective property. However, property rights were a
contested debate between philosophers throughout the 18th century. John
Locke advocated for the theory that private property was a natural right.
Jean-Jacques Rousseau believed property was not natural, while Karl
Marx argued that private property should be entirely abolished. The
debate continued into the 20th century where it focused on the economic
side of the debate analyzing the differences between capitalism versus
socialism as it relates to private property.
In the early history, private land was not existent and common land was
the terminology used. Everyone in the community would share land and
had equal rights to the land.1 After the Roman Empire fell, the ideas of
common land and private land began to merge into what was called the
feudal system.2 In a feudal system, land belongs to a common group, not
an individual. This is where monarchies began taking control over land
and estates while the clergy took control over land which contained a
church.3 Private property did not technically exist for an individual.

1

History of Land as Private Property, Progress and Poverty, Chapter 29, HENRY

GEORGE INST., http://www.henrygeorge.org/pchp29.htm.
2
3

Id.
Id.
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“In a private property system, property rules are organized around the
idea that various contested resources are assigned to the decisional
authority of particular individuals.”4 Private property is a system that
legally binds an individual to a piece of land to be used for their personal
use. Private property also means that an individual can use its land and
exclude others from it because it is owned by an individual, unlike
common property, which is shared among a society. Private property
allows an individual to exercise their authority over the land on behalf of
their own self-interest. They can transfer the property to someone else,
operate on the land or leave it alone, it is up to the individual owner.
Although the individual can face consequences from the community for
the actions taken on their private property, the individual is the sole
owner and they have control over the property.
“In a common property system, resources are governed by rules whose
point is to make them available for use by all or any members of the
society.”5 For example, a public park can be considered a common
property because it can be shared with anyone in the community.
Restrictions on common property use is intended to accomplish some
public health, safety, fairness or organizational purpose. For example,
reserving a birthday party at the park must be booked in advance to
ensure fairness of property availability, in order to ensure equality to all.
Another example of property is called Collective Property, “. . .here the
community as a whole determines how important resources are to be
used. The community itself determines what function property will have,
based on the social interest of the collective.”6

4

Jeremy Waldron, Property and Ownership, Stanford Encyclopedia of Philosophy
(Mar. 21, 2020), https://plato.stanford.edu/entries/property/.
5
Id.
6
Id.
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The evolution of property rights can be found even during the times of
the Ancient Greeks. Plato in his book, The Republic, mentioned that
property should be a collective in order to have society move with a
common interest.7 A collective he argued, would avoid divisiveness that
a system of private property would create. However, Aristotle was in
favor of private property because self-interest promotes responsibility,
“When everyone has a distinct interest, men will not complain of one
another, and they will make more progress, because everyone will be
attending to his own business.”8 Aristotle believed that there was a
relationship between private property and freedom, owning property
means you are a free man and eligible for citizenship to the Greek state.
For Aristotle, the idea of ownership furthers the advancement of society
more than just a collective.
John Locke was an English philosopher regarded as one of the most
influential Enlightenment thinkers of his time.9 Known as the “Father of
Liberalism,” his philosophy would eventually be studied and influence
future philosophers such as Jean-Jacques Rousseau and even in the
writing of the United States Declaration of Independence.10 Locke’s
famous principles are life, liberty, and property, which he believed were
the three natural rights of man. Although they seem to be independent
variables, they are connected to the word “property.”11
7

Plato, The Republic (360 B.C.E.), http://classics.mit.edu/Plato/republic.html.
Ancient History Source, Aristotle: from The Politics (c.340 BCE), FORDHAM U.,
https://sourcebooks.fordham.edu/ancient/aristotle-politics1.asp.
9
Julian W. Korab-Karpowicz, A History of Political Philosophy: From Thucydides to
Locke, Global Scholarly Publications, N.Y. (2010), p. 291, http://uu.divaportal.org/smash/get/diva2:1205647/FULLTEXT02.pdf.
10
Id.
11
Hesiod, John Locke: From Self-Preservation to Private Property, Discourses on
Minerva, (Jan. 6, 2020), https://minervawisdom.com/2020/01/06/john-locke-fromself-preservation-to-private-property/.
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The word property is defined by Merriam-Webster as “something owned
or possessed.”12 Locke’s philosophy means that the only way to have life
and liberty is to have the freedom to own private property. Property rights
are defined by Investopedia as, “theoretical and legal ownership of
resources and how they can be used. These resources can be both tangible
or intangible and can be owned by individuals, businesses, and
governments.”13 Men are driven to provide a good life for themselves and
their family, therefore, private property ownership is a motivating factor
to achieve a life for themselves and their families. Locke argues that
humans are consumers and must be able to consume and produce a means
of production. That is why private property is closely tied to Locke’s
economic philosophy of, “Good fences make good neighbors,” because
fences define a man’s territory, which is his private property.14
Jean-Jacques Rousseau was a Swiss born, French philosopher during the
18th century. He passed away in 1778, during the American revolution,
but right before the French Revolution.15 Although he passed before the
French Revolution, his philosophy continued to inspire centuries later.
Locke regarded property rights as natural law while Rousseau believed
that the institution of private ownership is not natural at all. That a social
contract is necessary for the legitimacy of property rights, believing in
the doctrine of civil equality. In other words, property rights cannot exist
without a state to deem its existence. For example, in his book Discourse
on Inequality, he mentions that the growth of food and agriculture was
due to man being able to own property but at the same time, creating its
12

Property, MERRIAM-WEBSTER, https://www.merriamwebster.com/dictionary/property#other-words.
13
Will Kenton, Property Rights, Investopedia, (June 3, 2019),
https://www.investopedia.com/terms/p/property_rights.asp.
14
Id.
15
Christopher Bertram, JEAN JACQUES ROUSSEAU, Stanford Encyclopedia of
Philosophy (2017), https://plato.stanford.edu/entries/rousseau/#PoliPhil.
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first kind of inequality of who owns the land and who works on the land.16
Furthermore, private property requires a government of laws and military
to protect said property.17 Therefore, Rousseau disagrees with Locke
because Rousseau believes that private property cannot be natural when
you need a state to recognize the property in order for there to be private
ownership. In addition, a government must be created to protect property
and its ownership.
Karl Marx wrote The Communist Manifesto in 1848, becoming the father
of Socialism by the socialist movement.18 The socialism movement is a
social and economic doctrine that believes the state should be the sole
owner of property and resources, abolishing private property.19 Working
in a socialist state is about working in cooperation with your peers,
producing products for the social good. The free market is at odds with
socialism because capitalism promotes private property and private
equity of resources, but it can create a strong concentration of wealth for
a few people rather than benefitting the whole of society. Socialism
focuses on the society rather than the individual, which means socialist
want what is good for society as a whole rather than the individual itself.
When it comes to private property, socialist historically have agreed that
private property in general should be abolished. However, they disagree
on how much private property should still exist. Some socialist believe
that some private property must exist, like farms and shops. Others
believe in no private property in any form. For example, English
humanist Sir Thomas More wrote a book called the “Utopia” in 1516,
16

Id.
Brian Duignan & Maurice Cranston, Years of seclusion and exile, Encyclopædia
Britannica (2019), https://www.britannica.com/biography/Jean-JacquesRousseau/Years-of-seclusion-and-exile.
18
Richard Dagger & Terence Ball, Socialism, Encyclopædia Britannica (2020),
https://www.britannica.com/topic/socialism.
19
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which argued that everything except personal items should be public
property.20
Another form of disagreement is the type of state needed to regulate a
socialistic state of property, resources and the general welfare of its
people. The main philosophy currently of socialism is creating a strong
central government like the Soviet Union to manage the affairs of the
nation. With the fall of the Soviet Union in 1991, this philosophy was
one example of the failure of this type of socialism. There is an alternative
philosophy of socialism which argues for a weak central power, giving
the majority of power to the most local of governments such as city
councils or state governments.21 This model has yet to be implemented
on a national scale. Both socialist systems mean that there would be a
higher power in charge of property, leaving the people without property
rights.
The most extreme version of socialism is a Communist Regime.
Historically, socialist revolutions, such as the one in Cuba, has led to a
dictatorship under a total Communist State. In Cuba, Fidel Castro
abolished private property and nationalized the natural resources of the
country.22 According to Black Law’s Dictionary, “Expropriation of
Property” is considered to occur when the need exists “to take private
property for the use of the public; surrendering a claim to property.” 23 In
other words, the property is expropriated from the private sector, and
required the private sector to surrender all rights and benefits to the
20

Id.
Id.
22
Daniel J. Mitchell, The Economic Cost of Cuban Socialism Revealed in a Single
Chart: Daniel J. Mitchell, FEE Freeman Article (2019), https://fee.org/articles/theeconomic-cost-of-cuban-socialism/.
23
Expropriation, Black’s Law Dictionary, 2nd ed. (2010),
https://thelawdictionary.org/expropriate/.
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government. For example, 3.3 million homes (houses and apartments)
belong to the government, citizens must pay from their salary a controlled
mortgage.24 As the mortgage is payed, the citizen has the house put under
their name. However, this does not give the citizen the right to sell their
home or fix it with foreign or illegally acquired materials if they so
choose.25
In this version of socialism, private property is abolished. One must
further include the fact that private property purchased pre-revolution,
would not be considered by the newly founded Communist Dictatorship
to be privately owned.26 Policies of property expropriation were not
original to Cuban revolutionaries; such policies were mostly inspired by
Soviet Union expropriation and governing policies for a Communist
regime. For example, when both the Soviet Socialist Revolution and the
Cuban Socialist Revolution happened, any residents abroad or residents
who owned more than one home immediately lost the right to their
properties. This resulted in the abolishment of private property. The
homes and all valuables inside would be considered the property of the
regime.
The libertarian philosophy is probably the most important defender of
private property and freedom. Within libertarianism, all the schools of
thought, from the Austrian School led in the modern era by Frederick
Hayek to Anarcho-Capitalism, which was founded by Murray Rothbard,
all agree private property is a central element in order to preserve
24

Emilio Morales, Cuba’s Real Estate Market: Booming Speculation, HAVANA TIMES,
May 2013, https://havanatimes.org/uncategorized/cubas-real-estate-market-boomingspeculation/.
25
Antonio R. Zamora, Real Estate Development in Cuba: Present and Future,
NSU Works at 607,
https://nsuworks.nova.edu/cgi/viewcontent.cgi?article=1664&context=ilsajournal.
26
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freedom. A central debate that characterizes libertarians is the role the
state plays in society. From a libertarian point of view, the state has to
play a small role and should exclusively protect private property and
liberty.27 Libertarian scholars argue that private property rights are
similar to natural rights, referring to John Locke’s Second Treatise. This
means that whatever the state does from taxing to creating a central bank
and imposing regulations, is already violating freedom because it’s seen
as if the political elite is taking control of the economy.
Scholars like David G. Duff argue that imposing taxes like personal
income tax is the same as confiscating or seizing private property.28 For
many libertarians, taxes are an imposition from the government and
something that violates rights because no one agreed to it. They believe
it’s a way a Government exercises power and shows how private property
is not respected. Many scholars agree that people shouldn’t be paying
taxes because it’s money that belongs to individuals and because they
believe the politicians wouldn’t use it appropriately. Libertarian scholars
believe that through private initiatives, that tax money can be handled
more effectively in a way that would not harm private property. Other
scholars go beyond that and argue that central banking is also against
private property because the politicians are taking over the economy.
Murray Rothbard, who was one of the scholars against central banking
argued that government and central banking were interventionist and
created problems in the market.29 Rothbard, who wrote For a New
27

David G. Duff, Private Property and Tax Policy in a Libertarian World: A Critical
Review. ALLAN SCHOOL OF LAW AT THE UNIVERSITY OF BRITISH COLUMBIA, 2005, pg.
23-45,
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Liberty: The Libertarian Manifesto, argued that self-ownership should
establish the principles of every society and that government interference
is what creates crisis, if everything was privately owned and with no
central banking regulation, economic crisis wouldn’t be as dangerous as
the economic depression of the 1930s.30
Modern Scholars like Javier Milei also argue that central banking
contradicts private property rights because it means politicians control
markets by deciding monetary policy, regulations and stops societies
from growing. In a recent book Milei published, he argues that central
banking should disappear and that Keynesian economics are detrimental
to private ownership.31 For libertarian scholars, government regulation
goes against private ownership principles and the market should belong
to individuals, not the state.
In libertarian writings, private property is sacred and most of them agree
that any type of increase in government power is a threat to private and
individual freedoms. Libertarian economic scholars are in agreement that
the role of the state should be minimum and non-interventionist. The state
and institutions should protect private initiatives and should not interfere
in private activities like the market.
While the 18th century saw the rise of philosophies concerning property
rights, economists debated in the 20th century about whether capitalism
or socialism is the final form of government. Ludwig von Mises and
Friedrich Hayek are two of the most notable libertarian, economic
philosophers of the 20th century. Mises was ahead of his time, a mentor
30
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to Friedrich Hayek, promoting free market enterprise before the cold war
era. For example, Mises wrote a book, Economic Calculation in the
Socialist Commonwealth, during the rise of Socialism in Europe.32 He
believed socialism would be impossible because price/cost systems
would require an exchange of private property within the means of
production. Mises revived liberalism post-World War 1 and brought his
teaching to the U.S. after World War 2. He represented the essence of
libertarianism, which is freedom itself. Even a prominent socialist,
Robert Heilbroner admitted that “Mises was right.”33 His philosophy
values a free market, arguing that a free market is crucial for a functional
state.
We also have the work of Calvin Bryce Hoover, who spent time in
Moscow and wrote the book, The Economic Life of Soviet Russia in
1931.34 Hoover studied how private property completely vanished in the
newly formed Soviet Union in 1919 but surplus value returned slowly
over the next decades. Once the Soviet Union fell in the late 20th century,
the Cuban Communist State also fell into hardship because it relied on
the Soviet Union to feed its people and fund its socialist operations.35
After the spectacular fall of the Soviet Union, the world seemed to
embrace the concept that free market principles were the victor.
The rise of Democratic Socialism in the United States is extraordinary
because the United States was founded on the principles of private
32

Profile of Ludwig Von Mises, MISES INSTITUTE (1920),
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33
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34
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property while the ideals of Marxism is to abolish private property.36
Presidential candidate Bernie Sanders famously brought his philosophy
of democratic socialism to the mainstream during the 2016 Democratic
Presidential primary and it has captured the youthful voters in ways never
seen before. However, President Trump represents the older view of
capitalism and during the 2019 State of the Union, President Trump
famously said “"America will never be a socialist country. We were born
free and we will stay free."37 The question remains, how does democratic
socialism deal with the right to private property?
On the other hand, democratic socialism is not a philosophy that
advocates taking away private property from the wealthy. Democratic
socialism is not meant to take away the private property of the American
people, but its intended function is meant for the wealthy to pay more in
taxes to provide more governmental programs for the middle and lower
classes.38 The main difference between democratic socialism and
democratic capitalism is that in a capitalistic state the focus is on the
individual benefit to a person while democratic socialism focuses on the
total and complete welfare of all people. The United States of America,
under a Sanders administration, can very well be morphed into a
democratic socialistic state. However, it can be democratically morphed
into a socialist state if the powers of government are willing to go in that
direction. Although the U.S. Constitution today protects the right to
private property, a U.S. Supreme Court with pro-socialist judicial
doctrines can interpret the constitution differently than what it is today.
36
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Luckily, there are plenty of checks and balances between Congress, the
Supreme Court, and the Presidency, so that the likelihood of such
measures succeeding would be very challenging to say the least.
Locke and Rousseau debated their philosophies in the 18th century,
whether private property is a natural human right, or a state given right,
while Marx in the 19-century believed in the total abolishment of private
property. Libertarians such as Mises promoted the concept that property
rights are essential to a free market capitalist society. Countries with
socialist dictators have seen their citizen's property rights taken away by
the government while the United States embraced private property and
respected the free market. Although Cuba and the Soviet Union are
extreme versions of Communist Dictatorships, this version of socialism
was implemented during the 20th century and it failed, leading capitalism
as the final victor going into the 21st century. And though there is a new
trend of Democratic Socialism rising in the U.S., the likelihood of its
political philosophy being implemented is low. Therefore, capitalism,
private property and the right to own property, will still be the main
economic and social philosophy.
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