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Letter from the Editor-in-Chief 

 

Once again (and much too quickly) the year is ending. The publication of 

Florida Atlantic University’s Undergraduate Law Journal is underway, thanks 

to the tireless work of its faculty members, student authors, and E board. This 

year, we experienced momentous growth and interest in the journal. Our 

membership grew more than 30%, and the journal was 50% larger than last 

year’s publication, with twice as many authors. Additionally, the newly 

instituted Pre -Law Services Department is affording the journal increased 

visibility and access to students interested in law, for which we are grateful. 

The journal has come a long way since its inception 8 years ago and has 

continued to foster thought provoking discussions, connecting motivated 

students with knowledgeable faculty members. This year’s publication would 

not have been possible without the undying commitment of adviser Dr. Cheryl 

Arflin, to whom I express gratitude for ensuring the longevity of the journal. 

Many thanks to our faculty advisors who dedicated hours of their valuable 

time to assist students with crafting their research. Our student editors, despite 

involvement in other extracurriculars and classes, found time to perfect the 

quality work that this journal provides. I am especially excited for our readers 

to enjoy the wide subject variety of legal analyses, from exploring Space Law 

to the analysis of Domestic policy, of this year’s journal. I am grateful to have 

been Editor - in- Chief of such a unique organization and look forward to 

seeing next year’s publication, and the growth of this unique organization. 

This experience will guide my endeavors for years to come and inspire a 

lifelong dedication to research. To all future ULJ authors and readers, “shoot 

for the moon, and if you miss, you will still be among the stars.” 

 

Cheers,  

Nora Douglas  

Editor-in-Chief, Undergraduate Law Journal, 2017/2018 
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afforded to individuals, especially if these individuals fall into the category of 

small business owners or entrepreneurs. And while no system can be expected 

to work perfectly all the time, our legal system has morphed into a system 

which is more interested in preserving the status quo. We have a system where 

a defendant, such as a small business owner, must pay exorbitant legal fees to 

defend itself or file a righteous lawsuit against those who have wronged them.  

The inability for small businesses to represent themselves is a blatant denial of 

the protections provided for in the Constitution. 
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before their 16th birthdays, and (b) had been in the United States continuously 

for five years, to allow immigrant parents to stay with their children instead of 

being deported, and to focus the efforts of the Department of Homeland 

Security on actual threats from illegal immigration. Despite the current 

administration’s effort to overturn the Obama project, there should be an effort 

to consider the policies that might improve our economy, including the fact 

that policies should be put in place to welcome immigration, which is what 

made this country as prosperous as it is. 
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The Other 50%: Employed Women & the 

Fair Pay & Safe Workplaces Order 

By Nora Douglas 
 

Since the introduction of the modern workday, workers have been 

subject to many forms of discrimination and abuse. Although women comprise 

almost a quarter of the workforce, they face discriminatory practices in the 

workforce and restrictive social norms. According to the 1930 census, 24.3 

percent of all women in the USA were employed, with every third woman in a 

group of 10 working as a maid or cleaner. The Great Depression was a 

difficult time for everyone, but frequently, women suffered the brunt of 

hardship. To address the alarmingly slumped economy, President Franklin 

Roosevelt proposed solutions and perused petitions. It is important to analyze 

his landmark employment stimulus and its effect on women’s employment. By 

understanding past issues, one can evaluate reasons for implementing the Fair 

Pay and Safe Workplaces Act and its effects on the workforce, and 

subsequently, the effect on women.     

 

During the Great Depression, women’s groups were among the lobbyists 

urging better pay, jobs reforms and affirmative actions to help support 

themselves. President Roosevelt’s 1933 New Deal was the first stimulus 

package aimed at reviving and boosting the economy, but it came with mixed 

results. Feminist scholars Eileen Boris and Lisa Levenstein argue that the New 

Deal was overwhelmingly geared towards infrastructural projects and 

subsequently jobs where white men predominantly worked.
1
 American 

historian, Paul Conkin said, “. . .the New Deal began the final maturation of 

our capitalist system … and pointed toward the political economy most 

                                                 
1
 Eileen Boris and Lisa Levenstein, Feminist Academics and the Stimulus Package: A 

Report from the Field, Feminist Studies 35, no. 1 (2009): 204-09. 
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capable of maximizing production, consumption, profits, and jobs.”
2
   

 

One main drawback of this legislation was the Social Security Program, or 

OASI (Old-Age and Survivors Insurance Trust Fund). Since legislation was 

structured with a white male worker’s interests in mind, social security 

benefits were applicable only to employees in the manufacturing and 

commerce industries, excluding government employees, teachers, farmers, and 

domestic workers. And since minorities and women ostensibly held these 

positions, they were negatively affected. They were disadvantaged until 1950, 

when other industries were allowed to participate in OASI. This denial of the 

opportunity to accumulate funds for retirement as they worked, led to the 

inability to accumulate retirement benefits over time, which posed a 

substantial problem for the women as they retired.
3
  Female employees have 

often been underrepresented in governmental efforts aimed at addressing 

economic slumps, thus ultimately affecting their departmentalized 

participation in the workplace.
4
  

 

The United States was faced with the 2008 economic downturn and President 

Obama had to respond to that financial crisis. To avoid the New Deal’s faults, 

feminist academics sent letters to Obama emphasizing the importance of 

funding ‘women dominated’ industries; stressing the importance of building 

“not only concrete and steel bridges, but also human bridges, the social 

connections that create cohesive communities.”
5
 During the 2008 economic 

recession feminist scholars, academics, and feminist organizations wrote 

letters to then President-Elect Barack Obama urging him to ensure women 

                                                 
2
 Paul Keith Conkin, The New Deal, Routledge & Kegan Paul, 1968. 

3
John E. Hansan,  The New Deal: Part II , Social Welfare History Project, 

https://socialwelfare.library.vcu.edu/eras/great-depression/the-new-deal-part-ii/, (last 

visited March 19, 2018). 
4
Mitra Toossi and Teresa L. Morisi, Women in the workforce before, during, and after 

the Great Recession, Bureau of Labor Statistics, 

https://www.bls.gov/spotlight/2017/women-in-the-workforce-before-during-and-after-

the-great-recession/home.htm, (last visited March 19, 2018). 
5
 David B. Woolner, Feminomics: Breaking New Ground - Women and the New Deal, 

Roosevelt Institute, Nov. 3, 2015, http://rooseveltinstitute.org/feminomics-breaking-

new-ground-women-and-new-deal/, (last visited March 19, 2018). 

https://socialwelfare.library.vcu.edu/eras/great-depression/the-new-deal-part-ii/
https://www.bls.gov/spotlight/2017/women-in-the-workforce-before-during-and-after-the-great-recession/home.htm
https://www.bls.gov/spotlight/2017/women-in-the-workforce-before-during-and-after-the-great-recession/home.htm
http://rooseveltinstitute.org/feminomics-breaking-new-ground-women-and-new-deal/
http://rooseveltinstitute.org/feminomics-breaking-new-ground-women-and-new-deal/
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could be equally employed in typically male dominated industries and given 

equal pay and protections under the law.
6
 In response, President Obama signed 

the Fair Pay and Safe Workplaces Executive Order for the purpose of holding 

contractors responsible for upholding workplace laws, wage laws, and civil 

rights laws while maintaining health and safety standards. The Executive 

Order was signed to regulate contractors by implementing quantifiable, 

standardized methods to measure companies with a “satisfactory record of 

performance, integrity, and business ethics,” in accordance with federal 

regulations.
7
 According to the Obama Administration, this Order should have 

“held corporations accountable, cracked down on repeat violators, promoted 

efficient federal contracting, and given employees information about their 

paychecks.”
8
 Feminists and advocates for equal pay legislation lauded the 

many laws which President Obama enacted to protect women’s economic 

interests.  

 

Laws like the Fair Pay and Safe Workplaces Executive Order (EO) and the 

Lilly Ledbetter Fair Pay Act were steps towards ensuring that employers pay 

underrepresented employees (who are frequently women and minorities) 

equally and comply with equal pay regulations. The Lilly Ledbetter Act of 

2009, “recognizes the "reality of wage discrimination," and allows employees 

to bypass the statute of limitations to challenge discriminatory paychecks.
9
 

This Act allows employees who experienced discrimination more legal clout  

 

in achieving justice for their losses.
10

 The Fair Pay Executive Order has two 

                                                 
6
 Eileen Boris and Lisa Levenstein, Feminist Academics and the Stimulus Package: A 

Report from the Field. Feminist Studies 35, no. 1 (2009): 204-09. 
7
Office of Press Secretary, Fact Sheet: Fair Pay and Safe Workplaces Executive Order, 

National Archives and Records Administration., 

https://obamawhitehouse.archives.gov/the-press-office/2014/07/31/fact-sheet-fair-pay-

and-safe-workplaces-executive-order, (last visited March 19, 2018). 
8
Id. 

9
Jason R. Bent,  What the Lilly Ledbetter Fair Pay Act Doesn't Do: 'Discrete Acts' and 

the Future of Pattern or Practice Litigation,  SSRN Rutgers Law Record, April 22, 

2009, 1-33, https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1393476, (last visited 

March 19, 2018). 
10

 Equal Pay Act Of 1963 And Lilly Ledbetter Fair Pay Act Of 2009, U.S. Equal 

Employment Opportunity Commission, 

https://obamawhitehouse.archives.gov/the-press-office/2014/07/31/fact-sheet-fair-pay-and-safe-workplaces-executive-order
https://obamawhitehouse.archives.gov/the-press-office/2014/07/31/fact-sheet-fair-pay-and-safe-workplaces-executive-order
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1393476
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policies which impacted female employees: “paycheck transparency and a ban 

on forced arbitration clauses for sexual harassment, sexual assault or  

 

 

discrimination claims.”
11

 Unfortunately, the Executive Order was stopped by a 

court order and was recently repealed earlier this year as part of President 

Trump’s priorities. Not surprisingly, an economic issue has been politicized.  

 

Why has this Fair Pay Executive Order faced such an onslaught of 

opposition? It enjoyed support by Democrats for its promise to raise 

employment standards for more than one in five federal employees who were 

contracted to do work for the government, but it faced opposition from 

Republicans.
12

 The goal of this policy was to help prevent waste, prevent fraud 

and abuse of taxpayer dollars and was intended to allow businesses that do 

comply with requirements to compete with other companies. Ineffective 

screening methods mean that the government picks companies regardless of 

their compliance with civil laws, thus continuously breaking the law by 

selecting bad companies for the contracts. Subsequently, there are many 

economic impacts that affect both women and men.  

 

Not only does contracting with these sub-par companies hurt taxpayer’s 

pockets, but it also provides bad value to the government. According to an 

analysis by the Center for American Progress Action Fund (CAP), companies 

that have recurring records of workplace violations frequently provide poor 

performance in delivering their contracts. In fact, one in four federal 

contractors with poor records of workplace violations subsequently provided 

subpar performance on the job.
13

 Furthermore, a 2010 report from the 

                                                                                                                     
https://www.eeoc.gov/eeoc/publications/brochure-equal_pay_and_ledbetter_act.cfm, 

(last visited March 19, 2018). 
11

 Mary Emily OHara, Trump Pulls Back Obama-Era Protections For Women 

Workers, NBCNews.com., April 03, 2017, https://www.nbcnews.com/news/us-

news/trump-pulls-back-obama-era-protections-women-workers-n741041, (last visited 

March 19, 2018). 
12

 The Fair Pay and Safe Workplaces EO, Congressional Review Act, 

http://rulesatrisk.org/fair-pay-safe-workplaces/, (last visited March 19, 2018). 
13

 Karla Walter and David Madland, At Our Expense, Center for American Progress 

https://www.eeoc.gov/eeoc/publications/brochure-equal_pay_and_ledbetter_act.cfm
https://www.nbcnews.com/news/us-news/trump-pulls-back-obama-era-protections-women-workers-n741041
https://www.nbcnews.com/news/us-news/trump-pulls-back-obama-era-protections-women-workers-n741041
http://rulesatrisk.org/fair-pay-safe-workplaces/
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Government Accountability Office analyzed the companies with the 50 largest 

health and safety penalties (2005 through 2009), finding that even after 

recurring violations on the job, these companies kept receiving federal 

contracts to carry out million dollar jobs.
14

 

 

Feminists have hailed Obama’s order as critical for economic advancement 

and women’s rights. The National Organization for Women (NOW) was 

“pleased with the way Congress and the Obama administration had 

approached the need to ensure that women workers benefited from the federal 

stimulus program.”
15

 President Obama implemented the federal stimulus 

program to spark the economy and fund jobs within the healthcare, education 

and state human resources industries.
16

 Like its predecessors, NOW lobbied 

for funding directed at developing human infrastructure like nursing, teaching, 

and social work,  jobs usually held by women.
17

   

 

The beneficial effects of the Fair Pay and Safe Workplaces Executive Order 

and reformative policies like it include increased transparency, which is a 

precursor to combating pay discrimination. Additionally, the the Executive 

Order included a clause which put a “ban on forced arbitration clauses for 

sexual harassment, sexual assault or discrimination claims.”
18

 This 

                                                                                                                     
Action, 

https://www.americanprogressaction.org/issues/economy/reports/2013/12/11/80799/at

-our-expense/, (last visited March 19, 2018).  
14

 Federal Contracting: Assessments and Citations of Federal Labor Law Violations 

by Selected Federal Contractors, U.S. Government Accountability Office, Oct.1, 

2010,  http://www.gao.gov/products/GAO-10-1033, (last visited March 19, 2018).  
15

 David B. Woolner, Feminomics: Breaking New Ground - Women and the New Deal, 

Roosevelt Institute, Nov. 3, 2015, http://rooseveltinstitute.org/feminomics-breaking-

new-ground-women-and-new-deal/, (last visited March 19, 2018). 
16

 Christina Hoff Sommers, No Country for Burly Men, Weekly Standard. June 29, 

2009, http://www.weeklystandard.com/no-country-for-burly-men/article/17737, (last 

visited March 19, 2018). 
17

 Women Deserve Equal Pay, National Organization for Women, 

https://now.org/resource/women-deserve-equal-pay-factsheet/, (last visited March 19, 

2018). 
18

 The Editorial Board, What the Stimulus Accomplished, The New York Times. Feb. 

22, 2014, https://www.nytimes.com/2014/02/23/opinion/sunday/what-the-stimulus-

http://www.now.org/
https://www.americanprogressaction.org/issues/economy/reports/2013/12/11/80799/at-our-expense/
https://www.americanprogressaction.org/issues/economy/reports/2013/12/11/80799/at-our-expense/
http://www.gao.gov/products/GAO-10-1033
http://rooseveltinstitute.org/feminomics-breaking-new-ground-women-and-new-deal/
http://rooseveltinstitute.org/feminomics-breaking-new-ground-women-and-new-deal/
http://www.weeklystandard.com/no-country-for-burly-men/article/17737
https://now.org/resource/women-deserve-equal-pay-factsheet/
https://www.nytimes.com/2014/02/23/opinion/sunday/what-the-stimulus-accomplished.html
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acknowledgement of protection needed to combat the power of an aggressor 

or an aggressor system is essential to boosting a woman’s stature in her 

workplace. Forced arbitration clauses disallow any employee to raise a public 

sexual harassment lawsuit against a harasser, instead relegating them to private 

company arbitration. This is harmful because the victims cannot warn others 

about the harasser, and must destroy any evidence associated with the incident, 

and largely, the victims are women (one of every six women are sexually 

harassed).
19

 The inclusion of this protection emphasizes the need to consider 

women’s safety and comfort an integral part of a ‘safe workplace.’  

 

Recently, however, President Trump repealed this rule, stating (along with his 

Republican coworkers) that it would bring an undue burden upon business 

owners. Invariably, this brings up many important concerns for the American 

worker. Advocates for the provisions in the Executive Order include small 

business owners, veterans and people with disabilities, civil rights leaders, and 

many others. Underrepresented groups suffer in many ways, they are cheated 

out of earned wages and work in dangerous environments where they can be 

injured (or sometimes killed). For example, multiple Tyson Foods employees 

alleged non-payment for their overtime work and Verizon harassed Alma 

Aranda when she tried to take time off to care for her ailing mother by making 

her do paperwork until her hair fell out in clumps.
20

 Sadly, these are both 

companies that fulfill federal contracts that provide services to the 

government, despite their egregious record of labor violations.
21

 

 

These case studies show how important accountability is for federally 

contracted companies. Furthermore, the U.S. government employs 16.7% of 
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the nation’s workforce.
22

 When federal contracts are awarded to companies 

engaging in unscrupulous business practices, it affects women negatively and 

reaffirms those companies. The Fair Pay and Safe Workplaces policy is not 

specifically a feminist policy, but it affects women, nevertheless, who hold 44 

percent of government jobs (not including contracted companies).
23

 

Additionally, President Trump’s recent dismissal of this Executive Order, and 

his ongoing trend of deregulation and preferential treatment for the rich 

disturbs those advocating for increasing women’s access to equal pay and fair 

practices.
24

 If the government does not prioritize transparency of its own 

federally contracted companies, how can we expect private companies to 

respect civil laws and offer women equal pay? Gender equality issues and 

policies that level the playing field should not be politicized. In a perfect 

world, they would be the common ground shared between partisans. 

Overturning the Fair Pay and Safe Workplaces Executive Order due to the 

alleged “undue burden” it would put on business owners undermines women 

and minority rights and is a step backwards in equal employment rights for all.
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The Final Frontier: 
Evolution of Space Law in a Global Society 

By: Garett Faulkender and Stephan Schneider 

 
Introduction 

 

“Space: the final frontier!” These are the famous introductory words spoken 

by William Shatner on every episode of Star Trek.  This science-fiction TV 

show has gained a cult-following with its premise as a futuristic Space 

odyssey.  Originally released in 1966, many saw the portrayed future filled 

with Space-travel, inter-planetary commerce and politics, and futuristic 

technology as merely a dream.  However, today we are starting to explore this 

frontier.  

 

“We are entering an exciting era in [S]pace where we expect more advances in 

the next few decades than throughout human history.”
1
  Bank of 

America/Merrill Lynch has predicted that the Space industry will grow to over 

$2.7 trillion over the next three decades.  Its report said, “a new raft of drivers 

is pushing the ‘Space Age 2.0’”.
2
  Indeed, this market has seen start-up 

investments in the range of $16 billion,
3
 helping fund impressive new 

companies like Virgin Galactic and SpaceX.  There is certainly a market as 

Virgin Galactic says more than 600 customers have registered for a $250,000 

suborbital trip, including Leonardo DiCaprio, Katy Perry, Ashton Kutcher, and 

physicist Stephen Hawking.
4
 

 

Although Space-tourism is the exciting face of a future in Space, the Space 

industry has far more to offer.  According to the Satellite Industries 

                                                 
1
 Michael Sheetz, The Space Industry Will Be Worth Nearly $3 Trillion in 30 Years, 

Bank of America Predicts, CNBC, (last updated Oct. 31, 2017, 8:05 PM), 

https://www.cnbc.com/2017/10/31/the-space-industry-will-be-worth-nearly-3-trillion-

in-30-years-bank-of-america-predicts.html, (last visited March 14, 2018). 
2
 Id. 

3
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4
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Association, small satellites used for observing conditions on the Earth are the 

fastest growing segment of the $260.5 billion global satellite industry.
5
  Its 

report states that satellites generated an 11 percent jump in annual revenue for 

Earth imagery in 2016 and a rapidly increasing volume of the 1,459-operating 

Spacecraft that circled the planet at the end of that year.  These satellites are 

essential to society contributing to GPS, telecommunications, and Earth 

imagery.  

 

Thanks to decreased costs, increased capabilities, and new innovations, we are 

seeing what some call the “democratization of space.”
6
  Improvements in 

various fields that include satellites and launch systems are essential to this 

growth.  With the advent of artificial intelligence and machine learning, we 

will see exponential development in technologies that will lead to further 

investment in Space industries.  M. François Lombard, head of the 

Intelligence Business Cluster, Airbus Defense and Space, 
7
 said, concerning 

the ongoing revolution, “A recurrent theme is that the barriers to access are 

being reduced and that this is at the core of this revolution.”
8
 

 

In order to understand this revolution in context, one should look at Thomas 

Friedman’s theory of globalization as presented in his best-selling book, The 

World is Flat.  In it, he alludes to the fact that countries, companies, and 

individuals must remain competitive in a global market where historical and 

geographic divisions are becoming increasingly irrelevant.
9
  His theory 

designates three stages of globalization, or the interconnection of the world: 
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(1) interaction between governments; (2) interaction between businesses; and 

(3) interaction between individuals.
10

  With the era of government monopoly 

in Space coming to an end, we are now entering the second stage, where 

multinational companies drive global integration. 

 

On July 21, 2011, the Atlantis Space shuttle landed at Kennedy Space Center, 

thus marking the end of NASA’s 30-year Space shuttle program
11

 and the 

symbolic shift to Globalization 2.0.    NASA administrator, Charles Boden said 

after the landing, “This final shuttle flight marks the end of an era, but today, 

we recommit ourselves to continuing human spaceflight and taking the 

necessary — and difficult — steps to ensure America’s leadership in human 

spaceflight for years to come.”
12

  Indeed, the private industry has taken the 

initiative.  

 

For one, Elon Musk has very ambitious plans for SpaceX.  At the 67th Annual 

International Astronautical Congress in Guadalajara, Mexico, he announced 

that he wanted to set up a civilization on Mars.
13

  Using the SpaceX 

Interplanetary Transport System, he estimates that a person will soon be able 

to travel to Mars for around $200,000.
14

  With 17 successful liftoffs, 14 

successful landings, and 4 successful flights of a reusable rocket in 2017, 

SpaceX is a testament to the promise of the private Space industry.  This past 

year, SpaceX was contracted by the US government to operate several covert 

missions for the Air Force and the National Reconnaissance Office.  However, 

it was on February 6, 2018 that SpaceX made history. With the whole world 
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watching, the company successfully launched the Falcon Heavy rocket, 

establishing itself as the most powerful rocket ever built.
15

  The rocket placed 

Elon Musk’s personal Tesla (with a Spaceman sitting in the driver’s seat 

listening to David Bowie’s ‘Life on Mars?’ and accompanied by references to 

The Hitchhiker’s Guide to the Galaxy) in a heliocentric orbit.
16

  The impact of 

this launch is considerable as the launch showcased an incredibly powerful, 

yet inexpensive rocket.  All things considered, while the entrepreneurial spirit 

of industry leaders is admirable, they must rely on the government to create 

the optimal conditions for investment and growth.   

 

Since taking office, U.S. President Donald Trump has identified Space as a 

matter of importance; he sees it as a source of patriotic unity and as a national 

security priority.
17

  Holding its first meeting on October 5
th
, 2017,

18
 President 

Trump’s newly resurrected National Space Council has chosen the Moon as its 

first priority.  “We will return American astronauts to the moon, not only to 

leave behind footprints and flags, but to build the foundation we need to send 

Americans to Mars and beyond,” said U.S. Vice-President Pence.
19

 

 

In order to accomplish this, the Trump administration will adopt its central 

theme of business deregulation.
20

  Dr. Scott Pace, the executive secretary of 
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the National Space Council, echoed this in a speech to a Space law group in 

Washington, D.C.: “The United States should strive to be the most attractive 

jurisdiction in the world for private sector investment and innovation in outer 

Space.  This requires a transparent, efficient, and minimally burdensome 

domestic regulatory mechanism for companies conducting Space activities.”
21

  

Dr. Pace and the administration believe that a stable, peaceful environment 

must be fostered for both government and commercial activities.  He further 

states that the private sector “must have confidence that it will be able to profit 

from capital investments.”
22

 

 

The Space industry will welcome this environment.  SpaceX President, 

Gwynne Shotwell told the National Space Council that “if we want to achieve 

rapid progress in [S]pace, the US government must remove bureaucratic 

practices that run counter to innovation and speed.”
23

   

 

While deregulation will help spur growth and investment, it is still important 

for jurisprudence to be firmly established.  Like all growing industries, the law 

must be promptly and preemptively crafted to guide those who participate, 

otherwise, lawless chaos is inevitable.   

 

“Law, if viewed realistically, is not a static body of rules.”
24

  Law is fluid, in 

the sense that this assemblage of rules is always changing due to the constant 

influx of new discoveries and social behaviors around the world.  Just as 

weeds eventually break through thick concrete sidewalks, even the firmest 

legal prescriptions, written in stone, must give way to modern configurations 

of social behavior if new facts and opinions so demand it.
25

  This analogy has 

                                                 
21

 Sandra Erwin, Space industry takes prominent role in Trump’s national security 

strategy, SpaceNews, Dec. 18, 2017, http://spacenews.com/space-industry-takes-

prominent-role-in-trumps-national-security-strategy/, (last visited March 14, 2018). 
22

 Id. 
23

 Robin Seemangal, How Is Spacex Doing On Its Deep Space Ambitions? Wired, 

(Dec. 22, 2017, 7:00 AM), https://www.wired.com/story/how-is-spacex-doing-on-its-

deep-space-ambitions/, (last visited March 14, 2018). 
24

 Siegfried Wiessner, Human Activities in Outer Space: A Framework for Decision-

Making, Space Law: Views Of The Future, Int’l Inst of Air and Space Law 7 (1988). 
25

 Id. 

http://spacenews.com/space-industry-takes-prominent-role-in-trumps-national-security-strategy/
http://spacenews.com/space-industry-takes-prominent-role-in-trumps-national-security-strategy/
https://www.wired.com/story/how-is-spacex-doing-on-its-deep-space-ambitions/
https://www.wired.com/story/how-is-spacex-doing-on-its-deep-space-ambitions/


SPRING 2018             UNDERGRADUATE LAW JOURNAL  

20 

 

once again revealed itself in today’s Space community.  Earth’s Cold War-era 

Space laws are in need of a modern appraisal.  Terrestrial laws may serve as an 

exemplar of how to fashion those laws which extend into the boundless 

darkness, or perhaps a new form of policy is necessary.   

 

This article is divided into four sections.  Section One will provide an 

overview of the industry with a focus on the actors involved, the conflicts they 

must deal with, and the promise of technological advancement.  Section Two 

will detail the jurisprudence of the system. After discussing the system’s role 

in international law, the authors will provide a case study on American and 

Luxembourg law.  In Section Three, we will examine past conflicts between 

nations to determine how the world can move forward in the future.  Finally, 

in Section Four, we address the current system’s flaws while offering our 

solution in the form of a new system based on both Realist and Liberal 

ideologies. 

 

Conflict in the Face of Technological Advancement 

Expanding Man’s Reach Into The Universe Through Technology 

 

Private and commercial Space travel is no longer light-years away.  Modern 

technology has rapidly outpaced our forefathers’ imaginations.  Advances in 

computing make the capabilities of two decades ago feel more like two 

centuries ago.  Today, a “smartphone is millions of times more powerful than 

all of NASA’s combined computing in 1969.”  Decades of advancements in 

computer designs, assembly processes, and 3-D printing have made 

manufacturing drastically less expensive.
26

  One company, in particular, Deep 

Space Industries (“DSI”), has created an array of cost-effective products 

suitable for Asteroid-Mining operations.
27

  DSI offers customers small 

Spacecraft technology, such as: (1) an electro-thermal thruster that uses water 

as a propellant; (2) a two-camera optical navigation system for close-

proximity Asteroid-Mining operations; and (3) radiation-tolerant electronic 
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equipment built for Spaceflight.
28

  

 

While generations of dreamers have had the ambition, modern technology and 

cultural interests are finally making the Space Industry a reality.
29

  “Space 

development enriches human life on the Earth.”
30

  With the support of various 

enthusiastic investors, Space pioneers are testing revolutionary Spacecraft 

technologies and anticipate launching Asteroid-Mining operations by the mid-

2020s.
31

  Investors’ ambitions are not exclusively focused on Asteroid-Mining, 

they have other prospects in mind as well.  Space tourism and eventually 

inhabitance on other planets are among the many visions of investors.
32

  For 

instance, in 2014, NASA, Boeing, and SpaceX announced their plans to create 

a local taxi service to Space.
33

  

 

Machine Learning/Artificial Intelligence 

 

Operating in Space is intricately nuanced.  Calculations must be made for 

every possible scenario.  The film, Hidden Figures,
34

 documents how 
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mathematician Katherine Johnson helped NASA calculate flight trajectories.  

As the film explained, these calculations are crucial as any slight error could 

spell disaster for the Space capsule and its passengers.  Later in the film, 

NASA begins to utilize the state-of-the-art IBM 7090 which was capable of 

making multiple calculations faster than the team of mathematicians. 

 

Computing technology has improved considerably since the 1960s.  Today, 

programmers are developing systems that utilize machine learning.  “Machine 

Learning at its most basic is the practice of using algorithms to parse data, 

learn from it, and then make a determination or prediction about something in 

the world.”
35

  This may sound familiar; at this point, you may be thinking that 

it sounds a lot like what Apple’s “Siri” or Amazon’s “Alexa” does.  Yes, 

colloquially, we refer to machine learning as artificial intelligence (“AI”).  

 

Anyone who has seen Stanley Kubrick and Arthur C. Clarke’s 2001: A Space 

Odyssey would tremor at the possibility of re-creating HAL 9000.  However, 

Space travel has not become any less complicated with the passing of time.  

There are still numerous calculations that must be run at every stage of a 

mission.  Furthermore, astronauts need software to help them respond to 

unexpected events ranging from equipment failure to medical emergencies.
36

  

Simply put, there is no better tool than AI for operating in Space.  Indeed, 

IBM’s Watson supercomputer is a sign of things to come with the software 

capable of reading one-million medical textbooks in three seconds.
37

  As Terry 

Fong, NASA Ames Research Center’s senior scientist for autonomous systems 

and director of the Intelligent Robotics Group explains, AI will allow systems  
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to be more self-reliant.
38

  

 

This is crucial for any mission to Mars.  Well-crafted artificial intelligence 

planning software will make distant missions more practical.  Daily planning 

time and costs for missions will be reduced.
39

  Alonso Vera, who leads a group 

developing artificial intelligence software at NASA Ames Research Center 

explains:  

 

“The human and the computer are equal partners in a dialog that 

happens around the generation of a plan.  Each brings different skills 

to the table.  The human can focus on what humans are good at (high-

level decisions, for example), while the computer can focus on what 

computers are good at -- making thousands of smaller decisions -- or 

automatically enforcing rules and constraints.”
40

   

 

Technological barriers for operating in Space will exponentially decrease as AI 

improves.  With Deep Learning capabilities being expanded, we will 

eventually be able to effortlessly run large data sets through “neural networks” 

until the system can recognize patterns.
41

   IBM recently announced that its 

software improved “scaling efficiency” to 95%, and did the run in just under 

50 minutes, compared with an hour for Facebook.
42

   

 

If Moore’s Law
43

 is any indication, we can certainly anticipate exciting 
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breakthroughs in the near future.  Just over 50 years ago, Gordon Moore, one 

of the co-founders of Intel, predicted that every two years we’d double the 

number of transistors that could fit on a single chip of silicon, so you’d get 

twice as much computing power for only slightly more money. “Moore’s 

Law” has essentially held up ever since and is an example of sustained 

exponential growth of a technology. However, at the same time, we must take 

heed of the legal issues that arise from using this technology.  

 

Property Rights Conflict 

 

Current international law is seen as an economic stumbling block for the 

development of the Space industry.  In sum, the Outer Space Treaty of 1967 

(the “Space Treaty”), which is at the base of all laws in Space, forbids any 

country from laying sovereign claim to any celestial body.
44

  However, the 

Outer Space Treaty and subsequent international laws have failed to address 

whether any country can own any natural resources on celestial bodies.
45

  

 

In 2015, in an effort to elude this ban, the United States enacted its own law, 

the United States Commercial Space Launch Competitiveness Act (the “U.S. 

Space Act”), which effectively gave United States companies the right to lay 

claim to Space resources.
46

  Nevertheless, some experts still deem this step as 

a possible violation of the Space Treaty.
47

  The problem, however, is in the 

minerals still unmined.  The U.S. Space Act only gives ownership of resources 

already mined.
48

  In the law’s current status, Space-miners may be subjected to 

the invasion of adverse claimants who attempt to mine the same resources 

they are in the process of mining. 

 

Flags Of Convenience In Outer Space 
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A danger posed by non-state actors operating without clarified Space 

regulation is the likely possibility of flags of convenience.  Like any industrial 

arena, there will be companies who want to trim their budgets, even when it 

creates risk for disasters.  Flags of convenience are used to reduce operating 

costs in business.
49

   

 

Flags of convenience pose an obvious environmental threat as well.  On our 

oceans, a ship operates under the laws of its flag state.
50

  Analogously under 

the Space Treaty, “each country retains jurisdiction and control over its 

governmental and non-governmental” Spacecraft.
51

  In the sea, vessel owners 

often register in other nations with open registries, like Panama and Liberia, to 

take advantage of lax regulations and lower fees.
52

  A comparable allure exists 

among nations who seek to attract private Space companies, by maintaining 

lax regulations.
53

  The laws which govern Space do not prohibit other actors 

from following a parallel track.  The temptation has already blossomed in 

Luxembourg where two major mining players based in the United States, 

Planetary Resources and Deep Space Industries, have now established legal 

offices within Luxembourg.
54
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Unregulated Environment: Space-Debris 

 

The low-earth orbit is the area immediately surrounding our globe, and it is 

crowded with litter.
55

  As a result of countless attempts to launch into the deep 

black beyond, our society has littered it with Space junk.
56

  An estimated 

600,000 miscellaneous objects larger than a centimeter loop our planet.
57

  

These objects include old satellite fragments, spent rocket stages, flecks of 

paint, nuts and bolts, as well as discarded astronaut gloves, spatulas, cameras, 

and crystals of urine.
58

   

 

Why should Space-pioneers be concerned about a few yellow popsicles?  

Because this garbage can hurtle through Space with speeds “as much as 

17,500 miles per hour.”
59

  The Space-debris can damage expensive equipment, 

and also presents a deadly risk to astronauts.
60

  This spectacle is depicted in 

the 2013 movie, Gravity, wherein two astronauts stranded in Space are 

repeatedly forced to take shelter to avoid incoming debris.
61

  Near-Earth-

Object tracking systems, like Sentry or Scout (both of which were created by 

NASA), may help to alleviate some of the risk of larger Space-debris colliding 
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with Spacecraft and/or entering and exiting Earth’s atmosphere.  However, the 

further from Earth a craft travels, the less evasiveness is possible.  

 

The current laws of Space do not adequately address several issues regarding 

the accumulation of Space-debris.
62

  The Space Treaty and other legislation 

fail to clearly delegate liability for damage caused by this flying garbage.
63

  

Under the 1972 Liability Convention, countries are liable for damage caused 

to other Spacecraft only if they act negligently.
 64

  Despite this effort to assign 

liability, there is no international policy which defines a standard for operation 

of a Spacecraft that prevents or reduces creating Space-debris.
65

  This lack of 

clarity in the law makes it quite a difficult challenge to actually assign liability 

for negligence.
66

  Furthermore, in Space, it can be nearly impossible to 

identify where most Space-debris originates.
67

   

 

In our oceans, there is the law of salvage under Maritime law, which 

essentially rewards a person who recovers another’s ship or cargo after it is 

lost at sea.
68

  In Space there is no such law, which essentially means that it’s 
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illegal for one party to remove another’s Space-debris without consent.
69

  

Considering the multitude of parties involved, the Asteroid-Mining industry 

and other Space endeavors will unquestionably bring more Space flight traffic, 

which will inevitably result in more Space-debris.
70

  This imminent surge in 

Space activity caused by expeditions makes it abundantly clear that 

international Space law must be reevaluated.  Experts agree this debris could 

not only pose risks to future Space-travel, but it could provoke armed conflict 

among nations on Earth.
71

  

 

Conflicting Claims 

Invested Governments 

 

In the introduction, we alluded to President Trump’s interest in Outer Space.  

In addition to covert military and Space-travel initiatives, NASA announced 

its plan to launch the Asteroid Redirect Mission; its first robotic mission to 

collect samples from Near-Earth Asteroids.
72

  The mission is scheduled for 

2023, and the targeted asteroid is named Psyche; one of the largest objects in 

the asteroid belt, which may be the exposed metal core of an early planet.
73

   

Both President Trump and the United States Congress have reaffirmed a 

commitment to a United States presence in Space.  In March of 2017, 

President Trump signed the 2017 NASA Authorization Act, which is the first 
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complete authorization of the agency since 2010 while also providing a 

proposed budget of $19.5 billion for the 2018 fiscal year.
74

  Among other 

provisions, it calls on NASA to reexamine the feasibility of using the Orion 

spacecraft to transport crews to and from the International Space Station.  

 

The United States is not the only nation looking to the stars above.  

Luxembourg, with its history in the iron and steel industries and a willingness 

to reinvent its economy, is now a great competitor in this cosmic gold rush.
75

  

This tiny country aspires to become “the global center” or Silicon Valley of 

Asteroid-Mining.
76

  The program will utilize a legal and regulatory framework 

that will guarantee private companies the right to keep any minerals, water or 

other valuable commodities that they extract in space.
77

  Luxembourg passed a 

law in mid-2017 that sets out the procedures for authorizing and supervising 

missions to explore, extract, process and utilize Space resources.
78

 

Luxembourg sent a convincing message when its government publicized its 

$227 million fund aimed at investing in Asteroid-Mining companies that set  
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up operations within the country’s borders.
79

  Although countries like the 

United States, Russia, China, and Luxembourg have expressed their firm 

desire to conduct activity in Space, the Space Race has evolved into more than 

just a race between governments.
80

   

 

Invested Private Parties 

 

The big players in the transport Space industry are SpaceX, Blue Origin, 

Virgin Galactic, Lockheed Martin, Boing, and Airbus.  There are also the 

businesses which utilize satellites including Google Maps, AT&T, Comcast, 

Garmin, and other telecommunication companies.  

 

Additionally, there are three private companies specifically focused on mining 

in Space: (1) Moon Express, a company planning to mine on the moon, is 

aiming to launch its maiden voyage in 2018, and could have human colonies 

there within five years; (2) Deep Space Industries, which expects to send an 

autonomous craft to an asteroid by the end of the decade; and (3) Planetary 

Resources, which expects to begin exploring asteroids starting around the year 

2020.
81

 

 

Money is not a dirty word in Space.  As Gordon Gekko elucidates in the film, 

                                                 
79

 Dylan Love, The Next Frontier: Space Miners are the Universe's Future Tycoons, 

NBC News, (Dec. 26, 2016: 3:50 PM), http://www.cnbc.com/2016/12/26/the-next-

frontier-space-miners-are-the-universes-future-tycoons.html, (last visited March 14, 

2018). 
80

 Namrata Goswami, China's Unique Space Ambitions,  The Diplomat, (Aug. 3, 

2016), http://thediplomat.com/2016/08/chinas-unique-space-ambitions/; see also 

Cecilia Jamasmie, Russia pushes forward plans to mine the moon, INFOMINE (Oct. 28, 

2014: 6:44 PM), http://www.mining.com/russia-pushes-forward-plans-to-mine-the-

moon-13769/, (last visited March 14, 2018). 
81

 Dan Tynan, Galactic gold rush: the tech companies aiming to make space mining a 

reality, The Guardian, (Dec. 6, 2016: 7:00 AM), 

https://www.theguardian.com/science/2016/dec/06/space-mining-moon-asteroids-

tech-companies; Arjun Kharpal, Moon Express Says First Launch Is ‘Definitely’ 

Happening In 2018, CNBC (Nov. 30, 2017: 3:02 AM), 

https://www.cnbc.com/2017/11/30/moon-express-says-first-launch-happening-in-

2018.html, (last visited March 14, 2018). 

http://www.cnbc.com/2016/12/26/the-next-frontier-space-miners-are-the-universes-future-tycoons.html
http://www.cnbc.com/2016/12/26/the-next-frontier-space-miners-are-the-universes-future-tycoons.html
http://www.mining.com/russia-pushes-forward-plans-to-mine-the-moon-13769/
http://www.mining.com/russia-pushes-forward-plans-to-mine-the-moon-13769/
https://www.cnbc.com/2017/11/30/moon-express-says-first-launch-happening-in-2018.html
https://www.cnbc.com/2017/11/30/moon-express-says-first-launch-happening-in-2018.html


SPRING 2018             UNDERGRADUATE LAW JOURNAL  

31 

 

Wall Street, “Greed is – for lack of a better word – good… Greed clarifies, 

cuts through, and captures the essence of the evolutionary spirit.”
82

  

Undeniably, money literally has private companies racing to the stars for just 

that; they seek the promise of abounding profits stemming from their 

investments. So, if money talks on Earth, money roars in Space.  Like all 

responsible businesses, these Space pioneers seek calculated efficiency.  

Private companies such as Orbital ATK, SpaceX, and Blue Origin have 

invested in reusable vehicles, more efficient workflows, and streamlined 

manufacturing processes.
83

 Every detail must be accounted for.  If successful, 

all these advancements will result in significantly lower costing Space 

launches, thus making Space travel more affordable.
84

  

 

Google recently entered the picture hoping to speed up these advancements.  

The 30-million-dollar Google Lunar XPRIZE was promised to be the first 

private firm to land on the Moon, travel at least 500 meters, and transmit high-

definition images back from the surface by March 2018.
85

  This contest aimed 

to promote development of low-cost methods of robotic Space exploration.
86

   

Five companies raced against the clock in this race to the Moon in hopes of 

financing their future Space endeavors – SpaceIL (Israel), Moon Express (US), 

Synergy Moon (International), TeamIndus (India), and HAKUTO (Japan).
87

  

According to SpaceNews.com, Israeli team SpaceIL said in a November 29
th
 

statement that “it needed to raise $20 million by the end of the year, from both 

the public as well as the Israeli government, or else it would be forced to 
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cancel the entire mission.”
88

  Unfortunately, none of the teams were able to 

reach their goal.  On January 23, 2018, Google announced that the prize would 

expire in March without a winner.
89

  Even with several granted extensions in 

the past, Google stated that no team would be able to launch a mission before 

the deadline.
90

  Despite the disappointment, many of these competitors have 

indicated that they plan to continue their initiatives independently.
91

 

 

Environmental Opposition 

 

These government agencies and private companies are all operating under the 

premise that it is okay to act first and ask questions later.  Yet, like all great 

endeavors, there are parties who oppose this gold-rush mentality.  

Environmentalists and other common interest advocates want to leave our 

solar system pristine and prohibit exploiting its resources.  At first, 

environmentalism in Space might seem unusual.  After all, environmentalism 

typically involves preservation of living organisms.
92

  But since we have not 

yet discovered life in Space, what do we have to protect?
93

  

 

As established earlier, Earth’s orbit is crowded with tiny pieces of junk 

traveling at dangerous velocities; reaching “17,500 miles per hour.”
94

  

Environmentalists analogize Space-debris as “a classic example of Tragedy of 
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the Commons”.
95

  This economic term references when individuals share a 

common good, but through the selfish overuse of many individuals acting in 

their own interests, this good is eventually destroyed.
96

  Since we have already 

affected our own planet, it wouldn’t be difficult to visualize a similar pattern 

repeating itself on other celestial bodies.  For example, irresponsible mining 

on other bodies in Space could cultivate mass amounts of Space-debris.
97

 

 

This environmental concern is highlighted by a recent experimental effort to 

clean up Space-junk by the Japan Aerospace Exploration Agency (“JAXA”).
98

  

The plan was to use a 700-meter (2,296-foot) metal tether attached to a 

Spacecraft that was designed to slow down Space-junk and bring it back to 

Earth.
99

  The craft launched last December, but unfortunately, its mission was 

a failure.
100

  As the Space Industry continues to grow, environmentalists will 

inevitably point out threats to the environment and demand balancing 

regulations to prevent risk and damage. 

 

II. Past Trends in Decisions and Conditioning Factors 

International Laws 

 

There are two ways in which a State
101

 becomes bound to international law — 
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either by signing a treaty or by customary international law.
102

  A treaty is an 

agreement entered into by countries under international law.
103

  There is more 

than one path for a country to take when seeking to be a party to a treaty.  A 

country has the option to sign a treaty when it is open for signature and then 

ratify the treaty, or a country may also become a party by acceding to or by 

accepting the treaty.
104

  If a country becomes a signatory to a treaty, it is 

declaring an intention to make the terms of the treaty legally binding on 

itself.
105

  However, the terms of a treaty are not actually legally binding until a 

country ratifies the treaty and once the treaty’s requirements for entry into 

force are met.
106

   

 

Customary international law, on the other hand, does not require the formality 

of a signed agreement between nations.  The International Court of Justice 

(the “ICJ”) is considered a global authority in determining customary 

international law.  Through the authority of the United Nations, the ICJ gives 

advisory opinions on legal questions and settles legal disputes between States 

in accordance with international law.
107

  In the North Sea Continental Shelf 

cases,
108

 the ICJ held that for a customary rule to emerge that it needed: (1) the 
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objective element of a widespread State practice; and (2) the subjective 

element of a virtually uniform practice undertaken in a manner that 

demonstrates a general recognition of the rule of law or legal obligation.
109

  

The passage of time was unnecessary (i.e. duration) to form a customary 

law.
110

  States that persistently object to an emerging customary law may 

successfully avoid being bound by it, even after the law matures.
111

   

 

In Space, customary law would require two key components: (1) a general 

state practice accepted as law; and (2) the major Space capable nations to be 

amongst these practicing states.  Today, the major Space capable nations are 

the United States of America, China, the Russian Federation, Japan, the United 

Kingdom, India, Canada, Germany, France, and Luxembourg.
112

  

Fortunately, there are existing laws which govern the great beyond, mostly due 

to the satellite industry.  Currently, there are 1,071 operational satellites in 

orbit around the Earth, half of which were launched by the United States.
113

  In 

what is called the geosynchronous equatorial orbit (“GEO”), there are 

approximately 402 satellites in assigned “orbital slots” which follow the 

direction of the Earth’s rotation.
114

  Satellites must remain in a very confined 

area and not drift too far from their assigned orbital slot above Earth; 
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otherwise, they may interfere with other satellites.
115

  The International 

Telecommunication Union assigns these orbital slots and settles disputes 

between countries about the slots.
116

  

 

The Space Age and the satellite industry began on October 4, 1957, the year 

the Soviet Union launched Sputnik I, the first satellite to be placed into Earth’s 

orbit.
117

  Then in 1958, the United States launched its own satellite, Explorer I, 

and created the National Aeronautics and Space Administration (“NASA”), a 

federal agency dedicated to Space exploration.
118

  The notorious 20th-century 

arms race brought by the Cold War morphed into a Space race.  As a result of 

this dramatic global competition, the United Nations formed the Committee on 

the Peaceful Uses of Outer Space (“COPUOUS”) in 1958.
119

 

 

COPUOUS has 77 members, including the United States (NASA), Russia 

(Roscosmos), Japan, China, Canada, Brazil, Australia and the member states of 

the European Space Agency.
120

  COPUOUS is used for promoting 

international cooperation and peaceful negotiations in Space by exchanging 

information of government and nongovernmental activities.
121

  COPUOUS has 

influenced the creation of five principles and five treaties that govern much of 

Space law today.
122

   

 

The most important treaty influenced by COPUOUS is the Treaty on 

Principles Governing the Activities of States in the Exploration and Use of 

Outer Space, including the Moon and Other Celestial Bodies (the “Space 
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Treaty”), ratified in 1967.
123

  The Space Treaty satisfies the requirements of 

customary international law; a general state practice accepted as law, and the 

major Space capable nations to be amongst these practicing states.  Thus, all 

nations are bound, even those who are not signatories. 

 

When discussing the Space Treaty, one must recognize its place not only in 

law, but also in the context of international affairs.  The international 

community was starting to embrace the theory of liberalism following two 

world wars,
124

 essentially caused by geopolitical expansion (i.e.; Germany 

basically wanted to conquer all of Europe).
125

  The key tenants of liberalism, 

the rejection of power politics and the focus on the mutual benefits of 

international cooperation, are easily apparent in the Space Treaty.
126

  The 

writers of the treaty saw Space as an opportunity to fully embrace the theory 

and prove that the system was a superior alternative to the realist approach that 

was well established in the international community.
127

  The Space Treaty set 

up the framework, which remains in effect today, for managing activities in 

Space and established national governments as responsible for governing 

Space.
128

  There are four basic concepts of the Space Treaty: Parties must (1) 

keep Space open for exploration and use by all states; (2) take responsibility 

for all activities conducted from within their borders (whether carried out by 
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governmental or nongovernmental entities); (3) assume liability for damage 

caused by their Space objects; and (4) cooperate with one another and provide 

mutual assistance.
129

  The Space Treaty also imposes a benefits clause which 

imposes that use of Space should be “in the interests of all countries”.
130

  It 

also further restricts appropriation by barring sovereign claims in Space.
131

 

 

In support of the Space Treaty and peaceful Space exploration, COPUOUS 

implemented four more treaties.
132

  The first of these treaties is the 1968 

Agreement on the Rescue of Astronauts, the Return of Astronauts and the 

Return of Objects Launched into Outer Space (the “Rescue Agreement”), 

formed to give astronauts emergency assistance.
133

  It decreed that States 

“shall immediately take all possible steps to rescue them and render them all 

necessary assistance.”
134

  The second treaty is the 1972 Convention on 

International Liability for Damage Caused by Space Objects (the “Liability 

Convention”), which addresses concerns if a Space object causes damage or 

loss to human life.
135

  It stated that “a launching state shall be absolutely liable 

to pay compensation for damage caused by its [S]pace object on the surface of 
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the earth or to aircraft flight.”
136

  In 1975, the Convention on Registration of 

Objects Launched into Outer Space (the “Registration Convention”) was 

enacted to help nations keep track of all objects launched into outer Space.
137

   

The fourth convention born of the Space Treaty is the Agreement Governing 

the Activities of States on the Moon and Other Celestial Bodies (the “Moon 

Agreement”); it was developed by COPUOUS in 1979.
138

  The Moon 

Agreement is essentially a more detailed and specific extension of the Outer 

Space Treaty, focused primarily on property rights and usage of the moon and 

other celestial bodies in the solar system.
139

  Presently, the Moon Treaty only 

has 17 State parties, and 11 signatory states, all of which are minor players in 

Space exploration.
140

  “The United States, the Russian Federation (former 

Soviet Union), and the People’s Republic of China have neither signed, 

acceded, nor ratified the Moon Treaty, which has led to the conclusion that it is 

a failure from the standpoint of international law.”
141

  Simply put, the Moon 
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Agreement does not qualify as binding customary international law.  

 

The Moon Agreement is disfavored by major Spacefaring nations.  Their 

disfavor is primarily due to one controversial section which deals with natural 

resources on the Moon.
142

  The term “resources” is not defined, but it is 

reasonable to presume that it refers to the “mineral deposits including 

titanium, the substantial water ice discovered at the Moon’s south pole, and 

the helium-3 within the lunar regolith.”
143

  Through a benefits clause, the 

Moon Agreement effectively forbids states from conducting commercial 

mining on planets and asteroids until there is an international regime to 

approve such exploitation.
144

  For some major governments, the impossibility 

to make profit outweighs the positive aspects of the agreement.
145

  The Moon 

Agreement failed to elaborate on the proposed structure of an international 

regime.  However, it would likely develop into an arrangement mirroring that 

of the international regime hypothesized by Part XI of the United Nations 

Convention on the Law of the Sea (the “Sea Treaty”), implemented in 1994.
146

   

 

Part XI  of the Sea Treaty sets forth an international organizational structure to 

regulate the future industry of deep-seabed mining of mineral resources in the 

world’s oceans, which involves areas beyond national jurisdiction.
147

  Also, the 

Sea Treaty proposed an International Seabed Authority (“ISA”) to enforce the 
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regime; composed of all States parties to the Convention.
148

  The Sea Treaty 

recognized an underlying concept present in the Moon Agreement called the 

“common heritage of mankind,” a phrase which refers to the seabed and its 

resources as vested in mankind as a whole.
149

  Under this concept, claims to 

sovereign rights over any part of the seabed or its resources are forbidden.
150

  

In an effort to manage developed nations involvement, the ISA would require a 

portion of the mineral wealth mined from the ocean floor to be taxed from the 

developed nations for redistribution among the undeveloped countries.
151

  

Additionally, the ISA would enforce a mandatory transfer of technology so that 

undeveloped countries could participate in the extraction of resources from the 

seabed.
152

  If the international regime proposed by the Moon Agreement were 

to take a form akin to that of the Sea Treaty, it would require nations to 

relinquish not only a portion of their resources extracted from celestial bodies, 

but they would also be required to surrender technology developed by private 

industries under their jurisdiction.
153

  Basically, “the Moon Treaty’s common 

heritage view applies not only to extraterrestrial real property and resources 

but to intellectual property rights as well.”
154

   

 

Although most scholars have concluded that exploitation of Space resources 

(i.e. mining of celestial objects) is permissible, there is still no customary 

norm of international law in existence.
155

  This deficiency in international law 

is partially due to an absence of consistent state practice.
156

  Both the United 

States and Russia have occasionally transported moon rocks and other 

materials back to Earth for scientific research, without protest from other 
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States.
157

  “Yet the quantities were quite small, the occasions were infrequent, 

and only two states were involved.  It cannot be seriously argued that such 

limited activities have matured into a customary norm that would permit large-

scale exploitation.”
158

   

 

American Law 

 

In September of 2014, a bill presented to Congress called the American Space 

Technology for Exploring Resource Opportunities in Deep Space Act (the 

“Asteroids Act”) failed to get off the ground.
159

  The bill failed to address basic 

issues, such as who would license and regulate Asteroid-Mining operations, as 

well as larger issues, such as the legality of mining operations under 

international law.
160

 

 

A year later, Congress passed the U.S. Space Act.
161

  This 2015 law was 

designed to foster growth in the emerging commercial Space industry, 

specifically in areas such as mining and tourism.
162

  Advocates believe the 

U.S. Space Act to be a step forward, but there is much criticism surrounding 

this law.
163

  In a nutshell, the U.S. Space Act makes it legal for United States 
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citizens to “possess, own, transport, use, and sell” an asteroid resource once 

they obtain it.
164

  On the other hand, Article One of the Outer Space Treaty, to 

which the United States is a signatory, says that Space exploration and use 

thereof shall be carried out for the benefit and in the interests of all 

countries.
165

  Essentially, the Outer Space Treaty prevents the sale of Space-

based resources for profit, which is exactly what the U.S. Space Act permits.
166

  

The U.S. Space Act also has a paragraph stating that these claims are not 

declarations of sovereignty.
167

  However, there is concern that not every 

country is going to see things the same way.
168

  Indeed, the law is spurring 

contentious international debate.
169

   

 

In Spring of 2017, the United States Congress passed the National Aeronautics 

and Space Administration Transition Authorization Act of 2017 (the 2017 

NASA Authorization Act).
170

  The law authorizes $19.5 billion in spending for 

NASA in fiscal year 2017 and includes a number of policy provisions directing 

NASA’s activities; these include the development of a detailed plan for NASA’s 

human exploration programs (such as sending humans to Mars) and NASA 
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establishing long-term medical monitoring of former astronauts.
171

  It is, 

however, an iterated commitment to commercial space-operations that stands 

out in this law.
172

  

 

The law creates an indemnity clause that shifts the power from Congress to the 

Executive Branch (the NASA administrator); this will help the parties involved 

efficiently handle a catastrophic event.
173

  Furthermore, private companies are 

mandated to purchase insurance coverage of $500 million for any launch or 

reentry mission.  More importantly, the new law effectively bans the use of 

foreign human space flight transportation services from a foreign entity 

unless: (1) no United States Government-operated human space flight 

capability is available; (2) no United States commercial provider is available; 

and (3) it is a qualified foreign entity.
174

   

 

This shows a commitment to home-grown commercial enterprises such as 

SpaceX and Boeing. With the Office of Space Commerce being established in 

2015 within the Department of Commerce,
175

 the 2017 NASA Authorization 

Act reinforces the commitment to commercial Space enterprise in that it “calls 

on NASA to facilitate the ‘commercialization and economic development’ of 

low-earth orbit activities, such as lowering the costs of commercial satellite 

operations and exploring the possibility of transferring the International Space 
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Station into the private sector.”
176

  In 2015, Congress extended NASA’s 

operations of the International Space Station through 2024.
177

  The 2017 NASA 

Authorization Act reemphasizes a commitment to the 2024 date and notes that 

“once developed and certified to meet the Administration’s safety and 

reliability requirements, United States commercially provided crew 

transportation systems can serve as the primary means of transporting United 

States government astronauts and international partner astronauts to and from 

the ISS.”
178

 

 

After 2024, the White House plans to have NASA shift its attention from the 

ISS.  As of January 26, 2018, it is reported that the Trump administration is 

preparing to end NASA support of the International Space Station program by 

2025.
179

  Although the program is useful in conducting scientific research, it 

costs NASA “between $3 to $4 billion each year, and represents a more 

than $87 billion investment from the US government.”
180

  US leaders are 

confident that this money would be best utilized to help “fund the 

development of vehicles needed to explore deep space.”
181

   

 

There are those that oppose this plan.  Some fear that “canceling the ISS too 
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early without a viable replacement could lead to a gap of human activities in 

lower Earth orbit.”
182

  “A similar scenario played out in 2011, when the Space 

Shuttle program ended. The Obama administration had canceled NASA’s 

initiative to return to the Moon, known as the Constellation program, leaving 

the space agency without a way to get its astronauts into space.”
183

  In 

addition, many commercial space companies rely on the ISS to test their 

technologies.
184

  Voicing opposition, Senator Bill Nelson (D-FL) recently said, 

“If the administration plans to abruptly pull us out of the International Space 

Station in 2025, they’re going to have a fight on their hands” as the move 

would decimate Florida’s blossoming commercial space industry.
185

 

 

Private Space companies are eager to learn what the future holds in store for 

them.    “Several companies, including Axiom Space, Bigelow Aerospace and 

NanoRacks have proposed developing commercial stations, in some cases 

starting with commercial modules on the ISS.”
186

  Although US Space law is 

in the process of being rewritten, it remains clear that the United States sees 

commercial enterprise as the future.  

 

Luxembourg Law 

 

Roughly the size of Rhode Island, Luxembourg has no Space agency, no 

launch sites, and minimal research capabilities.
187

  This begs the question of 

why this tiny country has an interest in Space.  Atossa Araxia Abrahamian, a 

writer for The Guardian, opines that “Luxembourg’s very essence – as a speck 

in the heart of Europe – allows, even requires, it to partake in such ambitious 
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ventures.”
188

  A quick glance at this country’s economic history certainly 

shows that it has devoted “itself to anticipating and accommodating the needs 

of global capital.”
189

  Prior to becoming a financial powerhouse (a tax haven), 

this tiny country’s main industry was steel mining.
190

  When the satellite 

communications industry was just emerging in the 1980s (also coinciding with 

the demise of its steel industry), Luxembourg provided financial support and 

created a business-friendly environment (through tax breaks) that allowed it to 

become host to the world’s second-largest commercial satellite operator.
191

  

Thirty years later, Luxembourg aims to become the nucleus of the Asteroid-

Mining industry.
192

  Indeed, Luxembourg Deputy Prime Minister, Etienne 

Schneider, believes that the Space industry’s GDP growth in the country could 

reach 5% within 10 or 15 years.
193

 

 

Luxembourg is now the first European country to join the United States in 

adopting rules dictating ownership rights over Space resources.
194

  Its 

parliament passed a law in 2017 giving companies the rights to Space 

resources they extract from asteroids or other celestial bodies while setting up 

a system for the government to authorize and supervise resource extraction 
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and other Space activities.
195

  Article One provides that Space resources are 

capable of being appropriated in accordance with international law.
196

  This 

legislation will ensure that private mining operators, based out of 

Luxembourg, can claim rights to the resources they extract from celestial 

objects.
197

   

Appraisal of the Future 

Conflict Between Nations 

 

 Claimed ownership of the Geosynchynous orbit has been a point of 

contention since the Space Treaty. The orbit is extremely desirable due to its 

location around the Earth’s equator, as it is the ideal location for 

telecommunications satellites to maintain a constant link with their contact 

point on Earth.
198

  As an essential component of intelligence-gathering, 

communications, entertainment, and enterprise, a spot on this orbit is in high 

demand. Recognizing its importance, some nations have fought for the 

territorial claim over the geosynchronous orbit by classifying it as airspace.  

 

Most notable is the Bogotá 8.  Created and led by Colombia in 1976, eight 

equatorial countries sought to secure the rights to the geostationary orbits 

directly above their territories.
199

  They argued that they could do this by 

extending their sovereignty to Outer Space.
200

  These nations attempted to do 

this with the 1976 Bogotá Declaration.
201

  With this declaration, the Bogotá 8 

argued that the GSO arises directly from the Earth’s gravity, thus implying that 

everything that lies in Earth’s gravitational field is airspace.
202

  This would 
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allow the GSO to fall under air law instead of space law.
203

  They requested a 

special exemption for the GSO so that they could claim sovereignty without 

conflicting with the Outer Space Treaty and breaking international law under 

the established legal regime.
204

  They further claimed that the current system 

and solutions used and created by the International Telecommunications 

Union was “at present impracticable and unfair and would considerably 

increase the exploitation costs of this resource especially for developing 

countries that do not have equal technological and financial resources as 

compared to industrialized countries, who enjoy an apparent monopoly in the 

exploitation and use of its geostationary synchronous orbit.”
205

  In the end, the 

representative of the Soviet Union overwhelmingly rebutted the Bogotá 8’s 

argument.
206

  The subcommittee agreed that claims of sovereignty over the 

GSO or any other part of outer space are incompatible with the spirit of the 

Outer Space Treaty and should be dismissed.
207

  On top of this, none of the 

Bogotá 8 were space-capable.
208

  This is significant because their actions could 

have potentially led to another space-capable nation to do the same and claim 

the GSO over their territory.
209

  

 

Even though the Bogotá 8 was defeated, the battle over the GSO still 

continued. Colombia, who signed the Outer Space Treaty but did not ratify it, 

went so far as to claim sovereignty over the GSO directly over their land in the 

1991 Colombian Constitution. Article 101, Paragraph 4 states:  

 

Also part of Colombia is the subsoil, the territorial sea, the contiguous 
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zone, the continental shelf, the exclusive economic zone, the airspace, 

the segment of the geostationary orbit, the electromagnetic spectrum 

and the space in which it operates, in accordance with international 

law or the laws of Colombia in the absence of international 

regulations.
210

 

 

Article 102, Paragraph 1 then follows up by saying, “The territory with the 

public resources that are part of it, belong to the nation.”
211

 Colombia’s 

actions, even though it can be argued that they are in direct violation of 

international law, shows that it still believes it can lay claim over the GSO 

directly above it and that it believes that the current legal regime is unfair to 

developing nations.
212

  Colombia is not alone in this conflict. China has also 

played around with the idea of claiming sovereignty in outer space.  They are 

doing this by exploring the differences between res nullius, (areas which may 

be appropriated as national territory), and res extra commercium (areas which 

may not be appropriated as national territory).
213

  As the common heritage and 

global commons adds another dimension to these legal principles,
214

 countries 

like China are realizing that the status-quo has been altered in a way that could 

lead to a change in the international legal structure in regard to space. 

 

The enactment of domestic Space law (e.g.; the U.S. Space Act) combined 

with the emergence of non-state Spacefaring actors will likely create 

Westphalian boundary disputes and property right conflicts with nations 

whose laws clash.  Affording United States citizens with the right to claim 

Space resources will be seen as a direct blow to customary international law 

making.  This has already encouraged Luxembourg to enact its own domestic 

Space law and is likely to influence other Spacefaring nations to create similar 
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legislation that benefits their own citizens.  It is expected that not all nations 

would have the same values and beliefs.  Without international discussion, this 

inevitable free-for-all of domestic law making will most likely produce laws 

that oppose each other.  If this domino effect creates opposing laws then there 

will be conflict in Space, which consequently creates conflict on Earth.  China 

and Russia will likely be the next candidates to implement domestic policy for 

space, which could lead to major legal and political issues.
215

 

IV. Recommendations 

 

There is a deficiency in Space jurisprudence; the legal system pales in 

comparison to the exponential growth of the Space industry. While there are 

several treaties signed by many nations, depending on interpretation, private 

entities may not be covered under existing treaties.
216

  Also, the priorities 

which drove the creation of some of these treaties has changed now that many 

years have passed.
217

  This, coupled with the rise of non-state actor 

involvement in Outer Space ventures means that policy needs to be updated to 

reflect our present realities.
218

   

 

Correcting the Flaws in Recent Laws 

 

The matter of Asteroid-Mining illustrates the conflict in the jurisprudence of 

Space. The U.S. Space Act says a United States citizens’ claim of ownership  
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begins as soon as the existence of metals on an asteroid are detected.
219

  But 

what if other Spacefaring nations decide to have laws for their citizens which 

are contrary to the standard proscribed by U.S. Space Act?
220

  Hypothetically, 

if the Chinese follow suit and formulate their own domestic Asteroid-Mining 

laws, which happen to conflict with American law, who’s laws will govern 

when they both decide to mine the same asteroid?   

 

The U.S. Space Act has made private investors ecstatic at their newly attained 

freedom, but one predicament everyone seems to be missing is that this law is 

insufficient to ensure a loosely regulated industry.
221

  For instance, the U.S. 

Space Act only gives ownership of resources already mined.
222

  However, 

there is no legal claim of right given for the unmined resources.  Picture a 

United States based private company discovering valuable metals on a 

particular asteroid, then imagine the next day another company arrives and 

begins to mine the same ground at the same time.
223

  For this reason, there has 

to be international regulation to ensure that only the party that made the initial 

discovery can own the mining rights to that particular asteroid, even if this 

ownership is temporary.
224

  Furthermore, the U.S. Space Act fails to establish 

an agency or process for issuing Asteroid-Mining licenses.
225

  “The Federal 

Aviation Administration issues launch licenses and re-entry licenses, but there  

 

                                                 
219

 Clive Thompson, Space Mining Could Set Off a Star War, Note 166, Wired, Jan. 

14, 2016, 7:00 AM, https://www.wired.com/2016/01/clive-thompson-11/, (last visited 

March 15, 2018)164. 
220

 Id. 
221

 David Drake, Luxembourg takes a Bold Step towards Legislating Space Mining, 

Note 46,  HedgeCo.,  (Jan. 12, 2017), 

https://www.hedgeco.net/blogs/2017/01/12/luxembourg-takes-a-bold-step-towards-

legislating-space-mining-by-david-drake/,  (last visited March 14, 2018). 
222

 Id. 
223

 Id. 
224

 Id. 
225

 Clive Thompson, Space Mining Could Set Off a Star War, Note 166, Wired, Jan. 

14, 2016, 7:00 AM, https://www.wired.com/2016/01/clive-thompson-11/, (last visited 

March 15, 2018)164. 

https://www.wired.com/2016/01/clive-thompson-11/
https://www.hedgeco.net/blogs/2017/01/12/luxembourg-takes-a-bold-step-towards-legislating-space-mining-by-david-drake/
https://www.hedgeco.net/blogs/2017/01/12/luxembourg-takes-a-bold-step-towards-legislating-space-mining-by-david-drake/
https://www.wired.com/2016/01/clive-thompson-11/


SPRING 2018             UNDERGRADUATE LAW JOURNAL  

53 

 

is no agency responsible for anything that happens in orbit or beyond.”
226

  

Asteroid-Mining should be internationally regulated to some degree.  Where 

there is no order, chaos is inevitable.  

 

The United States and Luxembourg have set dangerous precedent by enacting 

their own laws determining property rights in Space.  Nations cannot be 

permitted to independently decide when and how its citizens obtain rights over 

Space resources, particularly when existing customary international law 

conflicts (i.e.; the Space Treaty).  Laws in Space directly or indirectly affect all 

nations on Earth, thus Space law should be a topic determined through global 

discussion.  “What concerns all must be decided upon by all.”
227

  The Roman 

Empire truly had it right when they made this statement their legal maxim.
228

 

 

Alternative Parallel Development Schemes 

The Moon Agreement and the Sea Treaty 

 

Principles from existing terrestrial law and Space agreements may be utilized 

and serve as an exemplar for the future of the Space industry.  The world’s 

nations could look to the Moon Agreement and the Sea Treaty as parallel 

development schemes for the creation of laws governing Space.   

 

The Moon Agreement’s failed effort to create a universal authority in Space 

could be the best place to start for new laws regarding Outer Space.  Although 

the United States is not a signatory to this treaty due to disagreement with 

certain provisions, most of the principles proposed may be favorable to all 
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nations if properly restructured.
229

  For instance, the following provisions 

imposed by the Moon Agreement could be agreeable incentives: (1) peaceful 

exploration and use of celestial bodies; (2) prevention of contamination of 

celestial bodies; (3) equal access to celestial bodies for all states; (3) the 

United Nations must be informed of any activities on celestial bodies; and (4) 

the creation of an international regime.
230

 

  

The biggest issue major Spacefaring nations have with both the Space Treaty 

and the Moon Agreement is the imposed benefits clauses.  Because they are 

based off of the international relations theory of Liberalism, these benefits 

clauses emphasize the sharing of Space resources and intellectual property 

(i.e.; Space technology) with the global community.  Consider for a moment, 

policy-oriented jurisprudence; the approach Toward a World Public Order of 

Human Dignity.
231

  Through policy-oriented jurisprudence, “law” is the 

process by which members of a public community seek to illuminate and 

secure their common interests.
232

  This approach demands satisfaction of eight 

values which all humans desire: (1) respect; (2) power; (3) enlightenment; (4) 

well-being; (5) wealth; (6) skill; (7) affection; and (8) rectitude.
233

  It can be 

interpreted that “sharing” among the public is an inherent element.  The goal 

of this approach is to maximize access to all eight values by expanding beyond 

just attaining the greatest happiness for the greatest number of people, which 

may leave some minorities out in the cold.
234

  If Outer Space is infinite, 
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shouldn’t everyone have an equitable shot at it?
235

   

 

Unfortunately, no.  Let’s face it, people don’t like to share.  If this “sharing” 

requirement is included in any future Space agreements, it is not likely to be 

signed by nations that value the international relations theory of realism, 

which advocates for actions that promote a state’s own interests for self-

preservation.
236

  Proof of this realist perspective is demonstrated by the United 

States’ enactment of the U.S. Space Act and Luxembourg’s recently adopted 

Space law.   

  

Liberals believe that international institutions are key to shaping policy 

choices and encouraging cooperation between states.
237

  The international 

community or United Nations could create a regime that mirrors the legal 

structure established by the Moon Agreement, except for the portions requiring 

redistribution of resources and sharing of intellectual property.  Once an 

international regime is formed which consists of all Spacefaring nations, this 

administration could develop individual Space authorities, such as an 

International Asteroid-Mining Authority (“IAMA”) to oversee safe and orderly 

development of the Asteroid-Mining industry.  Also, IAMA could provide day-

to-day management of the parties participating in resource extraction from 

celestial bodies.  IAMA would be comparable to the International Seabed 

Authority suggested by the Sea Treaty.
238
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Orbital Slots Model 

 

The world could look to other functioning systems in Space for structural 

guidance.  For instance, the system that allocates orbital slots for satellites.
239

  

But even orbit slots are dispersed by a first come, first serve basis.
240

  

Additionally, due to solar heating, asteroids orbit in an individual and 

unpredictable manner, which would make determining any territorial limits on 

a specific set of asteroids quite difficult.
241

   

 

Recommendation 

Free Market Approach 

 

In light of the Space Treaty, there is a notion that claims to sovereignty have 

no place in Space.  On the contrary, claims to sovereignty in Space may be in 

the best interest of the world community, given the tendency to neglect shared 

resources on Earth.
242

  Common resources are easy to disregard when they 

seem abundant.
243

  For example, it doesn’t seem wrong to pollute the air or 

water if, technically, no one owns these resources and the individual damage 

isn’t exceedingly noticeable.
244

  Space-debris is evidence that this same view 

exists in the mind of a Space pioneer.  Sovereignty would help preserve the 
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Space environment and prevent accumulating Space-debris.  Generally, people 

are more inclined to respect something owned to avoid conflict with the owner 

who is likely to defend his ownership.   

 

Some argue that without the ability to own property in space, firms will not 

invest and develop Space business.
245

  On top of that, the treaties which are the 

framework of international space law contain language and definitions of key 

words that are inconsistent either among the five treaties or in the translations 

in the official languages of the United Nations.
246

  To add to this, the 

enforcement of the provisions of these treaties is extremely weak as 

documented by Colombia’s constitution and China’s 2007 anti-missile tests.
247

  

It is left to the negotiations between aggrieved parties and the guidance of a 

UN Commission to make recommendations to the affected nations.
248

  Dr. 

Henry Hertzfeld, a leading expert on Space law, remains optimistic that 

commercial enterprise in Space has a future but cautions that change must be 

made to provide incentive to private businesses.
249

 

 

Free market systems encourage protection of the environment because the 

resources are privately owned and privately managed.
250

  Nevertheless, the 

government may step in and establish some regulation to prevent misuse.
251

  In 

a radical free market system, the environment and its resources are only 

subject to minimal public requirements and governmental regulation.
252

  While 

remaining within the limits of sensible and balanced regulation, Space 

pioneers should be afforded the right to partake in almost any activity they 

                                                 
245

 Dr. Henry Hertzfeld, The Moon is a Land Without Sovereignty: Will It be a 

Business-Friendly Environment? 3 High Frontier 2, 42-44, 2007,  

http://www.afspc.af.mil/Portals/3/documents/HF/AFD-070322-103.pdf, (last visited 

March 19, 2018). 
246

 Id. 
247

 Id. 
248

 Id. 
249

 Id. 
250

 James Fieser, The Environment, From Moral Issues that Divide Us and Applied 

Ethics: A Sourcebook, Jan. 1, 2015, https://www.utm.edu/staff/jfieser/class/160/10-

environment.htm, (last visited March 16, 2018). 
251

 Id. 
252

 Id. 

http://www.afspc.af.mil/Portals/3/documents/HF/AFD-070322-103.pdf
https://www.utm.edu/staff/jfieser/class/160/10-environment.htm
https://www.utm.edu/staff/jfieser/class/160/10-environment.htm


SPRING 2018             UNDERGRADUATE LAW JOURNAL  

58 

 

desire with their own property.   

 

One possible form of regulated ownership could come in the form of 

temporary leaseholds over portions of celestial bodies.  These leaseholds 

would expire after a reasonable time period that affords Space companies to 

procure enough resources to make their mission worthwhile.  After the 

expiration of a leasehold, another company may claim this same leasehold.  

The private owner is less inclined to cause damage because it would be 

depleting the company’s ownership value, and the surrounding owners who 

are affected are likely to sue.  Meanwhile, the government intervention 

contributes its broader assessment of the universal impact.  Both forces 

balance each other out.  The institutional structure for this government 

intervention could be provided by a novel, specialized body, an International 

Outer Space Agency.
253

 

 

Considering the substantial cost and tremendously technical undertaking 

associated with reaching the Moon and other celestial bodies, it seems 

apparent that sovereign claim to local resources is an essential element 

influencing growth in any Space industry.  The economic freedom of a free 

market system will more than likely encourage the continued advancement of 

the Space endeavors.  Investors need assurance that their investment will 

return profit. 

Liability 

 

The world is not what it once was.  The world has evolved, and with it, law 

must adapt to these changes.  The Space Treaty was created during a time 

when there was a fear plaguing the world that nations would simply take land 

by force from other countries –  like Germany did during World War II.
254

  The 

Space Treaty was formed to combat this fear and foster cooperation between 

nations, by implementing a general rule that Outer Space was for the public 

per the dictum of res communis, and no one could lay claim to anything in 
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it.
255

  Since then, the United Nations has helped to subside this fear.
256

   

 

The future of Space law is tied with Thomas Friedman’s theory of 

Globalization.
257

  When the foundation of Space law was written, the world 

was in the first stage – interactions between states.
258

  Now, we are moving 

towards the second stage, interactions between businesses.
 259

  With this in 

mind, we must adapt from traditional international law and gravitate towards a 

more business and contract-oriented law.  Under the Space Treaty, “States 

shall be responsible for their national activities” in Space, “whether carried on 

by governmental or non-governmental entities.”
260

   

 

Simply put, a country is liable for any Spacecraft that operate under their roof.  

This may have been adequate law during the Cold War era when private party 

involvement in Outer Space operations was inconceivable, but now that there 

is major private actor involvement, policy must mold to shifting tides.  Private 

actors must be held accountable for their decisions via an appropriate legal 

mechanism.  If a nation and a private company decide to operate together, then 

they will both be held jointly and severally liable for their operational errors.  

But nations cannot afford to allow private entities to operate under the 

impression that their country will always fix their individual mistakes.  As a 

system, by moving from a macro to a micro scale, the Space community will 

be able to better innovate, allow those involved to protect their trade secrets, 

and promote the industry as a whole all while ensuring that they are held 
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directly accountable for any impropriety or errors.    

 

International Outer Space Agency 

 

A multilateral International Outer Space Agency (“IOSA”) has yet to be 

established.
261

  As foreshadowed in the Moon Agreement, such a decision-

making body should already be in place.
262

  The 1998 ISS Agreement
263

 (which 

established the International Space Station) shows that such multilateral 

cooperation is possible.  This agreement is important in that it was done 

without the United Nations and allows individual countries to maintain its own 

jurisdiction over certain modules as well as provide protection for intellectual 

property and procedures for criminal prosecution.  

 

The IOSA could serve as a one-stop-shop for all problems in Outer Space by 

collecting all available information and supplying guidance on Space science 

and technology.
264

  It would also serve as a framework for building specific 

industries such as Asteroid-Mining and Space tourism.
265

  Although faced with 

the problem of individual sovereignty and multilateral unity, a global authority 

is needed to forego the dilemmas established in this article before the fast-

approaching Space industry forces nations to create their own domestic laws, 

like the United States and Luxembourg have already done with their domestic 

Space laws.   

 

This global authority can be formed through international agreement by a 
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congregation of the major Space-capable nations.  While staying within some 

bounds of the Space Treaty, this congregation should form updated 

international agreements that address the concerns of nations and non-state 

actors.
266

  Even though it is important to allow the free market to set its 

direction, balanced government intervention is necessary to create a uniform 

and systemized set of laws.  Following a free market approach, the 

international agreements should be sensible but not so overly restrictive that 

industrial growth is hindered.  The agreements could establish the following:  

 

a) An impartial global authority governing all issues in Outer 

Space.   

b) The specific threshold required to be a “Major Spacefaring” 

member with veto power.  Technological and financial 

qualifications will be considered. 

c) Reasonable and uniform protection standards on how 

resources are to be cultivated and activities to be conducted in 

order to avoid dangerous practices that may threaten the 

industry and environment.  

d) Process for issuing Space activity licenses. 

e) Options for lease holder rights to particular celestial bodies, to 

avoid conflicting claims of rights.   

f) Consequences to ensure that Space industries and polices are 

not abused.  This includes civil and criminal penalties, and the 

system of enforcement. 

Framework for International Cooperation 

 

Our proposed system would operate as such at the domestic level –  private 

Spacefaring companies will congregate together within their own country.  

Each private company will cooperate with the others to determine their own 

propositions for rules and discuss mutual aspirations.  Within this cartel-like 
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structure,
267

 a “Panel” will be formed consisting of three elected ambassadors.  

One ambassador will be appointed by the coalition of private companies while 

the nation’s government will appoint the other two ambassadors (with one 

possibly from the Office of Space Commerce).   

 

This Panel will represent both private and national interests at the IOSA.  In 

preparation for the IOSA, this Panel will congregate independently to 

determine their cumulative interests.  In case of disagreement between a 

private and a national party within a country, a tie vote can be broken by the 

second government ambassador.  Theoretically, the safeguard of a two-thirds 

majority representation in each country ensures that private companies will be 

less likely to corrupt the system and society is represented as a whole.  That 

said, the government must take measures to ensure that their ambassadors are 

not institutionally corrupted by industry interest groups in some form of 

“regulatory capture.”
268

 

 

All ambassadors from each Spacefaring nation would congregate at the IOSA 

headquarters to discuss policy, industry, and all other issues related to Outer 

Space.  All Panels would have the ability to bring proposals for policy change 

to the IOSA, and each Panel will have voting privileges.  An elected IOSA 

council would operate the congregations and establish rulings based on the 

votes of all Panels.  Panels from major Spacefaring nations would have veto 

power to resolve conflict and abolish outlandish proposals brought before the 

IOSA by other Panels. Such a system will ensure that policy decisions are 

based on consensus as the self-regulatory nature will cause the involved actors 

to efficiently work together for the benefit of the Space community. 

 

Once Space industries expand, the ultimate goal will be to gravitate towards a 
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system like FIFA (minus the rampant corruption).
269

  Under a system like 

FIFA,
270

 continental regions, consisting of multiple Spacefaring nations, would 

operate independently but always in accordance with the rules of the global 

authority—ISOA.
271

  Each region would have standing committee members 

that attend the global congress to advise and assist the ISOA, while also 

representing the majority interests of their region by voting; this promotes 

more uniformity and alleviates congestion at the global conference.  In a 

system like FIFA there would be fewer ambassadors at the global congress, yet 

all nations’ interests would be represented because their voices can still be 

heard at the regional level.   

 

A Realist Approach – Diverging Ideologies 

 

In the sphere of international relations, the debate is divisive between 

supporters of liberalism and realism.  While liberalism emphasizes 

cooperation between nations, realism “is a view of international politics that 

stresses its competitive and conflictual side… Realists consider the principal 

actors in the international arena to be states, which are concerned with their 

own security, act in pursuit of their own national interests, and struggle for 

power.”
272

  The theory has been promulgated by philosophers including 

Thucydides, Machiavelli, Hobbes, and Kenneth Waltz.
273

   

 

United States Secretary of State Henry Kissinger used the theory to navigate 

the complexity of international politics and has essentially become a poster-
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child for the philosophy.  As an article by famed biographer, Walter Isaacson, 

notes, “he forged a détente with the Soviet Union and an opening to China, 

then played off both to create a triangular balance of power that preserved the 

U.S.’s influence after its retreat from Vietnam.”
274

  In his 2014 book, World 

Order, Kissinger maintains that “Westphalian principles are… the sole 

generally recognized basis of what exists of a world order.”
275

   

 

Kissinger showcases the theory of realism as he describes the context leading 

to Hitler’s invasion of Czechoslovakia.  He writes in A World Restored,  

 

Those ages which in retrospect seem most peaceful were least in 

search of peace.... Whenever peace -- conceived as the avoidance of 

war -- has been the primary objective of a power or a group of powers, 

the international system has been at the mercy of the most ruthless 

member of the international community.
276

 

 

Kissinger promotes the realist argument when he expounds on British Prime 

Minister Chamberlain’s mistake.  “It is a mistake to assume that diplomacy 

can always settle international disputes if there is ‘good faith’ and ‘willingness 

to come to an agreement’.”
277

  He follows by professing, “most fundamental 

problem of politics ... is not the control of wickedness but the limitation of 

righteousness.”
278

  

 

A Realpolitik Approach in Space 

 

U.S. President Donald Trump has embraced realism with his “America First” 

doctrine.   Speaking at the 12th Eilene M. Galloway Symposium on Critical 

Issues in Space Law in Washington, D.C., Dr. Scott Pace listed seven “core 
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elements” of the Trump Administration’s policy approach in Space:
 279

  

 

1. Support activities that advance U.S. national interests internationally.  

Quoting National Security Adviser H.R. McMaster: “America first 

does not mean America alone.” 

2. Strive to be the most attractive jurisdiction in the world for private 

sector investment and innovation in space with a light touch of 

regulation. 

3. Use legal and diplomatic means to create a stable, peaceful 

environment for governmental and commercial space activities. 

4. Provide confidence to the private sector that it can profit from capital 

investments made to develop and utilize in-situ resources, commercial 

infrastructure and facilities in space. 

5. Respond to questions about how the United States registers space 

objects and the responsibilities of space object ownership and 

operation. 

6. Develop non-binding international norms complementary to the 

existing legal regime through best practices and confidence building 

measures — but no new treaties or international arms control 

agreements. 

7. Reject the notion that space is a “global commons” or “common 

heritage of mankind” or “res communis” or a public good. 

 

With these seven principles, the Trump administration fully espouses the basic 

principles of realism.  By promoting “America First,” the administration 

places emphasis on states as central actors in the international community 

rather than individuals or organizations.  Under the realist theory, opposing 

jurisdictions are not only possible, but desirable.  The competition between 

states will result in environments that maximize growth in the Space industry.  

Thus, instead of having a slow-acting supranational governing entity, order 

will be imposed by the opposing actors.  Business will gravitate towards the 

most inviting environments.  As alluded to earlier, the United States and 
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Luxembourg are priming themselves to take prime position in this race.  

Finally, because all states desire power to ensure their own self-preservation, 

the system holds that each state actor will act rationally to maximize their self-

interest.  

 

Addressing the Potential Pitfalls of Liberalism 

 

While our proposed system borrows heavily from liberalism, it is important to 

recognize the pitfalls that stem from this approach.  After all, “[l]aw is nothing 

other than a certain ordinance of reason for the common good, promulgated by 

the person who has the care of the community.”
280

   

 

The issue with law and politics is that we as a society often fail to recognize 

opposing stances.  Polarized sides are quick to dismiss the other’s critiques as 

blasphemy forgetting that both parties seek what is best for the community – 

all that differs is their proposed solutions.  If we are to accept Friedrich 

Nietzsche’s declaration that “there are no facts, only interpretations”
281

 then 

we should address the views of divergent philosophies when seeking a 

solution.  

 

One such issue that arises from a liberal system is that of maintaining pace.  

Dr. Pace explains that “technology and entrepreneurship threaten to outpace 

the legal and domestic regulatory mechanisms intended to enable and manage 

[S]pace activities. When technological generations occur every 18 months or 

so, it would appear to outside observers that the pace of international [S]pace 

discussions at the United Nations is, by comparison, glacial.”
282
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 In addition, one must come to terms with the conflicting notions between 

liberalism and individual sovereignty.  It is for that reason that Dr. Pace 

disagrees with the Moon Agreement.
283

  In the same symposium speech 

mentioned earlier, Dr. Pace took issue with an agreement that was “more 

restrictive than the laws we have here in the United States” and was “contrary 

to American interests.”
284

  Following the realist ideology, the self-interest of a 

state actor will cultivate a more viable atmosphere for investment and growth.  

By trusting in the self-interest of the individual state actors, the Trump 

administration proposes a system that develops “non-binding international 

norms that are complementary to the existing legal regime through both 

‘bottom-up’ best practices developed cooperatively with other space actors, 

and ‘top-down’ non-legally binding confidence-building measures.”
285

   

 

We live “[i]n a world in which space capabilities are increasingly global.”
286

  

Because of this, “no one state will be in a position to impose rules unilaterally 

for the exploration and development of [S]pace.”
287

  Since numerous 

competing interests deter a functional supranational order, “the task for the 

United States, if it wishes to influence how [S]pace is developed and utilized, 

is to create attractive projects and frameworks in which other nations choose 

to align themselves and their space activities with us, as opposed to others.”
288

  

By leading the Space race, the United States can ensure that the values of 

“democracy, liberty, free enterprise, and respect for domestic and international 
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law in a peaceful international order” are well-represented in Space.
289

 

 

It is for these reasons that we need a global self-regulating entity like the IOSA 

where the actors involved will be motivated to think as a collective unit so as 

to achieve their own self-interests.  It will be in everyone’s interest to be 

efficient and decisive, as the success of the group as a whole will lead to 

substantial benefits for the individual actors; likewise, dragging their feet will 

only stifle their investment opportunities when the group leaves them behind.  

The free market will determine who survives within this structure and the 

systematized industry will work collectively to further itself.  Thus, if the 

United States and Luxembourg want to be front-runners in Space, they must 

effectively become global leaders by cultivating a premier investment 

opportunity for businesses while inspiring others to believe that their success 

is shared by all.   

 

If we turn to FIFA and organized soccer as an example, we can see how the 

sport grows as a whole with the collective body’s centralized leadership, but 

the structure still allows the regional confederations and leagues to make 

decisions which would allow them to maintain their sovereign authority.  This 

would explain how some regional confederations such as UEFA (Union of 

European Football Associations) and CONMEBOL (South American Football 

Confederation) maintain a higher prestige and influence than others.  Moving 

within each confederation, we have policies initiated at the league level that 

determines how competitive the teams are or what conditions will be 

established to entice players to join the league and teams.  For example, will 

there be limits on spending or will teams be incentivized to spend big in order 

to lure star players?  Will TV revenues be equally shared or distributed 

proportionately to ratings?  Working in a mutual capacity with the leagues, the 

teams must sometimes balance their own interests with those of the league as a 

whole or they will find themselves restrained from the lack of true 

competition.  Indeed, there is a reason that teams like Real Madrid (Spain), 

Manchester United (England), or Bayern Munich (Germany) are held in 

higher esteem than teams like LA Galaxy (United States), Guangzhou 

Evergrande (China), or Celtic F.C. (Scotland) – being the dominant champion 
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in a subpar league will still affect your standing when compared to the others.  

Inversely, since there is no sport without teams, each level of the system must 

work conjunctively to create an environment that helps the teams thrive.  That 

said, the teams also have to perform on the pitch and function effectively to 

keep their prime positions.   

 

Conclusion 

 

The Space Industry is booming and its growth will only continue to 

exponentially develop.  It is not difficult to imagine the plausible catastrophic 

consequences of increased Space activity paired with a lack of updated 

international law.  Due to resistance in judicial systems to keep the status-quo, 

change in the law can be delayed.
290

  Often, adjustments in the law do not 

come about without a fight.
291

  This process may take years to develop, which 

is more reason to start now, before the Space industry grows to an 

unmanageable scale.
292

 

 

The Space industry can be analogized to the global tech boom at the turn of 

the century, and the cyber security issues which have ensued as a result of this 

new era.  Law is constantly catching up to privacy issues brought by new 

technology.  We have the chance now to learn from our mistakes and get a leg 

up on operating efficiently and peacefully in Outer Space.  It would be quite 

incorrect to say that our recommendations are optimistic or easy to implement.  

Nevertheless, as a planet we need to come together to earnestly negotiate the 

rules of operating in Outer Space before the day arrives when technology and 

investment has surpassed our fancies and the new frontier that is Space 

becomes the new Wild-Wild West. 
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Collective Responsibility of Uncertainty 
By Gabriela Heizer 

“The refugee crisis is the great moral test of our age and we have failed, 

abysmally.” Jessica Goudeau 

 

As consumerism teaches: when demand goes up, so should supply. 

Correspondingly, the refugee crisis around the world should adopt the same 

notion. As the number of refugees increase substantially, so should the amount 

of countries supporting these refugees. That is why, when world powers refuse 

to help, it makes a dramatic impact on the international community. Such is 

true regarding the current administration of the United States. Policies such as 

the infamous “travel ban” as well as the decrease in numbers of refugee 

admitted into the country will create a negative ripple effect in the 

international community. The U.N. High Commissioner for Refugees, Flilippo 

Grandi, addressed this issue in a recent interview with National Public Radio. 

He states, “We need U.S. leadership.”
1
 

 

Of course, this is not to say that the U.S. must take in all refugees and 

responsibilities. As Grandi also points out: “the Refugee Convention 

says…that refugees are a collective, international responsibility. So we all do 

bear part of that responsibility.”
2
 However, as a world leader, the U.S. must 

continue to lead efforts, as it has in the past. In 2016, the U.S. hosted the 

United Nations Summit for Refugees. Through this meeting with world 

leaders, the New York Declaration for Refugees and Migrants established an 

international need and desire to help refugees and asylum seekers.
3
 Yet, the 

new Administration of the U.S. has taken counterproductive actions relating to 

refugees. Not only has the U.S. stepped back from the refugee crisis, but it has 

also stepped back from other international agreements, such as the Paris 
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Agreement.
4 
These actions create an imbalance within the international 

community. As will be shown below, the collaboration of multiple countries 

help relieve the responsibility of one single country. 

 

This article will explore the refugee crisis as a whole. It will go into the 

history of when refugees first began to need assistance and will continue with 

policies created to support them. Furthermore, a comparative analysis 

highlights how other nations handle the refugee crisis. This article will also 

emphasize the need for the U.S. to respond as a global leader in this crisis. 

Throughout this article, the need for international collaboration will 

demonstrate how collective responsibility will aid in making the refugee crisis 

seem manageable.  

 

Introduction  

In the era of World War II, circumstances caused the displacement of civilians 

from their countries of origin, for reasons beyond their control. These 

circumstances included political turmoil, internal and external wars, natural 

disasters, and persecution of any kind. Civilians were powerless to control 

these situations so they fled to other countries seeking safety and a better life. 

The name for displaced civilians who fled their home countries is “refugee.”  

By 2016, the majority of these refugees were mainly from three countries: 

Syrian Arab Republic, Afghanistan, and South Sudan.
5 
Additionally, more than 

half of them were children under the age of 18.
6 
  

 

Since World War II, the numbers of refugees worldwide has grown 

tremendously. The increase in the refugee rate has caused a crisis, as the 

international community struggles to find ways to provide new homes for 

these individuals. This crisis has led to debates on how to control this 

migration and provide the financial resources for this influx of people. The 

international community also has to figure out how to manage refugees who 
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5 UN Refugee Agency, UNHCR Global Trends - Forced displacement in 2016, June 
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lack proper documentation. This paper will focus on the refugee crisis and aim 

to offer a solution: collective responsibility.  

 

History 

In times of uncertainty, provisions are developed to adjust to abnormal 

conditions. Such is the case with refugees. They face unusual odds, which are 

out of their control, and the international community seeks to provide aid. 

Prior to World War II, the League of Nations attempted to offer solutions to 

aid documentation of refugees, notably a solution known as a “Nansen 

Passport.”
7 
 This provided some level of documentation for refugees to flee to 

another country when they lacked formal documentation. However, this 

solution failed as it focused on one certain category of refugees, and it did not 

solve any of the other issues such as the financial struggle refugees faced.  

 

The first successful implementation of a solution came from the United States. 

In the aftermath of World War II, many innocent individuals encountered harm 

and danger because of communist regimes. During this time, the United States 

government passed The Displaced Persons Act of 1948.
8 
This public law 

allowed displaced persons from specific European countries to enter into the 

United States for a “brief period of time”.
9 
This was the first successful 

legislation created regarding refugees, and it was the beginning of a sequence 

of events.  

 

Shortly after this legislation passed, the international community took further 

action. The United Nations developed The Refugee Convention of 1951 (the 

“Convention”), which was pivotal as it set the groundwork for the current 

procedures taken towards refugees. At the Convention, 26 countries came to a 

consensus regarding vital principles of refugee law. The Convention set a 

universal standard for refugees, along with guidelines on how host nations 

should treat them. The two most important values that the Convention 
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http://library.uwb.edu/Static/USimmigration/62%20stat%201009.pdf, (last visited Mar 
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established included the definition of refugee and the non-refoulement 

principle.  

 

According to the Convention, the definition of a refugee is any person who 

has a “well-founded fear of being persecuted for reasons of race, religion, 

nationality, membership of a particular social group or political opinion.”
10 

Yet, this definition became an issue because it preemptively limited refugees 

to a class: “as a result of events occurring before 1 January 1951”. The 

Protocol of 1967 corrected this.
11

 

 

The non-refoulement principle, as written in the Convention states: “no one 

shall expel or return (“refouler”) a refugee against his or her will, in any 

manner whatsoever, to a territory where he or she fears threats to life or 

freedom.”
12

 According to Paul Weis, honorary professor of the University of 

Vienna, this principle “can be regarded as the cornerstone of refugee law”.
13 

Although this principle is essential to refugee law, in recent years difficulties 

have arisen in regards to how party nations follow this principle. The non-

refoulement is very clear that party nations cannot expel or return refugees, yet 

to bypass this, countries have created policies barring refugees from entering 

the country in the first place. If a party nation expels a refugee from which 

they are seeking asylum, then the party nation will have broken the guidelines 

of the Convention. Therefore, to avoid the non-refoulement principle 

altogether, some party nations have created barriers to prevent refugees from 

entering. A current example of this would be President Donald Trump’s 

“Travel Ban”.
14 

President Trump’s Executive Order has prevented certain 

refugees from entering the U.S. These sort of actions are bypassing the non-

refoulement principle.  Not every country is a party to the Convention, either.   
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The Convention laid the foundation; however, many improvements need to be 

adapted to the current culture. Eric Ormsby, graduate from Columbia Law 

School, states that the international community developed this Convention 

based on need (referred to as the “need-based concept”). They created the 

verbiage and the principles to fit the problems that had arisen then. Now, over 

50 years later, this Convention needs revisiting so that it can fit the needs of 

the world's current climate. The number of refugees has significantly increased 

since 1951, and this ever-growing crisis needs solutions, both internationally 

and nationally.
15 

 

This need-based concept is what led to all the policies the U.S. implemented 

prior to 1980. There was a large influx of refugees seeking shelter from 

Vietnam, Cuba, Indochina, Cambodia, Laotian, and Germany. After many 

nations refused them, the U.S. began to create policies for each specific group. 

The result created many unequal laws that favored certain groups over the 

other. Furthermore, financial issues began as the government provided 

financial benefits for refugees but never clearly stated when the financial 

benefits would end. As a result, the need for a more concise and equal 

legislation led the U.S. to create The Refugee Act of 1980 (the “Act”). The Act 

is the current policy in the United States. When drafts of this legislation began, 

Congress wanted to create something that would be clear but also flexible for 

the years to come. David Martin, Professor of International Law at the 

University of Virginia, states: “Members of Congress and the public have 

generally wanted refugee programs to be flexible, so as to meet new crisis 

effectively. But at the same time, they wanted no surprises.”
16 

To uphold this, 

the legislation created two categories of refugees: those that enter through a 

government program, and those who escaped to the United States. This was so 

that the decision-making process could be fairer by treating these two separate 

groups according to their circumstances. The legislation also requires the 

reexamination of individual refugees from both groups after one year before 

becoming permanent residents. Most importantly, this new legislation 
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established a basis for how many refugees the U.S. would admit. It set the 

ceiling of 50,000 refugees per year. This aspect became crucial as it allows for 

flexibility based upon need. The president or Congress can change this number 

based on “humanitarian purpose”.
17

 

 

International Response  
According to the United Nations High Commissioner for Refugees 

(“UNHCR”), developing countries are currently hosting 84% of refugees.
18

 “It 

is deeply ironic that wealthy Western countries refuse to share the burden of 

the global refugee crisis.”
19 

The graph below displays which countries in 2015-

16 hosted the most refugees and the amount of refugees they hosted.
20 

As 

shown, the majority of countries that were hosts were also the closest 

geographically to the areas from which the refugees fled, as well as those 

countries that have an open or more liberal refugee policy, like the country of 

Germany. Significant to note are those other countries that are closer 

geographically but that do not have a formal refugee policy, like Saudi Arabia 

and other Gulf nations. These countries simply do not permit refugees of any 

kind to enter into their country.  

 

Turkey has received a large amount of refugees over the last few years due to 

the conflicts in Syria. This has caused much political and financial unrest 

within the country. Not because the refugees in themselves cause harm, but 

rather because Turkey takes in more than double the numbers that other 

countries take in. See, below.  If every country helped take in refugees or to 

provide financial aid, then the problems in Turkey would not be as large as 

currently seen. Along with receiving limited help from other nations, Turkey 

                                                 
17 S.643 – Refugee Act of 1979, Summary, Congress.Gov. 

https://www.congress.gov/bill/96th-congress/senate-bill/643, (last visited March 21, 

2018). 

18 Global Trends, Forced Diplacement in 2016, United Nations High Commissione for 

Refugees, http://www.unhcr.org/5943e8a34.pdf, (last visited March 21, 

2018). 

19 Tom Porteous, Why West's refugee response is all wrong,  CNN.com, May 21, 

2015, https://www.cnn.com/2015/05/21/opinions/porteous-migration-

crisis/index.html, (last visited Mar 21, 2018). 

20 Id. 

https://www.congress.gov/bill/96th-congress/senate-bill/643
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must keep within its borders a majority of refugees because European Union 

(“EU”) nations refuse to allow them to enter their counties. From the graph 

below, it can also be noted that Turkey took in approximately 0.3 million more 

refugees in 2016 than it did in 2015. Germany took in approximately .5 

million more refugees between those same years. This shows that Germany 

helped relieve some of the refugees that would have otherwise gone to Turkey 

to seek shelter.  

 

 
Germany is a country whose action highlights an open response towards 

refugees. In 2015, German Chancellor Angela Markel adopted an open arms 

policy that led to almost a million refugees entering the country. The EU’s 

policy on refugees is that they must claim asylum in the country in which they 

entered the EU territory. This became extraneous on bordering nations. 

However, upon Markel’s decision, many more refugees began to go to 

Germany, thereby lessening the migration into other countries. Markel has 

faced much scrutiny because of the open arms policy, but she stands by her 

decision. As shown in the graph above, as a direct result of her policy, the 

numbers of refugees hosted in Germany doubled from 2015 to 2016. These 
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refugees came from areas that were resisting their entrance. As soon as 

Germany passed this open arms policy, within the month 17,000 refugees 

arrived from Hungary.
21 

This shows the importance of a collective response to 

the refugee crisis because as more countries become open to receiving 

refugees, the burden on the few nations that currently host them will 

decrease.
22 

 

 

As seen, Hungary responded to the refugee crisis contrarily to Germany’s 

response. Although Hungary geographically is closer to the crisis area in the 

Middle East, the country has done little to accept the surge of refugees. They 

have adapted a “zero refugee” policy.
23

 The country has gone as far to create 

propaganda to influence popular support on their stance to prohibit entry of 

refugees, warning against the dangers of refugees. They have also added 

fences along the borders to keep refugees out of the country. This sort of 

reaction endangers the refugees by making their passage more difficult, thus 

exposing the refugees to harsh elements, food and gas shortages, and other 

dangers. For example, since the German open arms policy, they now have to 

go a different route to reach Germany instead of going through Hungary. 

Many obstacles unnecessarily make it more difficult for a refugee to flee to 

Hungary, and that is how their government sees fit.  

 

These two stark differences within Europe shows the difficulty in reaching an 

international solution to the refugee crisis. If all countries partook in a 

collective effort to aid these refugees, then the scope of the situation would 

dramatically decrease. Many countries do not take responsibility to aid the 

crisis. As Angela Merkel stated: “The causes for the unprecedented wave of 

migrants coming to Europe and Germany in particular have to be tackled and 

                                                 
21 Valentina Pop, Matt Bradley and Margit Feher, Tide of Migrants Pours Into Austria, 

Germany, WSJ.com, Sept, 6, 2015, https://www.wsj.com/articles/tide-of-migrants-

continues-to-pour-into-austria-germany-1441532134, (last vistied Mar 21, 2018).  

22 Valentina Pop and Andrea Thomas, Germany Eases Rules for Syrian Refugees, 

WSJ.com, Aug. 25, 2015, https://www.wsj.com/articles/germany-eases-rules-for-

syrian-refugees-1440530030, (last visited Mar 21, 2018). 

23 Lili Bayer, Hungary's 'zero refugee' strategy,  Politico.eu, Sept, 20, 2016, 

https://www.politico.eu/article/hungary-zero-refugee-strategy-viktor-orban-europe-

migration-crisis/, (last visited Mar 21, 2018). 

https://www.wsj.com/articles/tide-of-migrants-continues-to-pour-into-austria-germany-1441532134
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https://www.politico.eu/article/hungary-zero-refugee-strategy-viktor-orban-europe-migration-crisis/
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national responses won’t work.”
24 

 

 

The shifting numbers of refugees in various countries do not always directly 

correlate to demonstrating the relief brought on through a collective 

international response. One reason is that the number of refugees has 

constantly increased over the last several years. As the amount of migrating 

refugees increase, it is difficult to show an apparent decrease of any one 

nation’s intake of refugees as that county takes in its share of additional 

refugees. It is important to point out that even if the percentage of change in a 

country remains stable, or even slightly increases, that is a more desired result 

than an exponential increase. For example, the number of refugees worldwide 

increased by 1.2 million between 2015 and 2016.
25 

If all of these 1.2 million 

refugees flowed into one country, the refugee intake of that country would 

increase drastically as opposed to the slight increase it took when the 

international community used a collective approach.  

 

Many counties fear accepting refugees for a variety of reasons. One of these 

reasons is that developed nations dread these refugees entering and never 

leaving. Hungary, for example, cites to the fear of losing its national culture.  

Although these are possibilities, research shows that refugees actually want to 

remain in their home countries.
26

 Refugees are more inclined to remain in their 

native land; however, the turmoil in their home does not allow this to happen. 

Subsequently, the majority of refugees prefer to stay closer to their home 

countries because they want to return as soon as they are able. These refugees 

are simply looking for shelter, food, and safety while they wait to go home; 

they are willing to wait anywhere. UNHCR Spokesperson Chris Boian states, 

“As long as it's safe there and [the country] has things that people need to have 

a life, they'll remain there.”
27 

Therefore, as soon as more countries join in on 

the collective effort, refugees will have more options and likely will leave the 

overburdened counties. This will further the process of collective 

                                                 
24 Id. 

25 Id. 
26 Malaka Gharib, CHART: Where The World's Refugees Are, NPR.org, Mar. 27, 2017, 

https://www.npr.org/sections/goatsandsoda/2017/03/27/518217052/chart-where-the-

worlds-refugees-are, (last visited Mar 21, 2018). 
27 Id. 
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responsibility without causing permanent international migration.  

 

Although countries can aid in the relief of refugees the ultimate problem lies 

with the milieu of their home country. There needs to be an entire bottom-up 

overhaul to the problems that cause the migration of refugees, including 

violent internal political and religious conflicts within a country. However, the 

bottom-up renovation will not happen overnight, and the international 

community needs to aid the refugees now.   

 

Response from the United States 

Along with host countries, there are also countries in which these refugees 

seek asylum. That is, the country a refugee applies to live with protection and 

the privileges offered. Below is a graph that displays which country offers 

asylum to these refugees.
28

 

 

 
 

As the graph shows, Germany has a substantially large amount of asylum 

claims due to its open arms policy. The second largest country receiving 

                                                 
28 Id. 
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asylum claims is the U.S., although it has less than half the number of 

Germany. This shows geographically closer countries are just as responsible to 

assist as distant countries. Which demonstrates the Act remains useful, even in 

the current times. The Act requires that the U.S. take in a certain number of 

refugees per year. This law shows how the U.S. once led in the aiding of 

refugees.  The U.S. has more advantage over some European counterparts in 

regards to passing a policy because the U.S. already has a solution; it simply 

needs revisiting yearly to fit the current demands of international refugee 

situations. Since 2013, the U.S. administration increased the ceiling to 70,000 

refugees. In 2016, amid the large influx of refugees, President Obama 

increased that ceiling to 85,000.
29

 The U.S. Department of State’s 2016 

Refugee Report stated that, “The United States leads the world in providing 

humanitarian aid to crises from which innocent people flee.”
30 

As seen from 

the UN graph above, the U.S. does not lead, Germany does. As a nation that 

prides itself in being a world leader, they must do just that: lead. For the 2017 

Fiscal Year, the Obama Administration set the ceiling at 110,000 refugees. 

This was set on September 15, 2016, as the Act requires the ceiling to set by 

the first day of October. This capped the ceiling at the highest since 1996, 

which was due to the Balkan wars. This ceiling faced much criticism from the 

Republican Party for its high number, yet it was not nearly the highest ceiling 

that has been set.
31 

The graph below shows the ceilings that have been set in  

the U.S. since the Act.
32

 

                                                 
29 Proposed Refugee Admissions FY 2016, Bureau of Population, Refugees, and 

Migration, U.S. Department of State, 2017, 

https://www.state.gov/j/prm/releases/docsforcongress/274613.htm, (last visited March 

21, 2018). 

30 Id. 

31 Juliet Eilperin, White House raises refugee target to 110,000, WashingtonPost.com, 

Sept. 14, 2015, https://www.washingtonpost.com/news/post-

politics/wp/2016/09/14/white-house-plans-to-accept-at-least-110000-refugees-in-

2017/?utm_term=.0bcb2a03dbc6, (last visited Mar. 21, 2018). 

32 U.S. Annual Refugee Resettlement Ceilings and Number of Refugees Admitted, 

1980-Present. Migration Policy Institute, 2017, 

https://www.migrationpolicy.org/programs/data-hub/charts/us-annual-refugee-

resettlement-ceilings-and-number-refugees-admitted-united, (last visited Mar. 21, 

2018).  
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However, in 2017, Donald Trump became President of the United States and 

just 7 days after his inauguration, he signed an executive order that greatly 

affected the fate of refugees worldwide. The Executive Order 13769, widely 

known as his “travel ban”, reduced the ceiling previously set at 110,000 to 

50,000.
33

 This executive order also suspended the program for 120 days. 

President Trump stated that the high admission ceiling “would be detrimental 

to the interests of the United States”.
34 

 This action went against the rising 

number of refugees in need, blatantly disregarding collective responsibility. 

Furthermore, facts do not support the claims President Trump made regarding 

the terrorism these refugees cause. According to Business Insider, “foreign-

                                                 
33 Id. 

34 Bureau of Population, Refugees, and Migration, Proposed Refugee Admissions FY 

2018, U.S. Department of State, 2017. 
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born terrorists have killed roughly one American per year”.
35

 The lifetime 

odds of an American dying specifically to a refugee terrorist is even smaller at 

only 1 in 46,192,893.
36

 Along with no factual data to support this drastic 

executive order, there is very little national support behind this ban. Many 

states opposed this executive order and even took it to court on the grounds of 

it being unconstitutional as it banned predominantly Muslim countries.
37 

Consequently, the retracting efforts by the United States in aiding refugees 

does not correlate to the original aims of the Refugee Act of 1980. Congress 

did not pass the Act so that the quota could be changed based on personal 

belief, but instead it was enacted to change the quote based on “humanitarian 

purpose”.
38

 

 

Conclusion 

Due to the rising need to protect refugees, the international community must 

act rapidly. A collective response will decrease the burden that one country 

faces, as we see in Europe. Once Germany embraced an open arms policy, 

countries like Turkey felt the relief from the amount of refugees they allowed 

across their border. However, permitting the entry of refugees places a strain 

on a country’s resources and increases social tensions.  When more countries 

provide help in reducing the number of refugees within one country, it helps to 

save the resources of the few countries that are currently supporting them and 

lends to reduce social and political problems. 

 

As one of the wealthiest and most developed nations, the U.S. must step up as 

a world leader and lead by example by taking in these refugees.
39 

Once 

                                                 
35 Dave Mosher and Skye Gould, How likely are foreign terrorists to kill Americans? 

The odds may surprise you, BusinessInsider.com,, Jan. 31, 2017, 

http://www.businessinsider.com/death-risk-statistics-terrorism-disease-accidents-
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36 Id. 

37 Trump travel ban: US states launch legal challenges, BBC.com. Mar. 10, 2017, 
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38 Id. 
39 World Bank., World Bank Country and Lending Groups, WorldBank.org, 2017, 
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President Trump decreased the ceiling, 60,000 individuals lost their 

opportunity for a safer life. Internal conflict and terrorism are affecting these 

innocent people in their home countries. The violence and persecution of 

refugees must end so that the refugees can enjoy their native land.  Until those 

solutions take place, the international community needs to take action. In 

addition to persecution, some refugees face natural disasters in their home 

country, which can potentially ruin their lives and livelihood. As the climate 

gets worse, the international community must also be ready to act when those 

refugees literally do not have a way to remain in their homeland. The 

stereotyping and false information relating to refugees causes a lot of tension 

regarding this issue. At the end of the day, these individuals are not at fault; 

rather, they are simply looking for peace and a safer life. Although refugees 

offer a lot of uncertainty to host nations, leaving these innocent people without 

protection is not right and leaving a few nations to shoulder this heavy burden 

does not help anyone. Only a collective approach will resolve the current crisis 

while a bottom-up solution begins to take place.  
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Distinguishing Moral From Legal Issues: A Philosophical 

Approach To The Case Of Michelle Carter 

By: Sandy Larose 

  
Jeremy Bentham once wrote that moral rights were “nonsense upon stilts.”

1
 

Not everyone agrees. In fact, despite the many efforts made to enforce the law 

as it pertains to all of our rights, we must make a distinction between legal and 

moral rights. This will help us determine what kind of punishment to impose 

upon those who violate those rights. Often our actions are legally wrong, but 

they lack sufficient malicious intent and motive to deserve legal punishment, 

in which case we must appeal to our moral principles. For centuries scholars 

have presented some interesting theories regarding moral principles.  Many 

times these principals are in conflict with some of our fundamental rights. It is 

almost impossible to balance equally important issues that are in conflict.  

 

However, finding the balance between the competing interests is a 

foundational purpose for our rule of law. Our legal system must blend the facts 

with our criminal laws when deciding cases involving both legal and moral 

issues. This process creates a stronger principle of stare decisis for future 

cases. Though there is no standard procedure to determine whether an act is 

morally or legally wrong, we must carefully evaluate critical factors such as 

the wrongdoer’s mental state and pure intentions at the time they committed 

the act. This will help establish the morality of the act, and determine which 

type of punishment is proportionate to the crime. This will also prevent a 

slippery slope that could lead to greater concerns involving the right to 

privacy, or the right to free speech as seen in the case of Commonwealth v. 

Michelle Carter.
2
  

In the Carter case, on July 13, 2014, eighteen-year-old Conrad Henri Roy III, 

allegedly influenced by the words of his seventeen-year-old girlfriend 

                                                 
1
Dennis Ejikeme Igwe, Natural  Rights As ‘Nonsense Upon Stilts’: Assessing 

Bentham, International Journal of Arts & Sciences, (2015), 

http://www.academia.edu/21889508/NATURAL_RIGHTS_AS_NONSENSE_UPON

_STILTS_ASSESSING_BENTHAM, (last visited Feb. 12, 2018). 
2
 No. 15YO0001NE (Mass. Juv. Ct. June 16, 2017). 
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Michelle Carter, committed suicide using carbon monoxide to poison himself. 

On February 4, 2017, a grand jury found that there was enough evidence to 

hold Carter responsible for assisting Roy in his suicide. As a result, Carter was 

charged with involuntary manslaughter. After waiving her right to a jury trial, 

Carter was found guilty by Judge Lawrence Moniz, and was subsequently 

sentenced to a two-and-a half year prison term with a minimum of fifteen 

months to be served. The court based their finding of guilt upon text messages 

sent by Carter to Roy encouraging him to take his own life. It is important to 

note that Roy had a history of depression and attempted suicides and Carter 

had earlier in the relationship tried to talk him out of suicide. On the day Roy 

committed suicide, however, Carter encouraged him to do it in a text and in a 

phone call. There is no doubt Carter’s words did great harm. 

However; rather than solely focusing on Carter’s words, we should look at 

the totality of the circumstances and be reminded that a word can have 

multiple meanings. Should the court have considered what Carter meant by 

those words and what outcome she was striving to achieve? Should we also 

evaluate Carter’s own mental issues, and Roy’s suicidal intentions prior to 

his conversation with Carter? Perhaps Carter was as disturbed as Roy and 

therefore was mentally incapable of knowing that her words could result in 

the death of her lover. And, if we take this approach, then we must ask 

ourselves, should Michelle Carter receive legal or moral punishment? We 

live in a reality where our actions are influenced by our moral principles, and 

also by our state of mind at the time we perform those actions. This brings 

up the interesting non-consequentialist Kantian theory that rather than 

focusing in the consequences of our actions, we should focus on the 

intentions leading to those actions
3
. This means that rather than measuring 

Carter’s actions by their consequences, we should measure the morality of 

those actions by determining Carter’s motive. It would appear that based on 

the text messages exchanged between Carter and Roy in June 2014, Carter 

was beyond desperate to get Roy medical help.  

 “Carter: "But the mental hospital would help you. I 

                                                 
3
 Stanford Encycdopedia of Philosophy. Consequentialism, May 20, 2003; 

substantive revision Oct 22, 2015, 

https://plato.stanford.edu/entries/consequentialism-rule/, (last visited Feb. 7, 

2018). 
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know you don't think it would but I'm telling you, if 

you give them a chance, they can save your life". But 

then there was a shift in Carter’s messages to Roy: 

“Carter: Everyone will be sad for a while, but they 

will get over it and move on. They won't be in 

depression I won't let that happen. They know how 

sad you are and they know that you're doing this to be 

happy, and I think they will understand and accept it. 

They'll always carry u in their hearts."
4
 

 

Carter’s words reveal a strong belief that the outcome would be beneficial to 

Roy. Carter seemed to have finally understood that the only way she could 

help Roy is by persuading him to end his life once and for all. Going by 

Kant’s ethical theory of non-consequentialism, Carter’s motive for influencing 

Roy is that she wants to make him happy. Therefore, she had good intentions 

and cannot be blamed for the unfortunate outcome.  

 

Paul Graham might argue that philosophy is a waste of time and therefore 

should not be a factor when deciding a case because philosophy is both 

morally and structurally weak.
5
 Other critics would further argue that 

philosophy gets its way with absurdity and nonsense all the time because it 

aims for the ultimate truth rather than relying upon immediate facts. They 

would go on to say that since philosophy fails to provide factual knowledge, it 

should be deemed useless in areas such as the law where cases are built on 

facts. It is problematic that philosophers aren’t able to provide us with any 

facts to support their arguments, but isn’t that the whole point of philosophy? 

Many proponents of philosophy suggest that the study of philosophy is not for 

the sake of finding answers, but rather for the sake of identifying the 

questions.  

 

In this case, it is very possible to determine Carter’s guilt by knowing her 

intentions. But critics of philosophy would argue that knowing her intentions 

                                                 
4
 Paul LeBlanc: The text messages that led up to teen’s suicide, CNN June 16, 2017 

(last visited Feb. 7, 2018). 
5
 Paul Graham, How to do Philosophy, Sept. 2007, 
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would not actually provide us with any proven facts. An argument could be 

made that because of Carter’s mental state at the time in question, only by 

knowing her intentions would we be able to impose a punishment 

proportionate to her crime, which consists of going too far in seeking to 

improve Roy’s situation. As Socrates is credited with saying “the unexamined 

life is not worth living,
6
” one might argue that the unexamined case is also not 

worth deciding. By not examining Carter’s mental state, a case could be made 

that the justice system indirectly denied Carter due process.  A quote from 

Bertrand Russel is appropriate to consider: 

 

“Philosophy is to be studied not for the sake of any definite answers to 

questions, since no definite answers can, as a rule, be known to be 

true, but rather for the sake of the questions themselves; because these 

questions enlarge our conception of what is possible, enrich our 

intellectual imagination and diminish the dogmatic assurance which 

closes the mind against speculation; but above all because, through the 

greatness of the universe which philosophy contemplates, the mind is 

also rendered great, and becomes capable of that union with the 

universe which constitutes its highest good.
7
”-  

 

Perhaps, the legal system should embrace Russell’s theory that philosophy 

should hold much more value in our lives since it can help some people 

overcome mental and psychological issues. In this case, a philosophical 

approach could allow us to think critically rather than legally and even put 

ourselves in Carter’s position to a certain extent. This could lead us to Carter’s 

rationale behind her words and help us focus on the following facts: 

 

Carter was a seventeen-year-old girl suffering with both anorexia and 

self-cutting. In addition, Carter was taking citalopram at the time of 

Roy’s death.  

                                                 
6
 Plato (427-347 B.C.) The Apology, Phaedo and Crito, The Harvard Classics, 1909-

14, http://www.bartleby.com/2/1/1.html, (last visited Feb. 7, 2018.) 
7
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Prometheus, Buffalo, NY: 1988; orig. 1912, p. 161., 
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Citalopram, is an anti-depressant that provokes suicidal thoughts and 

behaviors. In fact, The National Institutes of Health recommend that children 

under the age of eighteen speak to a doctor before taking citalopram.
8
” It 

would appear that it is more likely than not that Carter’s actions were 

influenced by her mental stage at the time. Judge Moniz did not agree. In fact, 

in his verdict, Judge Moniz cited the case of Commonwealth v. Levesque
9
, in 

which the defendants were homeless and accidentally started a fire. The 

defendants, unable to extinguish the fire, left the building with six firefighters 

who died in the fire. The defendants were charged with involuntary 

manslaughter but the trial court had granted their motion to dismiss on the 

grounds that they had no duty to report the fire. The Commonwealth appealed. 

The Massachusetts Supreme court reversed and found that the defendants had 

a duty of reasonable care since they created the life-threatening condition. The 

issue is that, in this case, it seems that Carter was as troubled as Roy and 

therefore, in addition to having good intentions, the questions arise, did she 

knowingly create a life-threatening condition? Was Carter mentally capable of 

knowing the probable legal consequences of her actions?   

 

More to the point, we live in a society where it is almost imperative for 

victims and the family of those victims to get justice. This sometimes means 

that despite the lack of evidence and motive, someone will be blamed. From a 

legal perspective, we must ask ourselves, did Carter break any law? Research 

indicates that Massachusetts has no actual law preventing a person from aiding 

or assisting another in committing suicide trough text messages. The 

prosecutor argued that while there aren’t any specific laws against suicide 

assistance through oral or written conversations, it is a very common law 

crime in most states, to assist someone in committing suicide.  

 

                                                 
8
 Beth Schneider,: What is Citalopram? (Celexa), Everyday Health Media, medically 

reviewed by Ruthan White, PharmD, 2014, 

https://www.everydayhealth.com/drugs/citalopram, (last visited Feb.7, 2018). 
9
 Commonwealth v. Levesque, 766 N.E.2d 50 (Mass. Sup. Jud. Ct. 2002), 

https://www.casebriefs.com/blog/law/criminal-law/criminal-law-keyed-to-

kaplan/causation-criminal-law-keyed-to-kaplan/commonwealth-v-levesque/2/, (last 

visited Feb. 13, 2018). 

https://www.everydayhealth.com/drugs/citalopram
https://www.bloomberglaw.com/document/X6CUE4?jcsearch=766%2520N.E.2d%252050#jcite"&ORIGINATION_CODE=00344
https://www.casebriefs.com/blog/law/criminal-law/criminal-law-keyed-to-kaplan/causation-criminal-law-keyed-to-kaplan/commonwealth-v-levesque/2/
https://www.casebriefs.com/blog/law/criminal-law/criminal-law-keyed-to-kaplan/causation-criminal-law-keyed-to-kaplan/commonwealth-v-levesque/2/
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This raises the question of whether or not Carter would have also been 

accused of assisting Roy in committing suicide if she had broken up with him 

and he committed suicide as a result of the break up? Will it then be a crime 

for anyone to break up with their suicidal partner? Judge Moniz responded 

that Mr. Roy’s previous suicide attempts did not play a role in his decision.
10

 

Which raises the important question of what was considered to determine 

Carter’s guilt? Was it her words? If so, at what point did Carter’s persuasive 

words, an exercise of her right to free speech, become a crime? When 

exercising free speech, should one be held responsible for the way their words 

are interpreted? The prosecution might respond that if one’s words amount to 

conduct,  then those words are no longer necessarily protected by the First 

Amendment. But is it even realistic to believe Carter’s words could have 

killed Roy?  

 

Despite Judge Moniz’ attempt to exclude Roy’s mental state as factor, it is 

clear that Roy’s suicidal thoughts and previous suicide attempts are an 

important factor in this case.
11

 Thus, Carter’s mere suggestions and efforts to 

use reverse psychology should not even be considered at trial. Isn’t Roy 

responsible for procuring his own death? After all, that’s what he wanted all 

along. Of course, the prosecution will focus on their only evidence, the text 

messages. But this is bigger than the bad faith of two teenagers. This opens the 

door for our criminal justice system to invade our personal lives, which means 

intrude upon people’s privacy. Do we really want the courts to dictate the way 

we should advise those we care for? This could substantially affect the 

relationship of a doctor with his patient, simply because the doctor might be 

reluctant to give advice to suicidal patients. Furthermore, family members 

may feel as if they are incriminating themselves when giving moral support to 

their emotionally weak peers.  

 

It may be that the outcome of this case may dissuade people to engage in 

necessary dialogues because of the irrational fear of being prosecuted for the 

                                                 
10

 Melissa Hanson,  Why Michelle Carter was found guilty of involuntary 

manslaughter in Conrad Roy’s suicide, Masslive.com, June 16, 2017, 

http://www.masslive.com/news/index.ssf/2017/06/why_michelle_carter_was_found.ht

ml, (last visited Feb. 13, 2018). 
11

 Id. 

http://www.masslive.com/news/index.ssf/2017/06/why_michelle_carter_was_found.html
http://www.masslive.com/news/index.ssf/2017/06/why_michelle_carter_was_found.html
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way they have conveyed their opinions. As opined by David Rossman in a 

recent Newsweek article, “Those who responsibly participate in end-of-life 

decisions by others should not have to rely on the discretion of people who are 

in the business of administering our system of punishment. The Massachusetts 

Supreme Judicial Court’s opinion allowing the Carter case to go to trial gave a 

subtle hint that it would not look kindly on an extension of its ruling to these 

kinds of cases
.12

 "There is no doubt about the challenges that judges undergo 

when deciding cases that can result in the deprivation of life, liberty or 

property, especially those cases involving young teenagers like Michelle 

Carter. However, despite the circumstances and the pressure that society may 

bring to the court, it would be logical in this case to take a philosophical 

approach that would help explain Carter’s motive and perhaps lead to 

overturning her conviction. Carter will have to live with this guilt forever 

because her weak conscience and damaged character will serve as her life 

sentence. While she may be legally wrong, mentally she’s a broken girl in 

desperate need of moral support. This case, if not later overturned, will 

become a precedent for emotionally disturbed people with good intentions to 

be punished for the way others interpret their words. Michelle Carter has 

therefore been denied due process and her First Amendment rights have been 

violated. As a result, her conviction should be revoked and rather than serving 

fifteen months in prison, she should be offered lifetime medical and 

psychological assistance. 

 
 

 

 

                                                 
12 David Rossman, Texting Suicide Trial: Will guilty verdict in Michelle Carter case 

change laws for good? Newsweek, June 20, 2017, http://www.newsweek.com/words-

kill-teenagers-text-message-incited-her-boyfriends-suicide-should-she-be-627535, 

(last visited Feb. 7, 2018). 

 

http://law.justia.com/cases/massachusetts/supreme-court/2016/sjc-12043.html
http://law.justia.com/cases/massachusetts/supreme-court/2016/sjc-12043.html
http://www.newsweek.com/words-kill-teenagers-text-message-incited-her-boyfriends-suicide-should-she-be-627535
http://www.newsweek.com/words-kill-teenagers-text-message-incited-her-boyfriends-suicide-should-she-be-627535
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Due Process: Not for Everyone? 
By Edward Lynch 

 
Introduction 

The United States Constitution is the backbone of our Republic.  It is a 

document which has stood the test of time and which has been the impetus in 

helping the United States of America establish itself as an example to others – 

a city on a hill, so to speak. It is the blueprint for a government, which while 

imperfect, has endured the dangers and pitfalls that have brought other nations 

down.  While often challenged by emerging and growing trends that include 

individualism and changing social morays, it has stood up to the rigors of legal 

challenge.  

 

It is vigorously defended by legal minds with professional degrees with regard 

to such issues as abortion, equal rights based on gender and race and all of our 

citizens being afforded due process defined as a fundamental principle of 

fairness in all legal matters, both civil and criminal, especially in the courts. 

All legal procedures set by statute and court practice, including notice of 

rights, must be followed for each individual so that no prejudicial or unequal 

treatment will result. While somewhat indefinite, the term can be gauged by its 

aim to safeguard both private and public rights against unfairness.
1
   

 

The universal guarantee of due process is documented in the Fifth Amendment 

of the U.S. Constitution. The amendment provides that, “No person shall…be 

deprived of life, liberty, or property, without due process of law.”
2
  It is applied 

to all states through the application of the 14th Amendment, which states,  

 

 “All persons born or naturalized in the United States and subject to the 

jurisdiction thereof, are citizens of the United States and of the State 

wherein they reside.  No State shall make or enforce any law which 

                                                 
1
 Law.com, https://dictionary.law.com/Default.aspx?selected=595, (last visited Feb. 

23, 2018). 
2
U.S. Constitutional Amendments, FindLaw. 

http://constitution.findlaw.com/amendments.html, (last visited Feb. 4, 2018). 

https://dictionary.law.com/Default.aspx?selected=595
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shall abridge the privileges or immunities of citizens of the United 

States; nor shall any State deprive any person of life, liberty, or 

property, without due process of law; nor deny to any person within its 

jurisdiction the equal protection of the laws.
3
” 

From this basic principle flows many legal decisions determining both 

procedural and substantive rights.
4
 However, there are many times that due 

process is not afforded to individuals, especially if these individuals fall into 

the category of small business owners or entrepreneurs. 

 

Current Regulation 

 

It has been long established that a business entity cannot represent itself in 

court.
5
 According to Andrew Douglas in his article concerning corporate 

representation by non-attorneys, courts have applied this common law rule 

based on prohibiting the unauthorized practice of law and have offered three 

primary justifications.
6
  First, because a Corporation is a “hydra-headed entity 

and its shareholders are insulated from personal responsibility,” there must be 

one designated spokesperson accountable to the court.
7
 Second, "[u]nlike lay 

agents of corporations, attorneys are subject to professional rules of conduct 

and thus amenable to disciplinary action by the court for violations of ethical 

standards."
8
  Third, attorneys purportedly have the legal skills necessary to 

                                                 
3
 Id. 

4
 Gerald and Kathleen Hill, The People's Law Dictionary, Fine Communications, 

https://dictionary.law.com/Default.aspx?review=true, (last visited Feb. 4, 2018). 
5
 Nicholson Supply Co. v. First Federal Savings & Loan Association of Hardee 

County, 184 So.2d 438, (Fla. 2d DCA 1966). 
6
 Andrew Douglas, Vacate Default Entered Against Corporation Represented by Non-

Attorney, (May 24, 2014), https://douglasfirm.com/vacate-default-officer-represents-

corporation/, (last visited Feb. 23, 2018). 
7
  Oahu Plumbing and Sheet Metal, Ltd. v. Kona Construction, Inc., 60 Haw. 372, 

377-78, 590 P.2d 570, 574 (1979) (citing Austrian, Lance & Stewart, P.C. v. Hastings 

Properties, Inc., 87 Misc.2d 25, 27, 385 N.Y.S.2d 466, 467 (Sup.Ct. 1976). 
8
 Oahu Plumbing and Sheet Metal, Ltd. v. Kona Construction, Inc., 590 P.2d at 574 

(citing Merco Construction Engineers, Inc. v. Municipal Court, 21 Cal.3d 724, 

727, 581 P.2d 636, 641, 147 Cal.Rptr. 631, 636 (1978)).   

https://douglasfirm.com/vacate-default-officer-represents-corporation/
https://douglasfirm.com/vacate-default-officer-represents-corporation/
https://www.leagle.com/cite/21%20Cal.3d%20724
https://www.leagle.com/cite/581%20P.2d%20636
https://www.leagle.com/cite/147%20Cal.Rptr.%20631
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competently participate in litigation and other proceedings.
9
 When corporate 

agents are not attorneys, "a lack of legal expertise combined with a failure to 

maintain a proper chain of communication between the agents at each level of 

the action may act to frustrate the continuity, clarity and adversity which the 

judicial process demands."
10

 

 

Another court opined, "To allow a corporation to maintain litigation and 

appear in court represented by corporate officers or agents only would lay 

open the gates to the practice of law for entry to those corporate officers or 

agents who have not been qualified to practice law and who are not amenable 

to the general discipline of the court."
11

 Jonathan Macey in his book, Macey 

on Corporation Laws,
12

  quoted a number of court decisions, which led him to 

conclude that the act of filing a complaint constitutes the practice of law.
13

 He 

identified a case as an example, where a real estate broker submits the usual 

form for an earnest money contract to a court and that contract only identified 

facts.
14

 Macey went on to say that, if a person, not authorized to practice law 

were to fill out forcible entry and detainer complaints, that would constitute 

the unauthorized practice of law.
15

  

 

Our inquiry will turn to whether the product, the complaint of that 

                                                 
9
 Oahu Plumbing and Sheet Metal, Ltd. v. Kona Construction, Inc., 590 P.2d at 575.

2
 

See also State ex rel. Western Parks v. Bartholomew County Court, 270 Ind. 41, 44-

5, 383 N.E.2d 290, 293 (1978).   
10

 Land Management, Inc. v. Department of Environmental Protection, 368 A.2d 602, 

603 (Me. 1977). 
11

 Union Savings Ass'n v. Homeowners Aid, Inc., 23 Ohio St.2d 60, 64, 262 N.E.2d 

558, 561 (1970). 
12

 Jonathan Macey, Macey on Corporation Laws: A Comparative Guide to the Model 

Business, (2017), Aspen Publishers. 
13

 Chicago Bar Association v. Quinlan and Tyson, Inc., 34 Ill.2d 116, 214 N.E.2d 

771 (1966)., construed in Jonathan Macey, Macey on Corporation Laws: A 

Comparative Guide to the Model Business, (2017), Aspen Publishers. 
14

 Housing Authority of County of Cook  v. Tonsul, 115 Ill.App.3d 739, 75 Ill.Dec. 

369, 450 N.E.2d 1248(1983), con strued in Jonathan Macey, Macey on Corporation 

Laws: A Comparative Guide to the Model Business, (2017), Aspen Publishers. 
15

 Jonathan Macey, Macey on Corporation Laws: A Comparative Guide to the Model 

Business, (2017), Aspen Publishers. 

https://www.leagle.com/cite/383%20N.E.2d%20290
https://www.leagle.com/cite/368%20A.2d%20602
https://www.leagle.com/cite/23%20Ohio%20St.2d%2060
https://www.leagle.com/cite/34%20Ill.2d%20116
https://www.leagle.com/cite/214%20N.E.2d%20771
https://www.leagle.com/cite/214%20N.E.2d%20771
https://www.leagle.com/cite/115%20Ill.App.3d%20739
https://www.leagle.com/cite/450%20N.E.2d%201248
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unauthorized practice (a non-attorney who filed the underlying complaint), 

must therefore be treated as null and void.
16

 

 

With very few exceptions, while a person may represent themselves pro se (a 

Latin term meaning “for oneself” or “on one’s own behalf”
17

), a corporation 

may not represent itself by having its officers represent the interest of the 

business: 

 

 The general rule is that an individual may appear pro se and represent 

themselves in court. Fla. Stat. § 454.18. This general rule does not 

apply to probate proceedings or to corporations. . . .A corporation, as a 

fictitious entity, may not appear pro se. Szteinbaum v. Kaes 

Invecsiones Valores, 476 So. 2d 247 (Fla. 3d DCA 1985).
18

  

 

This appears to be a violation of due process rights. There is a limited 

exception for corporations in small claims courts, if the amount is controversy 

is less than $5,000. In that case, an officer of the corporation may represent the 

corporation at any stage of the trial proceedings or any employee authorized in 

writing by an officer of the corporation.
19

 

 

A recent Florida court decision analyzed whether this exception applied to 

post-judgment collection litigation, and held that it does not. Judge Herbert M. 

Berkowitz, writing for the Hillsboro County Circuit Court, stated,  

 

“The phrase “trial court proceedings” as used in Fla. Sm. Cl. R. 

1.7050 (a) (2), does not extend corporate self-representation to post 

judgment proceedings. Once a small claim final judgment has been 

entered, wherein a corporation is a party, any further representation of 

                                                 
16

Housing Authority of County of Cook v. Tonsul, 115 Ill.App.3d 739, 75 Ill.Dec. 

369, 450 N.E.2d 1248(1983). 
17

 Legal Information Institute, https://www.law.cornell.edu/, (last visited Feb. 13, 

2018). 
18

 Summary of Unlicensed Practice of Law Cases, 

https://www.flcourts.org/core/fileparse.php/304/urlt/Summary-UPL-Cases.pdf, (last 

visited Feb. 13, 2018). 
19

 Rule 7.050 Florida Small Claims Rules 

https://www.leagle.com/cite/115%20Ill.App.3d%20739
https://www.leagle.com/cite/450%20N.E.2d%201248
https://www.flcourts.org/core/fileparse.php/304/urlt/Summary-UPL-Cases.pdf
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that corporation must only be by duly licensed counsel.”
20

 

 

Judge Berkowitz’s ruling evidenced that a small company’s officers are only 

afforded due process up to a certain limit. 

 

In Florida Bar v. Schramek, the court determined that it is in the best interest 

of the public, in general, to prohibit the practice of law by non-lawyers. 

 

 The court emphasized that the major purpose for prohibiting the 

unlicensed practice of law is to protect the consuming public from 

being advised and represented in legal matters by unqualified person 

who may put the consuming public’s interests at risk.”
21

  

Judge Berkowitz went on to explain that to extend the definition of “trial court 

proceedings” as applying to post judgment collection activities would be to 

ignore the concerns and warnings as expressed in State v. Sperry.
22

  In Sperry, 

the Court noted that the reason behind prohibiting the unlicensed practice of 

law is “to protect the public from being advised and represented in legal 

matters by unqualified persons over whom the judicial department can 

exercise little, if any, control in the matter of infractions of the code of conduct 

which, in the public interest, lawyers are bound to observe.”
23

   

 

Then in the Florida Bar v. Florida First Financial Group, Inc., the court found 

that conducting the necessary legal steps essential to the prosecution of post 

judgment collection activities, inherently and unquestionably constitutes the 

practice of law, because such prosecution requires legal skill and knowledge of 

the law greater than that possessed by the average citizen.
24

 

                                                 
20

 Auto Credit of Tampa, LLC v. Guerra, Case No. 12-CC-031183, FLWSUPP 

2101AUTO (Fla. 13
th

 Jud. Cir., Hillsborough County, September 12, 2013). 
21

 Florida Bar v. Schramek, 616 So.2d 979, 983 (Fla.1993), See also Florida Bar v. 

Furman, 376 So.2d 378, 381 (Fla.1979). 
22

 State v. Sperry, 140 So.2nd 587, 595 (Fla., 1962).  
23

 Id. 
24

 The Florida Bar v. Florida First Financial Group, Inc., 695 So.2nd 275, 277-

78(Fla. 1997), https://www.leagle.com/decision/1997970695so2d2751968, (last 

visited Feb. 13, 2018). 
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In Ohio, the Supreme Court of Ohio ruled that a non-lawyer officer or salaried 

employee of a limited liability company (LLC) does not engage in any 

unauthorized practice of law by completing or filing legal documents on 

behalf of the company in small claims court or by appearing in small claims 

court on behalf of the company. Provided, that the non-attorney does not 

engage in cross examination, argument or other acts of advocacy.
25

 

 

Other courts have responded similarly in the cases of small claims courts and 

have allowed limited representation as long as the representation does not 

cross into that particular court’s definition of “practicing law.”  According to 

the American Bar Association, the definition for practicing law in Florida 

concerns, 

 

 “. . . the giving of advice and counsel and the performance of services 

in legal matters for compensation constitute the practice of law .”
26

 

 

Practicing law may include legal advice to clients, drafting legal documents on 

behalf of clients and representing clients in legal proceedings. Essentially, 

anything a lawyer can charge a client for, is considered “practicing law.”
27

 But 

of course, lawyers and judges (who are usually practicing attorneys) and are 

frequently in the position of making rules or laws, have a conflict of interest 

because any law that would prohibit non-lawyers from practicing law means 

that the public must use legal representation, which keeps the market for 

attorneys active. Failure to do otherwise would constitute the allowing of 

competition with players outside of the profession. Therefore, it appears that 

the legal system has acted in its own best interest to perpetuate a system where 

the only way to access the courts and one’s constitutional rights is to pay a 

lawyer an often exuberant fee. Failure to hire a personal attorney would 

                                                 
25

 Cleveland Bar Assn. v. Pearlman, 106 Ohio St.3d 136, (2005), Ohio-4107. 
26

 The American Bar Association, State Definitions of the Practice of Law, 

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibil

ity/model-def_migrated/model_def_statutes.authcheckdam.pdf, (last visited Feb. 15, 

2018). 
27

 West's Encyclopedia of American Law, ed. 2. 2008, The Gale Group, Inc.  

 

https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/model-def_migrated/model_def_statutes.authcheckdam.pdf
https://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/model-def_migrated/model_def_statutes.authcheckdam.pdf
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practically result in a more likely denial of due process. This is especially true 

for small companies. 

Analysis 

Some industries are prone to being held hostage by their clients. Consider this, 

as an example, the construction industry or any business where it becomes 

cost prohibitive to defend their rights against potential litigants. In these 

industries, there are clients who prey on the knowledge that smaller businesses 

cannot afford to pay high price lawyers to represent small businesses up to 

certain amounts. These clients will refuse to pay the contractor, knowing that a 

court case would take more resources in time and money to fight and win than 

it would be worth for the contractor to walk from the situation.  If a small 

contractor isn’t paid their last 10% retainer on a $300,000 project, it is likely 

that a lawyer would charge upwards of $40,000 to be able to get the $30,000 

owed to the contractor.  This amount would be even higher if the case were to 

go to trial. 

 

However, it is not the unscrupulous client, or contractor who bears most of the 

responsibility in these matters. It is the lawyers who have set up conditions 

upon which there is no rational reason for lawyers to resolve the issues.  In 

fact, there is more of a financial incentive for lawyers to drag out a case via 

the minutiae of legal protocols, procedures and wrangling.  It is actually quite 

simple; lawyers generally make more money the longer a case goes on.  

Simply put, there is no incentive to resolve a case expeditiously. 

 

Lawyers who wrote the laws and which lawyers in front of judges, who used 

to be lawyers, have significantly more incentive to deny the ability of 

defendants or plaintiffs to represent themselves in legal proceedings, defend.  

Lawyers take advantage of the fact that a businessman who owns a small 

business needs to spend their day running their business to bring money in and 

they do not have the time to research procedural nuances in order to respond 

to even the most mundane legal matter.  Lawyers have set up a legal 

profession which emphasizes procedure rather than justice. 

 

It is not justice for a small businessperson to have to pay a lawyer more than 

$30,000 or $40,000 in order to take a case to trial to recover the $20,000 
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rightfully owed to them.  Many times, there is no provision in small contracts 

for lawyer’s fees to be recovered, even if the suit is successful.  And it may be 

that when a complaint is settled, each side will be responsible for their own 

lawyer’s fees. 

 

There are many times when a lawyer will require an exorbitant amount as a 

retainer before even beginning a case. These retainer amounts may not be 

exorbitant to a large company who may have an army of lawyers on staff, but 

to a small company, they can mean the difference between having access to 

due process or not… and it is the “not” which must be addressed. 

 

However, not to place the burden of guilt and corruption solely on the 

shoulders of lawyers, it is the legal system and what it has become that is 

ultimately at fault and must be adequately addressed to truly guarantee due 

process for all.  It is a system that has been set up, not to win, not to secure 

justice for their client, but to drag procedural matters out until such a time that 

the small business who cannot afford to go any further due to a lack of 

financial resources decides to “call uncle” and must ultimately settle, many 

times losing more money than they were seeking.  It is a system where a 

lawyer can be hired and when both sides drag the case out and the lawyer sees 

no prospect of being paid any longer, so they resign from the case. 

 

It makes sense that lawyers want to get along with other lawyers, for the most 

part.  They may have to do business with them in the future and they want to 

be viewed as “reasonable.”  The system has been set up to promulgate a long, 

dragged out process which, more often than not, provides for no 

winner…other than the lawyers.  Gone are the days when a lawyer is a true 

advocate for their clients.  The profession systematically bleeds clients dry of 

every last bit that they feel reasonably assured they are able to get away with 

and, when the client has had enough, they move to settle.  The cost for small 

businesses to take a case to trial is so cost prohibitive that they have no option 

but to settle after a long, drawn out procedural process of paying their lawyer 

until they can’t afford to pay any longer. 

 

The system has put in place an “out” or compromise for small companies, as 

mentioned above, the small claims court.  In some cases, small claims courts 



SPRING 2018             UNDERGRADUATE LAW JOURNAL  

100 

 

allow for a representative from a small business to represent their company in 

disputes under $5,000. However, in Florida, to be represented after a judgment 

is entered, the small business is no longer allowed to represent themselves.
28

   

The purpose of small claims court is to allow people to bring relatively minor 

claims before a judge without incurring considerable expense in the form of 

attorney's fees and court costs. By its very nature, small claims court is a 

simple, inexpensive and reasonably fast alternative to a full-blown lawsuit.
29

 

The considerable expense represented by attorney fees has become a 

significant point of concern. 

 

On the other hand, our system is also set up in such an onerous manner that 

even large companies are not immune to the economic injustices.  There are 

many times when large companies are sued in small claims court and, rather 

than incurring exorbitant legal costs which are significantly higher than the 

claim against them, they choose to settle these matters prior to the court date 

as it is more economically feasible to do so.  This sets a very serious precedent 

as this type of condition in our system opens up, even larger companies, to 

settling frivolous lawsuits due to the economic impact that defending 

themselves would create. 

 

In all cases, it is our system, which focuses more on procedural matters than 

substantive ones, where lawyers will not take a case without requiring large 

retainers or charging exorbitant hourly fees, that has made due process 

unavailable to all…especially small businesses.  In some cases, small 

businesses for tax reporting purposes are treated as individuals with the direct 

pass through tax treatment.  Corporations that choose a Subchapter S election, 

for federal income tax purposes, are closely held corporations that make the 

election to be taxed under Subchapter S of Chapter 1 of the Internal Revenue 

Code.
30

  This tax treatment is virtually the same as a Limited Liability 

                                                 
28

 The Florida Bar v. Florida First Financial Group, Inc., 695 So.2nd 275, 277-78 

(Fla. 1997), https://www.leagle.com/decision/1997970695so2d2751968, (last visited 

Feb. 13, 2018). 
29

 Leanne Philips, Take ‘Em to Court: Suing in Small Claims Court, Legal Zoom, , 

October 2009, https://www.legalzoom.com/articles/take-em-to-court-suing-in-small-

claims-court, (last visited Feb. 13, 2018). 
30

26 U.S. CODE § 1361  

https://www.legalzoom.com/articles/take-em-to-court-suing-in-small-claims-court
https://www.legalzoom.com/articles/take-em-to-court-suing-in-small-claims-court
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Company or Limited Partnerships` where the company issues a K-1 which is a 

direct pass through to the individual owner of the company.  Therefore, the 

federal government allows for the treatment of some small businesses as 

individuals. 

 

Even the court’s rulings are suspect in this matter of an entity or company 

representing itself, particularly when dealing with a small company.  When the 

court decided in Oahu Plumbing and Sheet Metal, Ltd. V. Kona Construction, 

Inc.,
31

 that a corporation is a hydra-headed entity and its shareholders are 

insulated from personal responsibility,
32

 we must ask if the court’s decision is 

relevant for a small business where there may be only one or two members of 

the company. Additionally, it can be argued that the shareholders of a small 

company are not insulated from personal responsibility because the inability to 

be able to represent itself opens up the shareholders, or owners, to complete 

financial loss if the business represents the whole or substantial part of their 

resources. 

 

Then, when the court decided, also in Oahu, that "[u]nlike lay agents of 

corporations, attorneys are subject to professional rules of conduct and thus 

amenable to disciplinary action by the court for violations of ethical 

standards,"
33

 the court failed to consider the situation of small companies on 

several levels. Small companies are harmed when an attorney takes a case and 

pursues a matter that has little to no chance of a successful resolution. 

Attorneys are not typically exposed to ethical violations for accepting and 

pursuing a case that has little chance of success. Yet, the small business person 

is left with a substantial legal bill for a high-risk effort, that they may have 

sought legal counsel to evaluate before the legal fees accrued. It is also 

                                                 
31

  Oahu Plumbing and Sheet Metal, Ltd. v. Kona Construction, Inc., 60 Haw. 372, 

377-78, 590 P.2d 570, 574 (1979) (citing Austrian, Lance & Stewart, P.C. v. Hastings 

Properties, Inc., 87 Misc.2d 25, 27, 385 N.Y.S.2d 466, 467 (Sup.Ct. 1976), construed 

in Jonathan Macey, Macey on Corporation Laws: A Comparative Guide to the Model 

Business, (2017), Aspen Publishers.  
32

 Id. 
33

 Oahu Plumbing and Sheet Metal, Ltd. v. Kona Construction, Inc., 590 P.2d at 574 

(citing Merco Construction Engineers, Inc. v. Municipal Court, 21 Cal.3d 724, 

727, 581 P.2d 636, 641, 147 Cal.Rptr. 631, 636 (1978)).   

https://www.leagle.com/cite/590%20P.2d%20570
https://www.leagle.com/cite/87%20Misc.2d%2025
https://www.leagle.com/cite/21%20Cal.3d%20724
https://www.leagle.com/cite/581%20P.2d%20636
https://www.leagle.com/cite/147%20Cal.Rptr.%20631
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important to note that the court has the ability to hold an owner representing 

their company in contempt of court for violation of professional rules of 

conduct.
34

  Thus, the court is not without recourse in protecting the 

shareholders in the event of misconduct. The Oahu decision failed to take into 

consideration these other factors when determining that a company must be 

represented by a lawyer. 

 

Finally, what is taught in law school is more of a general knowledge of 

different aspects of law.  In some cases, law students may only take one course 

in the field in which they ultimately practice.  They may or may not have 

developed the requisite skills by the time they are in front of a judge.  

Additionally, it is not beyond the ability of a business owner to understand the 

procedures required in court and any judge truly seeking to promote justice 

should be more than willing to guide a non-lawyer to navigate the murky 

waters of legal jargon and procedural minutiae. 

 

Conclusion 

It is nearly impossible for man to create any system which will work perfectly 

all of the time.  Unfortunately, our legal system has morphed into a system 

which is more interested in preserving the status quo. We have a system where 

a defendant must pay exorbitant legal fees to defend itself or file a righteous 

lawsuit against those who have wronged them.  The inability of small 

businesses to represent themselves is a blatant denial of the protections 

provided for in the Constitution.  After all, small businesses such as limited 

liability companies (LLC), partnerships, sole proprietorships and corporations 

which elect sub-chapter S treatment are all companies where there is a direct 

pass through of income and are treated as individuals.  Likewise, these 

companies should also be treated as individuals when it comes to representing 

themselves in courts of law and all legal matters.   

 

Small businesses, which are treated as individuals for filing their own 

paperwork, filing their taxes, having a pass-through tax treatment and having 

                                                 
34

 Model Rules of Professional Conduct, American Bar Association, 

https://www.americanbar.org/groups/professional_responsibility/publications/model_r

ules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope

.html, (last visited Feb. 15, 2018). 

https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope.html
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope.html
https://www.americanbar.org/groups/professional_responsibility/publications/model_rules_of_professional_conduct/model_rules_of_professional_conduct_preamble_scope.html
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“limited” corporate protection should be able to represent themselves or pick a 

person within the entity who will act on behalf of the entity in court.  If small 

businesses are continued to be denied the ability to represent themselves in 

any legal proceedings, the entity and the individuals owning the entity are, 

unequivocally, denied the right of due process provided for by the United 

States Constitution which constitutes a violation of their civil rights. 
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Automotive Industry Meets Environmental Laws 
By Erica Noblecilla 

 

As technology around us is thriving, so is the automotive industry. 

Technological advances have allowed car companies such as Toyota and 

Honda to adopt environmentally-friendly cars. Alongside both the negative 

and positive aspects of the evolving automotive industry, the environment is 

one of the many important areas of human life that has been and continues to 

be affected. The relationship between the environment and fuel-powered cars 

and their emissions, as well as entirely electric powered cars requires 

thoughtful consideration concerning regulations. Although U.S. citizens are 

becoming more aware of the relationship between emissions and the 

environment, it is imperative that we  pay attention to the legislation involved. 

The laws and regulations currently in place do enable advancements. 

However, some also serve as barriers. Everyone wants a healthy planet, but the 

real question is - should the U.S. Congress have the power to require certain 

standards of an industry in order to ensure safety and health standards or can 

the government ignore scientific research and choose a more politically 

preferable option?  

 

Every second the air in the atmosphere is getting obstructed and polluted with 

dozens of fossil fuels, toxins, and dangerous chemicals. Moreover, while cars 

have become so essential to the everyday lifestyle of millions of individuals 

across the globe, the emissions humans have created in turn is damaging the 

earth’s environmental stability and adversely affecting the health of humans.
1
 

 

Collectively, cars and trucks account for nearly one-fifth of all US 

emissions, emitting around 24 pounds of carbon dioxide and other 

global-warming gases for every gallon of gas. About five pounds 

comes from the extraction, production, and delivery of the fuel, while 

the great bulk of heat-trapping emissions, more than 19 pounds per 

gallon, comes right out of a car’s tailpipe. In total, the US 

transportation sector, which includes cars, trucks, planes, trains, ships, 

and freight, produces nearly thirty percent of all US global warming 

                                                 
1
 V. K. Ahluwalia Environmental Studies:Basic Concepts, Science, (2013). 
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emissions, more than almost any other sector.
2
 

 

The statistics above account for only the emissions across America. The total 

percentage of emissions feeding the atmosphere is quite astounding, “The U.S. 

has 30 percent of the world's automobiles, yet it contributes about half of the 

world's emissions from cars.” 
3
 This amount of pollutants entering the 

atmosphere at an unprecedented rate is an issue worthy of regulations. Without 

the negative effect of these emissions, the issue of environment versus 

transportation would not surface. It is particularly disturbing that such a large 

percentage of emissions entering the atmosphere comes from America.  

 

The pollutants that affect the environment include four areas: carbon 

monoxide, hydrocarbons, nitrogen oxygen from burning fuel, and small 

particles that harm the human body.
4
  In terms of the legislation currently put 

in place to remediate the issue of fuel emissions entering the atmosphere, there 

are dozens of regulations by the Environmental Protection Agency (EPA) that 

pertain to cars, highway heavy-duty vehicles, and more.
5
 Cars do harm the 

environment, it is something that is clear and has been clear for quite some 

time, so the time has come to begin experimenting with alternatives. Electric 

cars are gaining in popularity,
6
 but what else is there?  

 

                                                 
2
 Car Emissions and Global Warming, Union of Concerned Scientists, 

https://www.ucsusa.org/clean-vehicles/car-emissions-and-global-

warming#.WpGW3OdG2M-, (last visited Feb. 24, 2018). 
3
 Linda Brinson, How Much Air Pollution Comes From Cars?, How Stuff Works, 

Aug. 28, 2012, https://auto.howstuffworks.com/air-pollution-from-cars.htm, (last 

visited Feb. 24, 2018). 
4
 Car Emissions and Global Warming, Union of Concerned Scientists, 

https://www.ucsusa.org/clean-vehicles/car-emissions-and-global-

warming#.WpGW3OdG2M-, (last visited Feb. 24, 2018). 
5
 Regulations for Onroad Vehicles, Environmental Protection Agency, 40 CFR Parts 

85, 86, 600, et al., https://www.epa.gov/regulations-emissions-vehicles-and-

engines/regulations-onroad-vehicles-and-engines, (last visited Feb. 24, 2018).   
6
 Debbie Kirkley, Electric Cars Are Gaining in Popularity, But Will the Bubble 

Burst?, Huffington Post, April 26, 2017, http://www.huffingtonpost.co.uk/debbie-

kirkley/electric-cars-are-growing_b_16230580.html, (last visited Feb. 24, 2018). 

https://www.ucsusa.org/clean-vehicles/car-emissions-and-global-warming#.WpGW3OdG2M-
https://www.ucsusa.org/clean-vehicles/car-emissions-and-global-warming#.WpGW3OdG2M-
https://auto.howstuffworks.com/air-pollution-from-cars.htm
https://www.ucsusa.org/clean-vehicles/car-emissions-and-global-warming#.WpGW3OdG2M-
https://www.ucsusa.org/clean-vehicles/car-emissions-and-global-warming#.WpGW3OdG2M-
https://www.epa.gov/regulations-emissions-vehicles-and-engines/regulations-onroad-vehicles-and-engines
https://www.epa.gov/regulations-emissions-vehicles-and-engines/regulations-onroad-vehicles-and-engines
http://www.huffingtonpost.co.uk/debbie-kirkley/electric-cars-are-growing_b_16230580.html
http://www.huffingtonpost.co.uk/debbie-kirkley/electric-cars-are-growing_b_16230580.html
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Despite the worrisome facts of emissions threatening the sustainability of the 

environment, a new trend has surfaced. This trend, and a quite honest solution 

to this issue, is the making of electric cars. The current mogul, Elon Musk, 

owner of Tesla, has fed and continues to feed this trend with his 100% electric 

cars that are sleek, popular, sexy, and efficient.
7
 Aside from Musk’s creations, 

there are other cars offered by already popular brands such as Honda and 

Hyundai that are also producing electric cars.  

 

So what exactly are electric cars? Electric cars are 100% emission free 

vehicles.
8
 This means, no more pollutants and a big farewell to nitrogen oxide 

and other harmful pollutants. These automobiles need nothing more than 

electricity to run and give off zero emissions into the atmosphere. There are 

benefits and disadvantages of an electric car system. However, when 

considered in the context of decreasing global pollution problems, electric cars 

look like a good solution. One of the solutions to decreasing global warming 

and the environmental issues surrounding life on earth is essentially getting rid 

of emissions since it amounts to such a high percentage of the internal heat on 

the planet. The benefits of electric cars include the fact that they are cheaper to 

run, they can be charged at home or work, there’s no engine noise, they’re 

quick, tax breaks and government subsidies are available, they’re safer, they’re 

less maintenance, and well of course - they’re environmental friendly.
 9
 

 

The negative problems with  these sleek and slender vehicles include the 

reality that there are few options available, there is a very limited 

infrastructure for charging stations, the cost is substantial, and there is a 

marginal market for the vehicles. The concept that these vehicles depend on 

electricity may be environmentally attractive, however, the source of the 

electricity for the car can be counterintuitive and surprisingly even more 

                                                 
7
 Elon Musk, CEO and Chairman, Tesla, Forbes Profiles, Feb. 24, 2018, , 

https://www.forbes.com/profile/elon-musk/, (last visited Feb. 24, 2018).  
8
 What Is An Electric Car? Conserve Energy Future, https://www.conserve-energy-

future.com/advantages-and-disadvantages-of-electric-cars.php, (last visited Feb. 24, 

2018). 

9 Brad Berman, Electric Cars Pros and Cons, plugincars, Sept. 29, 2016, 

http://www.plugincars.com/electric-cars-pros-and-cons-128637.html, (last visited 

March 20, 2018). 

https://www.forbes.com/profile/elon-musk/
https://www.conserve-energy-future.com/advantages-and-disadvantages-of-electric-cars.php
https://www.conserve-energy-future.com/advantages-and-disadvantages-of-electric-cars.php
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harmful than regular automobiles.
10 

Suppose 75% of the future charging 

stations, hypothetically speaking, get their electricity from a coal-fired power 

plant, “In fact, the environmental and human health costs of operating an 

electric vehicle using electricity generated from coal may be as much as 80 

percent greater than driving a gasoline-powered vehicle.”
11

  

 

Additionally, one must also think about making the parts of the car. The 

engines on these electric powered cars may be gone, but what about the paint, 

the metal, the copper, steel, rubber, and more counterintuitive materials that 

are produced for the making of the car itself? Although at the surface it may 

seem these benefits outweigh the disadvantages, it’s also important to consider 

the legal and economic aspects of regulating the system.  

 

For decades, companies have burned and used non-renewable resources. 

Fossil fuels have been used to manufacture equipment such as cars, planes, 

and medical instruments, all of which are essentials for human health and 

safety. Quite literally, humans are using energy in such a way that it has an 

expiration date for life on this planet.… How smart. And that has formed the 

controlling impetus for our debate, it is not about right or wrong, it is simply 

the nature of politics and the government. Just because these new kinds of cars 

are so attractive to the human mind, one should not doubt for one second that 

there are in fact many loopholes and back doors that pose perhaps even bigger 

threats to the environment’s sustainability and human health. Moreover, 

politicians and the government exacerbate the problem when they take actions 

that impede economic benefits and opportunities. And sometimes, they even 

choose to disregard the best interest of the system and they also sometimes 

disregard the preferences of the popular vote.  

 

Is it possible for the United States Congress to require certain standards?  

Fortunately for individuals like Elon Musk and the Environment Protection 

Agency, the federal government is on board with promoting electric 

automobiles. A big way in which the federal government can impact the notion 

                                                 
10 Id. 
11

 Bobby Magill, Electric Cars, a Mixed Bag for Health, Climate, Climate Central, 

http://www.climatecentral.org/news/electric-cars-mixed-bag-for-climate-18447, (last 

visited Feb. 24, 2018).  

http://www.climatecentral.org/news/electric-cars-mixed-bag-for-climate-18447
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of electric powered cars is by promoting research and development,  

 

“Federally funded R&D is one of several means that include standards 

on fuel efficiency, limits on exhaust emissions, federal purchase of 

hybrid and electric vehicles, tax or other rebates for purchase of 

hybrid vehicles, initiation of a carbon tax, and funding construction of 

hybrid and electric vehicle infrastructure, such as battery charging 

stations, etc.”
12

 

 

The federal government can do this by promoting specific research like fuel 

cell research programs. The government can also enact policies and legislation 

in order to accomplish this task. For example, The American Recovery and 

Reinvestment Act of 2009,
13

 “established tax credits for purchasing electric 

vehicles (between $2,500 and $7,500 per vehicle, depending on the battery 

capacity) and conversion kits to retrofit conventionally powered vehicles with 

electric vehicle capability ($4,000 per vehicle, maximum).”
14

  

 

According to the Hybrid & Electric Vehicle Technology Collaboration 

Programme, it was anticipated that New Corporate Average Fuel Economy 

(CAFE) standards would be created and would encourage the expanded 

market entry of electric drive technologies. “Stricter CAFE standards require 

cars and light trucks from the 2012 model year (which began sales during 

2011) to have an average fuel economy that is 16% greater than the 25.5 mpg 

average for cars and light trucks for previous model years.”
15

  

 

The U.S. Congress can set and enforce certain standards for electric-powered 

vehicles, though they have delegated some of their power to the 

                                                 
12

 James, Gover, Do We Need Federal Government Policies to Promote the Adoption 

of Electric Vehicles?, Transportation Electrification Community, Nov. 2013, 

https://tec.ieee.org/newsletter/november-2013/do-we-need-federal-government-

policies-to-promote-the-adoption-of-electric-vehicles, (last visited Feb. 24, 2018). 
13

 Public Law 111-5 (2009) 
14

 United States – Policies and Legislation, Hybrid & Electric Vehicles, Technology 

Collaboration Programme, http://www.ieahev.org/by-country/united-states-policy-and-

legislation/, (last visited Feb. 24, 2018). 
15

 Id.  

https://tec.ieee.org/newsletter/november-2013/do-we-need-federal-government-policies-to-promote-the-adoption-of-electric-vehicles
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Environmental Protection Agency to regulate this industry.  Article 1 of the 

United States Constitution, states, "All legislative Powers herein granted shall 

be vested in a Congress . . ,"
16 

so according to this doctrine all power to pass 

laws lies in the hands of Congress. However, since the Supreme Court’s 

decision in J.W. Hampton, Jr. & Co. v. United States
17 

case, the power to 

regulate may be delegated by Congress to the appropriate administrative 

agency. In the case of regulating the electric-powered vehicle industry, it is the 

Environmental Protection Agency that regulates this industry.
18 

 

 

There are instances where both Congress and federal agencies seem to look 

the other way or ignore factors that should trigger some sort of regulatory 

action. When they choose to ignore facts and look the other way, the 

opportunity for corruption emerges. Although federal agencies hold a lot of 

power, Congress can still control them by cutting funding. By taking 

legislative action, Congress can direct administrative agencies to take explicit 

action to make things happen. For example, it is the federal agencies and the 

President that work together to propose budget plans. However, it is Congress, 

by way of The Congressional Budget and Impoundment Control Act of 

1974,
19 

who approves or disapproves these proposals. Therefore, Congress 

could decide to lower the funding for the EPA in 2019.
20 

 

 

One of the most effective government policies affecting the market of electric 

vehicles concerns  tax credits currently offered. However, these may not be 

                                                 
16 U.S. Constitution, Art. 1, Legal Information Institute, Cornell Law School, 

https://www.law.cornell.edu/constitution/articlei, (last visited Mrch 20, 2018). 

17 276 US 394 (1928), https://www.oyez.org/cases/1900-1940/276us394, (last visited 

March 20, 2018). 

18 David Schoenbrod, Clean Air, Congress and the Constitution: Why The Delegation 

Ruling Was Correct, Competitive Enterprise Institute, https://cei.org/studies-

point/clean-air-congress-and-constitution-why-delegation-ruling-was-correct, (last 

visited March 20, 2018). 

19 The Congressional Budget and Impoundment Control Act of 1974,  2 

U.S.C. §§ 601–688. 

20 Policy Basics: Introduciton to the Federal Budget Process, Center on Budget and 

Policy Priorities, https://www.cbpp.org/research/policy-basics-introduction-to-the-

federal-budget-process, (last visited March 20, 2018). 

https://www.law.cornell.edu/constitution/articlei
https://supreme.justia.com/cases/federal/us/276/394
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https://www.law.cornell.edu/uscode/text/2/601
https://www.law.cornell.edu/uscode/text/2/688
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around for much longer.
21

 So what exactly is the tax cut? “Section 30d of the 

tax code gives electric vehicle buyers up to $7,500 off their tax bill – or allows 

leasing companies to receive the credit and lease EVs for lower rates.” 
22 

Initially, the upfront cost of making electric vehicles was substantial and the 

idea needed financial support from the government.  However, once the 

infrastructure is developed sufficiently and as the electric vehicle industry 

grows, federal funding may not be as essential. However, if the government 

were to cut funding for electric vehicles now, it could create a barrier for the 

continued evolution of the market. So the government may continue to play a 

major role in the development of electric vehicle market. This funding is not 

made available through a federal agency, but comes directly from Congress. 

So, it is Congress that has the power to determine the evolution of electric 

vehicles.  

 

The power of the government to regulate electric vehicles is important to 

understand, especially in light of the tremendous growth and potential of this 

industry. These vehicles are so new that it is difficult to determine whether the 

regulations concerning their use are sufficient or not. Enabling the potential 

growth of the market also deserves significant consideration. The loopholes 

and backdoors that the politicians and government officials are aware of is 

what the public must uncover in order to formulate a concrete opinion on this 

matter. The government does have the control and although federal agencies 

also have control, it is imperative to remember that they are federal agencies 

and are connected and ultimately supervised by Congress.  

 

In essence, the government can indirectly require certain standards, but the 

power is in the hands of the federal agencies and more specifically, the EPA in 

this case. But it also means that the government may seek to solve a problem 

                                                 
21 James Stewart, Electric Vehicle Tax Credit Survives, But G.M. and Tesla Aren’t 

Cheering, The New York Times, Jan. 11, 2018, 

https://www.nytimes.com/2018/01/11/business/electric-vehicles-taxes-tesla-gm.html, 

(last visited Mrch 20, 2018). 

22 Josh Goldman, Hey Congress! Here’s Why You Can’t Scratch The Electric Vehicle 

Tax Credit, Union of Concerned Scientists, https://blog.ucsusa.org/josh-goldman/hey-

congress-heres-why-you-cant-scrap-the-electric-vehicle-tax-credit, (last visited March 

20, 2018). 
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and manipulate the system. As discussed above, Congress can choose to cut 

funding for an agency that is not performing as Congress prefers, or they may 

choose to leave the decision completely up to the federal agency itself to avoid 

responsibility. These options represent a more politically preferable option, but 

is it the right thing to do?   
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What are the public policy values concerning 

Immigration? 
By Prana Ramirez 

 
Immigration is a complex issue that is prominent in today’s politics with 

illegal immigration being at the forefront of President Trump’s recent policies. 

Congress has backed his position since late 2014 when complaints from 17 

states were filed seeking an injunction and declaratory relief against the 

executive actions put in place by former President Barack Obama. The 

injunction filed by the states claimed, “This lawsuit is not about immigration. 

It is about the rule of law, presidential power, and the structural limits of the 

U.S. Constitution.”
1
 This law suit dealt with issues raised by enacting the 

Deferred Action for Childhood Arrivals (DACA), the Deferred Action for 

Parents of Americans and Lawful Permanent Residents (DAPA), and the 

DREAM Act. These policies are designed to:
2
  

 

1. Clear a pathway to citizenship for illegal immigrants that have “a) 

entered the United States before their 16th birthdays, and (b) had been 

in the United States continuously for five years.” 
2. Allow immigrant parents to stay with their children instead of being 

deported. 

3. Focus the efforts of the Department of Homeland Security on actual 

threats from illegal immigration. 

 

The Debate 

 

On one side of the debate are those who believe illegal immigration is hurting 

                                                 
1 State of Texas, et al. v. United States of America, et al., Civil No. 1:14-cv-254, S.D. 

Texas, (2017), 

https://www.texasattorneygeneral.gov/files/epress/files/ImmigrationStatesFirstAmend

edLawsuit12092014.pdf, (last visited Feb. 21, 2018). 
2 Lori Robertson, The Facts on DACA, (Jan. 22, 2018), 

https://www.factcheck.org/2018/01/the-facts-on-daca/, (last visited Feb. 21, 2018). 
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the U.S. economy. Many times, those who believe illegal immigration is 

hurting the U.S. support building a wall across the U.S.-Mexico border similar 

to the Great Wall of China.  

 
President Trump recently claimed that, “The cost of building a permanent 

border wall pales mightily in comparison to what American taxpayers spend 

every single year on dealing with the fallout of illegal immigration on their 

communities, schools and unemployment offices.”
3
 This claim that illegal 

immigration is hurting the economy has been challenged by a study conducted 

by the Center for Immigration Studies which found that, "Undocumented 

immigrants contribute significantly to state and local taxes, collectively paying 

an estimated $11.64 billion a year.”
4
 None-the-less, the Trump administration 

is backing an injunction to halt DACA and DAPA from being implemented. 

The question is will the wall be affordable, will it be effective in creating 

greater safety, or will it cost the U.S. economy billions of dollars each year 

from lost revenue and lost intellectual capital? 

 

Legal Standards 

 

In a U.S. Supreme Court case decided in 2016, United States v. Texas,
5
 there 

was a 4-4 split that upheld the Fifth Circuit Court of Appeal’s
6
 ruling that 

supported an injunction forbidding the implementation of DACA and DAPA. 

The case included claims that the increased acceptance of illegal aliens in the 

border-states would spur an increase of illegal immigration and the costs of 

                                                 
3
 Donald Trump, Immigration Reform That Will Make America Great Again, 

https://assets.donaldjtrump.com/Immigration-Reform-Trump.pdf, (last visited Feb. 20, 

2018). 
4
 Steven Camarota, The Fiscal and Economic Impact of Immigration on the United 

States, (May 17
th

, 2013), The Center for Immigration Studies, 

https://cis.org/Testimony/Fiscal-and-Economic-Impact-Immigration-United-States, 

(last visited Feb. 20, 2018). 
5
 U.S. v. Texas, S.Ct. No. 15-674 (June 23, 2016), http://www.scotusblog.com/case-

files/cases/united-states-v-texas/, (last visited Feb. 20, 2018).  
6
 U.S. V. Texas, S.D. Texas, No. 15-40238(Nov. 25, 2015), 

http://www.ca5.uscourts.gov/opinions%5Cpub%5C15/15-40238-CV0.pdf, ((last 

visited Feb. 20, 2018). 
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such an influx would drain the resources of border-states. Also, there was 

concern for the threat of violence in communities experiencing increased 

immigration. The case also addressed the question of whether the appropriate 

procedures for enacting immigration reform was followed.   

 

In reference to whether the DACA and DAPA program would increase the 

threat of violence in communities, a 2013 study concluded that immigration is 

“strongly associated with less violence in a neighborhood.”
7
 Despite these 

findings, the court focused on the procedural grounds by which these policies 

were enacted, they were enacted by Executive Order rather than Congressional 

law making.  The court found the policies were an overreach of federal power, 

having attempted to bypass Congress by calling DAPA merely a general 

guidance issued to Department of Homeland Security employees and therefore 

would not violate the Take Care Clause of the Constitution which states the 

president must, “take care that the laws be faithfully executed.” 
8
 President 

Obama’s declaration to not uphold the laws enforcing immigration policy set 

forth by the Immigration and Naturalization Act, as well as the Administrative 

Procedure Act, was deemed unconstitutional.
9
 

 

Benefits of Immigration to the U.S. 

 

Based on the facts that illegal immigration can provide a net benefit in terms 

of economic prosperity and safety,
10

 DACA and DAPA should be embraced by 

the Federal government, not taken down. It goes against our creed of 

“Give me your tired, your poor, Your huddled masses yearning to breathe free, 

                                                 
7
 Roberto Farley, No Evidence Sanctuary Cities ‘Breed Crime,’ Fact Check,  

(February 10
th

, 2017), https://www.factcheck.org/2017/02/no-evidence-sanctuary-

cities-breed-crime/, (last visited Feb. 20, 2018). 
8
 U.S. Constitution, Article II, Section 3. 

9
U.S. V. Texas, S.D. Texas, No. 15-40238(Nov. 25, 2015), 

http://www.ca5.uscourts.gov/opinions%5Cpub%5C15/15-40238-CV0.pdf, ((last 

visited Feb. 20, 2018). 
10

 Eduardo Porter, How to Make America Greater: More Immigration, N.Y. Times, 

Feb. 7, 2017, https://www.nytimes.com/2017/02/07/business/economy/restricting-

immigration-would-make-america-smaller-not-greater.html, (last visited Feb. 22, 

2018). 
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The wretched refuse of your teeming shore.”
11

 America is considered a land of 

opportunity, where refugees of conflict are supposed to have a right to pursue 

happiness. Illegal immigrants may be fleeing from either substandard 

conditions or rampant violence in their home country. Places such as Mexico, 

El Salvador, or Cuba aren’t providing their citizens with the same 

opportunities as America, and once immigrants arrive, they work hard to 

contribute to society.  

 

Researchers at the Cato Institute in 2012 estimated that mass deportations 

would reduce economic growth by “$250 billion per year.”
12

 That amount of 

growth is tremendous and the sheer scale of such deportation operations are 

hard for the DHS with their limited budget of $44.1 billion to comprehend.
13

 

 

Conclusion 

 

The negative effect of the immigration policies directed by President Trump 

would be disastrous for our economy. His preposterous claims that, “I will 

make Mexico pay for that wall. . . Mark my words,”
14

 hurt our image as a 

democracy. In order to improve our economy, there should be policies put in 

place to welcome immigration, which is what made this country as prosperous 

as it is. “George Borjas, the nation's leading immigration economist estimates 

that the presence of immigrant workers (legal and illegal) in the labor market 

makes the U.S. economy (GDP) an estimated 11 percent larger ($1.6 trillion) 

                                                 
11
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rd
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each year.”
15

 The idea behind DACA and DAPA is not to allow anyone, 

including violent offenders and criminals, to obtain citizenship, but instead 

give those that are striving for a better life a chance for one. The Supreme 

Court should review the case as soon as possible and remove the injunction 

that has been put in place. Congress should take action to not only support 

DACA and DAPA, but include new policies to make obtaining citizenship a 

less arduous process. Some applications take years to go through, and by the 

time they are approved, the immigrant has already been deported. The entire 

system needs an overhaul and should start with the Supreme Court’s reversal 

of the ill-advised injunction. 
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Libel in Social Media 
By Cameron Ryan 

 
Libel is defined as “a statement or representation published without just 

cause and tending to expose another to public contempt.”
1
 Libel has 

been present throughout the course of our country’s history. According 

to some, libel poses a threat to free speech. And we have seen it change 

with the centuries, particularly with the advent of technology. 

Defamation laws had to expand with Facebook and Twitter inviting the 

global opinion and publishing it in an unedited version to the public. 

Since this advancement of globalization through the internet there has 

been a whole new class of statutes dealing with defamation in 

cyberspace - particularly on social media. By analyzing the history of 

anti -defamation laws, we can get a better grasp on the needed 

development of libel laws in a digital age.  

 

A Brief History Of Libel 

 

The New World’s courts encountered libel for the first time in the 

Crown v. Peter Zenger case in New York, in 1735. In 1733, the New 

York Weekly Journal was established by former Judge Lewis Morris, 

and the attorneys of William Smith and James Alexander who, “through 

articles, satire and lampoons, accused the Cosby administration of 

tyranny and violation of the people's rights.
2
 Consequently, Governor 

Cosby wanted to shut the newspaper down. Peter Zenger, the journal’s 

printer, was accused of publishing “seditious libel”.
3 

However, through 

the defense of his attorneys, William Smith, James Alexander, and the 

                                                 
1
 Libel, Merriam-Webster (2018), https://www.merriam-webster.com/dictionary/libel 

(last visited Jan 24, 2018). 
2
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appointed Cosby loyalist John Chambers, he was found not guilty. The 

New York Weekly Journal was not guilty because they published 

truthful information which the prosecuting attorney failed to disprove. 

With Alexander’s closing statement reiterating the importance of liberty 

under the Crown, truth as a defense to defamation won the day. A long 

time passed before another landmark libel case appeared. Finally, two 

hundred and thirty-nine years later, in 1974, libel was brought to the 

forefront once again in Gertz v. Robert Welch.
4
  

 

Gertz v. Robert Welch would set a powerful standard for libel cases in 

America. It set the standards for libel cases concerning both private 

citizens and public citizens. The case concerned Plaintiff, Elmer Gertz, 

an attorney who represented the family of a man shot and killed by 

police Officer Nuccio. The defendant in this case represented a 

magazine that published what the plaintiff considered libelous 

statements about himself. In the underlying case of the young man, 

Nelson, who was killed by Officer Nuccio, the state authorities 

prosecuted Nuccio for the homicide and ultimately obtained a 

conviction for murder in the second degree. The Nelson family then 

retained Elmer Gertz, a reputable attorney, to represent them in civil 

litigation against Nuccio.
5
  

 

Gertz was able to successfully win the case for the Nelson family. But 

an article was published afterwards which was entitled, “FRAME-UP: 

Richard Nuccio And The War On Police.”
6
 The Supreme Court noted 

that in the magazine article, Gertz was criticized as being part of a 

communist campaign to undermine the authority of police officers, and 

                                                 
4
 Gertz v. Robert Welch, Inc., 418 U.S. 323 (1974), Justia Law, 

https://supreme.justia.com/cases/federal/us/418/323/case.html (last visited Jan 24, 

2018). 
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6
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that Gertz was a “Leninist" and a "Communist-fronter.”
7
 When the libel 

case reached the Supreme Court, it was with the judicial finding  by the 

general trial judge and the court of appeals that the publication was 

protected, since Gertz was technically a public figure. Therefore, the 

New York Times Co. v. Sullivan
8
 libel case conclusion held true, the 

publisher was protected. However, a publisher is protected from libel 

only on “the grounds that the defamatory statements concern an issue of 

public or general interest.”
9
 In the end, the Supreme Court held that the 

petitioner was not a public figure, due to the absence of any kind of 

general fame or notoriety that Gertz could claim. Rather, “the public 

figure question should be determined by reference to the individual's 

participation in the controversy giving rise to the defamation. 

Petitioner's role in the Nuccio affair did not make him a public 

figure.”
10

 Through Gertz v. Robert Welch, there was a standard of 

applicability concerning how libel laws affected a public or private 

individual. The courts provided a succinct legal definition for both. 

Gertz v. Robert Welch can be crucial in determining how libel applies to 

each person, from businessman to congressman to paperboy. 

 

The third historic case needed to show how libel is processed in 

American courts is Harte-Hanks Communications v. Connaughton, in 

which Daniel Connaughton sued Harte-Hanks Communications for 

defamatory statements. Connaughton was running for Municipal Judge 

of Hamilton, Ohio. A grand jury witness named Thompson reported to a 

Harte-Hank Communications employee, “that Connaughton had used 

"dirty tricks" and offered her and her sister jobs and a trip to Florida "in 

                                                 
7
 Id.  

8
 New York Times Co. v. Sullivan, 376 US 254, 84 S. Ct. 710, 11 L. Ed. 2d 686  (S. 
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appreciation" for their help in the investigation.”
11

 The investigation 

referred to the bribery charges brought against the incumbent judge’s 

Director of Court Services. When faced with these remarks, 

Connaughton went to court. The case eventually made its way to the 

Supreme Court who had to refine the malice test to ensure there was no 

more confusion. Despite the New York Times v. Sullivan case, there was 

an issue when deciding whether the publisher maliciously and 

intentionally published the information, regardless of whether the figure 

is of public or general interest. In the end, the Supreme Court ruled in 

favor of Connaughton because the article had passed the malice test by 

willfully ignoring the need to validate and investigate the defamatory 

statements. Justice John Paul Stevens opined:  

 

“Actual malice, instead, requires at a minimum that the 

statements were made with a reckless disregard for the truth. 

And although the concept of "reckless disregard" "cannot be 

fully encompassed in one infallible definition, St. Amant v. 

Thompson, 390 U. S. 727, 730 (1968), we have made clear that 

the defendant must have made the false publication with a "high 

degree of awareness of . . . probable falsity," Garrison v. 

Louisiana, 379 U. S. 64, 74 (1964), or must have "entertained 

serious doubts as to the truth of his publication.”
12

  

 

 

The Supreme Court affirmed what the lower courts had decided by 

showing that the newspaper failed to investigate the validity of the 

comments. Harte-Hanks Communications v. Connaughton provided 

precedent for other liability cases in considering the interpretation of the 

elements required to meet the malice test.  

 

 

                                                 
11

 Harte-Hanks Communs. v. Connaughton, 491 U.S. 659 (1989). 
12
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The Transition to Online Defamation and Social Media 

 

In 1995, a notable online defamation case was decided, Stratton 

Oakmont Inc. vs Prodigy Services Company,
13

 over alleged defamatory 

statements published on their Bulletin Board. On the Prodigy Money 

Talk website, an unidentified user posted the following: “STRATTON 

OAKMONT, INC. ("STRATTON"), a securities investment banking 

firm, and DANIEL PORUSH, STRATTON's president, committed 

criminal and fraudulent acts in connection with the initial public 

offering of stock of Solomon-Page Ltd.;...the Solomon-Page offering 

was a "major criminal fraud" and "100% criminal fraud"; (c) PORUSH 

was "soon to be proven criminal"; and, (d) STRATTON was a "cult of 

brokers who either lie for a living or get fired."
14

  

 

Today, the legacy of Stratton Oakmont, Inc. still rocks the economic 

world with its scandal. The petitioner held that Prodigy Services 

Company had knowledge of the malicious comments published on their 

forum and that they were a publisher for purposes of determining 

liability. The court defined a publisher is one who has some editorial 

control over content, and that those who repeat or otherwise republishes 

a libelous statement is subject to the same liability standard as if he had 

originally published it. In its defense, Prodigy claimed that Board 

Leaders may remove messages that violate its Guidelines but that Board 

Leaders do not function as editors. PRODIGY argued that the Court 

should not decide issues that can directly impact this developing 

communications medium (Bulletin Boards on the internet) without the 

benefit of a full record. However, it failed to describe what further facts 

remain to be developed on the issue of whether it is a publisher.
15

 The 

                                                 
13

 Stratton Oakmont, Inc. v. Prodigy Services Co., 1995 WL 323710 (N.Y. Sup. Ct. 

1995). 
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Court ruled in favor of the petitioner, Stratton. They found:  

 

“It is PRODIGY's own policies, technology and staffing decisions 

which have altered the scenario and mandated the finding that it is a 

publisher. PRODIGY's conscious choice, to gain the benefits of 

editorial control, has opened it up to a greater liability than 

CompuServe and other computer networks that make no such choice”
16 

 

However, the findings of this case were later reversed due to the 

Communications Decency Act,  47 U.S. Code § 230.
17

 Under Title 47, 

U.S. Code § 230 protects Internet Service Providers (ISPs) against the 

publications, or republication of libel and other malicious messages 

from third parties that may appear on their forums. Under this law, 

Congress holds that, “(1) No provider or user of an interactive computer 

service shall be treated as the publisher or speaker of any information 

provided by another information content provider.”
18

 ISPs from 1996 

onwards, if interactive, are now protected, unlike Prodigy’s position in 

the case against Stratton Oakmont, Inc. ISPs are not subject to legal 

recourse that may follow from libel. Instead, the petitioner would sue 

the person who posted the libel. Furthermore, to prove malice, they 

must establish the fact that the petitioner is a public figure, and that the 

statement is false. ISPs must follow some requirements in order to be 

eligible for this legal of protection, but if there are many people 

accessing the website and able to publish on it, the protection offered by 

the Communications Decency Act is essential. 

 

                                                 
16
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17
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Jacobus v Trump
19

 is a great example of the current status of libel, the 

requirements to prove it, and the level of liability that could attach. 

 

Jacobus V. Trump: Online Defamation in a Modern Case 

 

In 2015, Cheryl Jacobus, a political strategist and public relations 

consultant “received a message from nonparty Jim Dornan, then 

working for the [Trump] campaign, asking if she would be interested in 

becoming the campaign's communications director.”
20

 Over the course 

of time, Donald J. Trump announced his run for the presidency as a 

republican candidate. After several interactions, Cheryl Jacobus 

declined the offer to work for the campaign. This decision from the 

plaintiff was reached after a second interest meeting with Trump 

Campaign Chairman, Corey Lewandowski, and Jim Dorman:  

 

“As Lewandowski's agitation mounted, Dornan left the meeting, 

and, soon after, plaintiff also excused herself. According to 

plaintiff, she then decided that she could not work for 

Lewandowski, and shortly thereafter, in reply to a text from 

Dornan, advised him that working with Lewandowski would be 

too difficult”
21

 

 

Further ahead on the campaign trail, the plaintiff appeared on CNN 

along with a Trump supporter to discuss Trump's claims that his 

campaign was self-funded. CNN's investigation found that one third of 

his campaign funds came from other sources. The defendant reacted 

later that same date on Twitter with, “Great job on @donlemon tonight 

@kayleighmcenany @cherijacobus begged us for a job. We said no and 

she went hostile. A real dummy! @CNN.”
22

  

                                                 
19
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In response, the plaintiff’s lawyer sent a cease and desist letter in 

response, to which two days later Trump’s twitter account published the 

following; "Really dumb @CheriJacobus. Begged my people for a job. 

Turned her down twice and she went hostile. Major loser, zero 

credibility!"
23

 In April 2016, the plaintiff then filed legal action against 

the defendant alleging that the statements made were libelous and 

sought to defame her, and to accuse her of “unprofessional conduct”
24

  

 

The court had to determine whether Jacobus was a public figure, which 

would affect the standard applied to evaluate the defendant’s actions. 

The court determined that because she is a very active political 

commentator, the plaintiff holds the status of a public figure. 

Furthermore, the matter is of public concern due to the nature of the 

exchange (social media), and that the defendant reacted by “attacking 

the plaintiff with demeaning, sometimes sexually charged, comments 

and graphics, including insults aimed at her professional conduct, 

experience, qualifications, and her purported rejection by Trump.”
25

 

Furthermore, the fact that she was harassed on Twitter and that the 

messages were aimed at her professional conduct added to the notion 

that Trump defamed the plaintiff. However, the judge granted the 

defendant’s motion to drop the case for the following reasons. 

 

To begin with, the judge first went on about what constitutes a 

defamatory statement. The rules of having an “actionable” defamatory 

statement require, “(1) a false statement, and (2) publication of it to a 

third party, (3) absent privilege or authorization, which (4) causes harm, 

unless the statement is defamatory per se, in which case harm is 

presumed.”
26
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The judge goes on to say that the tweet was imprecise. “Words have 

been characterized as ‘imprecise’ when they are ‘indefinite and 

ambiguous’ and cannot be proved true or false because of their 

‘subjective, relative meanings.”
27

 Additionally, the judge writes, 

“Consequently, "New York courts have consistently protected 

statements made in online forums as statements of opinion rather than 

fact.” 
28

Words like “beg”, “Major loser”, and “hostile” all have different 

implications of negative action. Because the Twitter post was a matter 

of opinion, a message with words having multiple meanings, that 

opinion can neither be proven as true nor false, and the Twitter post 

does not constitute a defamatory statement.   

 

Conclusion and Opinion 

 

Defamation, libel, and slander on the internet are just as complicated as 

their physical brethren. Libel and defamation have always teetered 

between the thin line of free speech and slander. Despite cases like 

Jacobus v. Trump
29

, and Crown v. Peter Zenger
30

 being centuries apart, 

they are united by the fact that both deal with the American ideal - 

freedom of speech. While the trial of Peter Zenger was the first foray 

into defining defamation, Jacobus v. Trump is the product of an 

evolving body of law dealing with cases concerning actionable 

defamation. Ultimately, online forums are places of opinion, not fact.

  

A publisher’s exposure to liability was addressed as well. Initially, U.S. 

courts held publishers accountable for hosting forums with messages 

                                                 
27
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defaming a person’s character. They also outlined the responsibility of 

users concerning their comments online. Through an evolutionary 

process, the definition of libel has morphed to include our modern 

technology. Ensuring that libel claims are thoroughly vetted is 

important. By requiring that the actionable message contained malice 

even when a plaintiff is a public figure, the U.S. court system has done 

its best to avoid infringing on our First Amendment rights. As the world 

changes, it is our duty to update laws in favor of citizens with reason, 

context, and with clarity.
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Could the USOC and USA Gymnastics Pay the Price in 

Sex Crimes Case? 

By: Elysha M. Savarese 

Mahatma Gandhi once said, “silence becomes cowardice when occasion 

demands speaking out the whole truth and acting accordingly.
1
”  The cultural 

movement #MeToo, has decided that the occasion is now, and that the whole 

truth be spoken out by victims of sex crimes, and to act accordingly by raising 

awareness to the cause so that no one else must say, “me too.” The #MeToo 

movement all started with big names like Bill Cosby and Harvey Weinstein 

being accused of sex crimes.
2
 Unfortunately, the jurisdiction of sex crimes 

isn’t limited to just Hollywood. In recent events, countless victims have 

emerged, including countless years of sexual abuse in sports; specifically, in 

the Olympics and gymnastics. There have been at least 140 female victims of 

sex crimes related to the USA Gymnastics program that have finally, publicly, 

spoken out. These women are now speaking out against USA Gymnastics 

doctor, Lawrence Nassar. Nassar has pleaded guilty to multiple counts of sex 

crimes, and will most likely never live another day as a free man. But where 

does that leave USA Gymnastics and the United States Olympic Committee? 

Are they civilly liable for the damage that their doctor did to women athletes? 

With the extensive media coverage of Dr. Nassar’s criminal trial, the public 

became privy to the “treatments” Dr. Nassar administered to female athletes. 

According to various new reports, such as The New York Times, these crimes 

were being committed by Dr. Lawrence  Nassar,  the doctor for USA 
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Gymnastics for USA Gymnastics and the United States Olympic Committee.
3
 

The victim impact statements were particularly persuasive. Judge Rosemarie 

Aquilina permitted 156 women athletes to share the harmful impact these 

treatments had on their careers and their lives. Decorated Olympian, Aly 

Raisman’s testimony shed light, not only on Dr. Nassar’s abuse, but also on 

the total disregard the USOC and USA Gymnastics had when they were 

alerted to Nassar’s “treatments.”  Raisman’s statement included the following,  

● “Your abuse started 30 years ago, but that's just the first reported 

incident we know of. If over these many years just one adult listened 

and had the courage and character to act, this tragedy could have been 

avoided. So many others and I would have never ever met you, Larry. 

You should have been locked up a long, long time ago…Over those 

thirty years when survivors came forward, adult after adult - many in 

positions of authority - protected you, telling each survivor it was 

okay that you weren't abusing them. In fact,  many adults had you 

convince the survivors that they were being dramatic or had been 

mistaken.
4
” 

 

Another Olympian, Jordyn Weiber, went as far as to say, “Larry Nassar is 

accountable. USA Gymnastics is accountable. The US Olympic Committee is 

accountable.”
5
 

                                                 
3
 Scott Cacciola, Victims in Larry Nassar Abuse Case Find a Fierce Advocate: The 

Judge, Nytimes.com (2018), https://www.nytimes.com/2018/01/23/sports/larry-nassar-

rosemarie-aquilina-judge.html (last visited Feb 14, 2018). 
4
 Mahita Ganjanan, It's Your Turn to Listen to Me, Aly Raisman's Powerful Statement 

at Larry Nassar's Sentencing Time (2018), http://time.com/5110455/aly-raisman-larry-

nassar-testimony-trial/ (last visited Jan 26, 2018). 
5
 Bryan Graham, How do you sleep at night? Olympic duo Wieber and Raisman 

confront Larry Nassar in court, The Guardian (Jan. 19, 2018), 

https://www.theguardian.com/sport/2018/jan/19/olympic-champions-jordyn-wieber-

aly-raisman-larry-nassar-court (last visited Jan 26, 2018). 
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Both, Raisman and Weiber may be right to hold USOC and USA Gymnastics 

liable for the injuries they, and so many others, have faced. Whether the 

negligent retention of an employee, such as Dr. Nassar indicates liability for 

the organization is the primary issue. Negligent retention falls under torts. 

Torts, generally speaking may be defined as, “an act or omission that gives 

rise to injury or harm to another and amounts to a civil wrong for which courts 

impose liability. In the context of torts, "injury" describes the invasion of any 

legal right, whereas "harm" describes a loss or detriment in fact that an 

individual suffers.
6
”  There are three categories of torts; intentional torts, 

negligent torts, and strict liability torts.  

It could be assumed that if Dr. Nassar were sued civilly, he would be found 

liable for an intentional tort because he “ intentionally put another person in 

reasonable apprehension of an imminent harmful or offensive contact.
7
”  

Intent to cause physical injury is not required to be present and physical injury 

does not need to result. His employers, USOC and USA Gymnastics, might 

also be liable for the tort, but unlike Dr. Nassar, they would be liable for 

negligence. 

Negligent torts are “a failure to behave with the level of care that someone of 

ordinary prudence would have exercised under the same circumstances.  The 

behavior usually consists of actions, but can also consist of omissions when 

there is some duty to act.
8
”  Tort laws are defined by individual state statutes. 

In this circumstance, the negligent tort, if proven, would be the negligent 

retention of Dr. Nassar. In order to prove negligence, a prima facie case must 

be made. The criteria for a negligence prima facie case are: “the existence of a 

legal duty that the defendant owed to the plaintiff, defendant's breach of that 

                                                 
6
 Tort, LII / Legal Information Institute (2018), https://www.law.cornell.edu/wex/tort (last 

visited Jan 26, 2018). 
7
 Id. 

8
 Negligence, LII / Legal Information Institute (2018), 

https://www.law.cornell.edu/wex/negligence, (last visited Jan 26, 2018). 

http://topics.law.cornell.edu/wex/intent
http://topics.law.cornell.edu/wex/reasonable
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http://topics.law.cornell.edu/wex/injury
http://topics.law.cornell.edu/wex/injury
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duty, plaintiff's sufferance of an injury, proof that defendant's breach caused 

the injury (typically defined through proximate cause).”
9
  

Going through these criteria, it would seem that USOC and USA Gymnastics 

are liable. There is a legal duty to act as stated in the Safe Sport Policy that the 

defendant (USCO and USA Gymnastics) owed to the plaintiff(s) (the 

gymnasts). The policy clearly states that all individuals that participate in 

programs USA Gymnastics, “shall refrain from engaging in or willfully 

tolerating any of the forms of Misconduct and Prohibited Conduct.
10

”  The 

participating individuals required to comply with the Safe Sport Policies are, 

but are not limited to, the athletes, instructors, medical staff, and coaches.
11

  

The duty to act must also meet the following criteria, “the defendant engaged 

in the creation of the risk which resulted in the plaintiff's harm, the defendant 

volunteered to protect the plaintiff from harm (voluntary undertaking), the 

defendant knows/should know that his conduct will harm the plaintiff 

(knowledge), and the establishment of business/voluntary relationships
12

.”  

USOC and USA Gymnastics created risk by continuing to employ Nassar 

despite abuse allegations, which eventually caused harm to the gymnasts. As 

stated in the Safe Sport policy USOC and USA Gymnastics assumed the 

responsibility of protecting the gymnasts from any harm they may suffer from 

misconduct. It is reasonable to expect that allegations of sexual abuse should 

be taken very seriously. When USOC and USA Gymnastics decided to ignore 

these allegations for years, despite evidence of what was occurring at the 

training facilities and hotel rooms, it was only to be expected that great harm 

would come to the gymnasts. There is an established business relationship as 

                                                 
9
 Id. 

10
 USA Gymnastics Safe Sport Policy, (2018) 

https://usagym.org/PDFs/About%20USA%20Gymnastics/safesportpolicy_062617.pdf 

(last visited Feb. 12, 2018). 
11

 Id. 
12

 Id. 

https://usagym.org/PDFs/About%20USA%20Gymnastics/safesportpolicy_062617.pdf
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well; USOC and USA Gymnastics are non-profit organizations and their 

clients are the gymnasts that train with coaches and use the facilities of USA 

Gymnastics. 

The breach of that duty to protect the gymnasts may be found in the lack of 

corrective or protective actions that USOC and USA Gymnastics should have 

taken when alerted to Nassar’s abuse and misconduct.  In 2000, a gymnast 

reported her concerns of Nassar’s practices and her concerns were dismissed
13

.  

An investigation of the allegations of sexual misconduct and abuse did not 

occur until 2014, and then again in 2016.
14

  

The injuries are different for each individual.  There is no doubt that injuries 

have occurred, as all of the victims have stated that they have suffered 

psychologically and emotionally. The injuries and harm inflicted upon the 

athletes, such as McKayla Maroney (the athlete has been described as being 

plunged into an emotional abyss), appear to include emotional distress.
15

 

Emotional distress is “some kind of conduct that is so terrible that it causes 

severe emotional trauma in the victim.”
16

 In sexual misconduct claims, 

emotional distress can be the major, or even only, harmful result. 

The proof that USOC and USA Gymnastics lack of action and/or care in the 

matter, comes from Raisman’s statement; “If over these many years just one 

                                                 
13

 Michael Campbell, Dr. Larry Nassar: A History of preying on people, Lansing State 

Journal, 

http://interactives.indystar.com/news/standing/OutofBalance/NassarTimeline/LSJ.html

, (last visited Feb. 12, 2018). 
14

 Id. 
15

 Tracy Connor, Abuse plunged McKayla Maroney into 'emotional abyss,' mom says,  

NBC News (2018), https://www.nbcnews.com/news/us-news/gymnast-mckayla-

maroney-plunged-emotional-abyss-abuse-n827181, (last visited Feb 14, 2018). 
16

 Intentional Infliction of Emotional Distress, Findlaw (2018), 

http://injury.findlaw.com/torts-and-personal-injuries/intentional-infliction-of-

emotional-distress.html (last visited Jan 26, 2018). 

http://interactives.indystar.com/news/standing/OutofBalance/NassarTimeline/LSJ.html
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adult listened and had the courage and character to act this tragedy could have 

been avoided. I and so many others would have never ever met you Larry.”
17

  

Had the USOC and USA Gymnastics taken the sexual misconduct allegations 

seriously, and acted, Nassar would not have been able to “treat” any more 

athletes and cause them the trauma that they will experience for the rest of 

their lives. 

Nassar’s criminal trial took place in Michigan. The training facilities for USA 

Gymnastics, where many of Nassar’s “treatments” took place, are in 

Michigan. If a civil action suit were to be filed, then it could be assumed that 

the civil action will be filed in the state of Michigan. Under Michigan law, 

Revised Judicature Act of 1961, Sec. 2956, 

 

● “An action based on tort or another legal theory seeking damages for 

personal injury, property damage, or wrongful death, the liability of 

each defendant for damages is several only and is not joint. However, 

this section does not abolish an employer's vicarious liability for an 

act or omission of the employer's employee.”
18

   

 

USA Gymnastics, the employer, is vicariously liable for the actions of Dr. 

Nassar, the employee. Under Respondent Superior, “an employer or principal 

is legally responsible for the wrongful acts of an employee or agent, if such 

acts occur within the scope of the employment or agency.
19

”  USA Gymnastics 

hired Nassar as a doctor. The scope of employment for a physician comes 

directly from the Hippocratic Oath that every doctor takes. One of the first 

responsibilities outlined in the classical version of the oath is, “…I will do no 

                                                 
17

 Mahita Ganjanan, It's Your Turn to Listen to Me, Aly Raisman's Powerful Statement 

at Larry Nassar's Sentencing Time (2018), http://time.com/5110455/aly-raisman-larry-

nassar-testimony-trial/ (last visited Jan 26, 2018). 
18

 Revised Judicature Act Of 1961, 236 of 1961, 2956 (1996) , 

http://www.legislature.mi.gov/(S(ecsey5ltt1344k1v3jzni2x0))/documents/mcl/pdf/mcl

-Act-236-of-1961.pdf, (last visited Feb. 12, 2018). 
19

 Respondeat Superior Doctrine Law and Legal Definition, US Legal, Inc. (2018), 

https://definitions.uslegal.com/r/respondeat-superior-doctrine,/ (last visited Jan 26, 2018). 
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harm or injustice to them.”
20

  The oath further specifies, “into whatever homes 

I go, I will enter them for the benefit of the sick, avoiding any voluntary act of 

impropriety or corruption, including the seduction of women or men.”
21

 There 

is no question that Nassar acted beyond the scope of his medical license when 

he engaged in sexual misconduct. Dr. Nassar also acted beyond the scope of 

his profession when he used his licensed medical title to cover up the 

misconduct and more importantly to continue it for years. However, the issue 

here is did Nassar performed these “treatments” purely out of self-interest, or 

was there intent to fulfill the requirements of certain duties, but Nassar took 

the procedures too far? 

 

If a court finds that Nassar’s “treatments” occurred out of pure self-interest, 

USOC and USA Gymnastics may not be charged for vicarious liability. In 

Sanchez by Rivera v. Montanez
22

, “a child and his parents sued a community 

action agency, alleging that the agency was vicariously liable for an 

employee's sexual molestation of the plaintiff child. The Commonwealth 

Court of Pennsylvania affirmed the trial court's entry of summary judgment in 

the defendant agency's favor, holding that the employee's actions were clearly 

outrageous and motivated purely by personal reasons.
23

” However, liability 

may arise from keeping Nassar on the payroll, as part of negligent retention.  

 

Then in Gaines v. Monsanto Co.,
24

 “. . .the defendant harassed and made 

advances upon plaintiffs' daughter and had a reputation for making advances 

upon female employees, all of which, plaintiffs plead defendant knew or 

should have known.”
25

 The court found “an employer may be directly liable 

for negligent hiring or negligent retention of an employee where the employer 

knew or should have known of the employee's dangerous proclivities and the 

                                                 
20

 Greek Medicine - The Hippocratic Oath, Nlm.nih.gov (Sept. 16, 2002), 

https://www.nlm.nih.gov/hmd/greek/greek_oath.html (last visited Jan 26, 2018). 
21

 Id. 
22

 Sanchez by Rivera v. Montanez , 165 Pa.Cmwlth. 381, 645 A.2d 383 (1994). 
23

 Id. 
24

 Gaines v. Monsanto Co., 655 S.W.2d 568, 570 (1983) 
25
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employer's negligence was the proximate cause of the plaintiff's injury. 

Negligent hiring or retention liability is independent of Respondeat superior 

liability for negligent acts of an employee acting within the scope of his 

employment.
26

” 

Given the outcome of Nassar’s criminal trial, the strength of the victim impact 

statement and the elimination of Larry Nassar’s letter to the court, it would 

seem that if a civil suit is to be brought by the gymnasts against the USOC and 

USA Gymnastics, the presiding judge will find in favor of the gymnasts, on 

the tort of negligent hiring and retention. Unfortunately, the state of Michigan 

does not permit punitive damages, but allows for exemplary damages
27

.  The 

possible award of exemplary damages does not send a message to others. The 

exemplary damages are designed to just compensate the plaintiffs, and not to 

punish the defendant. Punitive damages are used to not only compensate the 

plaintiff(s), but to punish the defendant and to send a message to others 

engaging in harmful misconduct. 

The acts of Dr. Nassar were heinous in nature. The total disregard 

demonstrated by the USOC and USA Gymnastics was reprehensible. To 

prevent atrocities like this from happening again, and to protect other 

organizations from liability, organizations must be more proactive. Employers 

can mitigate liability by refraining from negligent hiring. They should always 

perform extensive background checks on prospective hires and identify 

whether or not the prospective hire will present imminent danger to other 

employees and consumers. Employers should put forth a policy protecting 

both consumers and employees and enforce it to the fullest extent. Employers, 

(this is where USOC and USA Gymnastics dropped the ball) should always 

listen to allegations of sexual misconduct and demonstrate care and concern 

for the safety of the alleged victims by thoroughly investigating the matter. 

Also, employers should act and terminate employees that have caused harm, to 

mitigate the risk of negligent retention. 

                                                 
26

 Id. 
27

 Exemplary Damages in Michigan, Michigan Litigation Law (2018), 

https://www.michiganlitigationlaw.com/exemplary-damages-in-michigan/ (last visited 
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 Congress should expand The Clery Act to organizations outside of academia. 

The Clery Act “requires colleges and universities participating in federal 

financial aid programs to maintain and disclose campus crime statistics and 

security information.”
28

 If The Clery Act were expanded, perhaps this would 

sway consumers and employees away from organizations with bad Clery 

Reports, which are comprised of disclosed crime statistics, and provide an 

incentive to increase security measures to avoid losing prospective and current 

consumers and employees. 

A lesson to all is to act responsibly and ethically when issues of any type of 

misconduct occur, in order to prevent harm to others and one’s self. Using a 

simple decision making model can alter the outcomes of a situation for the 

better. If one can identify relevant facts of a situation, any ethical issues that 

arise from the situation, who the stakeholders are, and what the alternatives 

are there to choose from, atrocities such as this can be avoided.
29

Had an adult, 

whether it be a parent or official, used this decision making model, they would 

have taken into account the testimonies of abuse, identified that there was an 

ethical issue at hand (in the form of sexual misconduct), identified the people 

affected by the misconduct (i.e. the gymnasts and their families, the 

organizations involved, etc.), and would be able to identify that Nassar’s 

termination was one, and probably the best alternative. The ethical decision 

made using this model would have resulted in the termination of Dr. Nassar, 

thus preventing years and years of sexual misconduct.  

 

 

 

 

 

 

                                                 
28

 Federal Student Aid (2018), https://studentaid.ed.gov/sa/about/data-

center/school/clery-act-reports (last visited Feb 1, 2018). 
29

 Laura P. Hartman, Joseph R. DesJardins & Chris MacDonald, Business Ethics: 

Decision Making for Personal Integrity and Social Responsibility , 4
th

 Ed., 49 (2017), 

eTextbook. 

 



SPRING 2018             UNDERGRADUATE LAW JOURNAL  

136 

 

The Stigma of Short-Run Decline 

By Bosley St. Fort 

 
Countries across the globe are facing shrinking and aging populations. 

Immigration offers a solution to cull or diminish the rate of the population 

shrinking. However, the public sector fears an increase in immigration will 

cause an economic and societal decline. Immigration is limited, and fertility 

remains below the rate of replacement. Society needs policy reformation to 

change the stigma on immigration to solve the population crisis. The current 

legal debate concerning immigration is complex. It involves human rights and 

our Constitutional principles. But it also needs to consider the economic 

factors affecting our system that are created using immigrant labor, the 

increased costs of providing education and care for dependents, and the effect 

upon our federal, state, and local taxing systems. In this paper, we will focus 

on the economic factors that indicate the necessary contributions that 

immigration makes in order for our nation to be sustained.   

 

A shrinking population is caused by sub-replacement, where new generations 

are less populous than the previous ones. The direct cause of this is a decrease 

in fertility rates and an increase in life expectancy. A country enters a stage of 

negative populations growth rate will birth rates decline well below 

replacement level (2.1 children per woman). What occurs is an aging citizenry 

that will eventually lead to a decrease in total population.
1
 As a result, the 

median age in the work force is increasing and the work force population is 

shrinking.
2
  

 

This is causing speculation about economic problems in the long run for issues 

                                                 
1
 Stage 5 of the Demographic Transition Model, Population Education (2017), 

https://populationeducation.org/content/stage, 5-demographic-transition-model, (last 

visited Mar 3, 2018). 
2
 Public Health and Aging: Trends in Aging -United States and Worldwide, Centers 

for Disease Control and Prevention, 

https://www.cdc.gov/mmwr/preview/mmwrhtml/mm5206a2.htm, (last visited Mar 3, 
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like social security. If more people are retiring and not enough are nascent 

workers, how will we raise enough income taxes to cover the increasing social 

security surplus? Many highly developed countries like the U.S. that are 

facing aging and shrinking populations are looking at immigration as a 

possible solution.
3
 Reforms to immigration laws can change the perceptions 

on immigration and increase the number of immigrants, increasing the work 

force population.  

 

One of the underlying causes of aging and shrinking populations is that 

fertility rates are falling below 2.1 births per woman, this ratio is the natural 

replacement level.
4
 If any population fertility rate would fall below this level it 

naturally shrinks. Joseph Chamie, author of The Choice: More Immigrants or 

Fewer Citizens?, states that: 

 

Even for countries that have fertility rates near the two-child 

replacement level, such as Australia, France, New Zealand, the United 

Kingdom and the United States, immigration can have an enormous 

impact on future population growth. In the United Kingdom, for 

instance, nearly 95 percent of its population growth by midcentury is 

the result of immigration – both immigrants and their descendants.
5
 

 

Immigration’s impact on a population compounds the population through the 

addition of new lineage. When an immigrant relocates, he also creates a line of 

new generations and families that will contribute to population size, 

acclimating to the culture and contributing to the economy. The magnitude 

that immigration has on population is sufficient enough to decelerate if not 

                                                 
3
 Replacement Migration, United Nations, 

http://www.un.org/esa/population/publications/migration/migration.htm, (last visited 

Mar 3, 2018). 
4
 Stage 5 of the Demographic Transition Model, Population Education (2017), 

https://populationeducation.org/content/stage-5-demographic-transition-model, (last 

visited Mar 3, 2018). 
5
 Joseph Chamie, The Choice: More Immigrants or Fewer Citizens? The Choice: 

More Immigrants or Fewer Citizens?  YaleGlobal Online (2013), 

https://yaleglobal.yale.edu/content/choice-more-immigrants-or-fewer-citizens (last 

visited Feb 13, 2018). 
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halt population shrinking. Chamie states, “…with about a million immigrants 

per year, the United States working-age population, ages 20 to 64, is projected 

to increase by 17 percent by midcentury. However, if immigration to the 

United States were halted, its working-age population in 2050 would be about 

1 percent smaller than it is today.”
6
. Even with immigration, such an 

impressive yield still has a stigma from the public sector. A Pew Research 

Center survey finds that 50% of the national survey representatives say 

immigrants have a negative effect on the economy.
7
 

 

The public sector’s opinion toward immigration tends to be negative due to 

issues that are only present in the short run, the stigma however carries over to 

the long run. Chaime claims that, “The public often perceives immigrants as 

threatening employment conditions and opportunities, depressing wages, 

increasing crime, driving up prices, contributing to declines in public 

education, raising the costs of local services and internal surveillance, and 

profiteering from social-services entitlements.”
8
 These issues are present and 

reflected during the short run of the adoption of immigration. To understand 

why the issues Chaime claims will only occur during this period, you have to 

use a tool known as the production possibility frontier. The Production 

Possibility Frontier (PPF) is the graphical representation of a country’s most 

efficient means of production, through the utilization of labor and allocation of 

good or resources. The PPF is a line graph with the x axis and y axis 

representing 2 different goods or services. Using this method, when we draw a 

graph using manufacturing and agriculture for the x and y axis respectively, 

there will be a decreasing line of demand intersecting an increasing line of 

supply. We can now illustrate the effect of immigration on the economy. The 

point of intersection on the graph is known as equilibrium and with an 

increase in supply of labor, we are no longer at a point of equilibrium. The 

supply of labor moves right along the PPF decreasing the demand thus 

                                                 
6
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7
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Research Center's Hispanic Trends Project (2015), 
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decreasing the wages for labor. This movement from equilibrium correlates to 

“threatening employment conditions and opportunities, depressing wages, 

increasing crime, driving up prices… raising the costs of local services,”
9
 as 

Chaime stated.  

 

This decrease is only observed in the short run due to the law of supply and 

demand. In the long-run, we see a shift back to the original point of 

equilibrium, where the wage is the same. “Standard economic theory implies 

that while higher labor supply from immigration may initially depress wages, 

over time firms increase investment to restore the amount of capital per 

worker, which then restores wages. Steady growth in the capital-labor ratio 

prevents workers’ average productivity, and therefore their average wages 

from declining over the long run.”
10

  

 

In the long-run, firms reinsert profits made from the boom supply of labor to 

support the newly found demand by immigrants. “Immigrants [are] also 

thought to contribute to increased demand for local goods and services which 

can stimulate the local low skilled labor market. It is also possible that 

employers, in the face of abundant low-skill workers may choose production 

processes which are more labor intensive than otherwise would have been.”
11

 

For this reason, immigrants are often thought of as imperfect substitutes for 

labor markets. Immigration tends to create opportunities for low-skilled native 

workers to specialize, increasing their productivity and raising their wages, 

which in turn benefits the population’s work force size and the economy. 

Immigration is thought to be harmful to state and local taxes. However, any 

strain on the tax system may be offset by the contributions of immigrants and 

their families. 

 

Many of the costs imposed by immigrants are costs that arise in state-run 

                                                 
9
 Id.  

10
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programs, like the cost of public schooling and of welfare benefits. However, 

many of the taxes that immigrants pay are federal taxes, like income taxes and 

Social Security taxes. Many immigrants do not own property (such as homes 

and cars), so they do not pay property taxes, which are one of the main sources 

of state and local tax revenue. Though they do pay sales taxes, which are state 

and local, the landlords of property they rent pay property taxes. According to 

the non-profit Rand Corporation, the effects of immigration on taxes are 

generally positive at the federal level, but they are negative at the state level.
12

 

 

Social programs like welfare and public education are funded through 

property taxes. The public sector may see large tax cost in areas with a large 

concentration of less-educated immigrants. Immigrants tend to pay less in 

taxes because they tend to be in a lower tax bracket and rent property, thus 

giving the federal government tax payments only. This creates a negative 

short-run economic impact if immigrants are actively using the public school 

system or welfare. An article from The University of Pennsylvania, Wharton 

Budget Model, states that:  

 

“Immigrants often impose a heavier tax burden on natives at the state 

and local level. Immigrants — particularly those with low levels of 

education and income — generally have larger families and more 

children using public K-12 education, the largest component of state 

and local budgets. Furthermore, if immigrants’ children are not 

already fluent English speakers, the per-student cost of education may 

be substantially higher than for native-born children.
13

 

 

However, the high cost per child for local and state governments will be 

mitigated by the benefit- oriented, long-term trend because eventually that 

higher educated child can specialize and increase their income once they 

graduate and enter the work force. OpenStax, publisher of Principles of 

Economics states, “the upward economic mobility and taxpaying lifetime of 
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 The Effects of Immigration on the United States' Economy, Penn Wharton Budget Model, 
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second generation immigrants more than offsets the initial fiscal burden.”
14

 

The expected value of local and state taxes that can be collected will supersede 

the value of taxes lost during infancy. 

 

To accomplish policy reformation it will be necessary to change the stigma 

society has about immigration. The IRCA or Immigration Reform and Control 

Act of 1986
15

 was established in 1986 and was the last major immigration 

reform for the United States. Since its passage, the reform has been called 

broken. Ray Marshall, author of Immigration for Shared Prosperity, states: 

 

Effective employment-based immigration policy requires reforms to 

correct IRCA’s defects, the most important of which are: (1) failing to 

develop a secure identifier which, in turn, is essential for effective 

border and internal controls, a work authorization system, and 

adjustment of status for millions of unauthorized immigrants; (2) 

making employers responsible for checking a variety of easily 

counterfeited identifiers, which companies lack the means (and often 

the will) to accomplish; and (3) accelerating unauthorized 

immigration because of ineffective controls and the failure to allow 

amnesty recipients to bring in their families.
16

 

 

The first two problems Marshall introduces can be solved through the 

biometric identification processing of immigrants. This would allow complete 

authentication of the number and the identity of immigrants. This precise 

identification of immigrants will enable the U.S. government to develop more 

reliable records and will give employers a way to verify the hiring of  legal  

immigrant workers.  

 

                                                 
14

 Principles of Economics 15.3 Immigration, 

OpenStax, https://opentextbc.ca/principlesofeconomics/chapter/15-3-immigration , 

(last visited Mar 3, 2018). 
15

 Immigration Reform and Control Act of 1986. 8 USC 1101. 
16

 Immigration for Shared Prosperity: A Framework for Comprehensive 

Reform, Economic Policy Institute, http://www.epi.org/publication/book_isp/ (last 

visited Feb 13, 2018) 
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According to the website, United States Citizenship,
17

 the U.S. is granting 

legal immigration status to persons who are in the United States illegally. The 

impact of a migrant family is positive in the economic long-run. It will 

facilitate deceleration of population growth and perhaps will halt population 

shrinking. There is also the negative possibility that by not allowing in an 

amnesty recipient’s family, the amnesty recipient family will illegally migrate. 

This means any taxes or higher education skilled labor force contributions that 

the amnesty recipient’s family would have made to the economy would be 

lost. Following Marshall’s ideas for an IRCA reform could remove the public 

stigma around immigration and make it possible for the public to see the 

positive results in the long-run. Marshall’s plan would allow for a 

comprehensive program to enable effective and beneficial immigration for 

governments, firms, and the public. The U.S. is granting legal immigration 

status to persons who are in the United States illegally
18

in accordance with this 

principle.  

 

The stigma on immigration is a social concept that is impacting the growth 

rates of countries that face shrinking and aging populations. From an 

economic foundation, an increase in population through immigration will 

affect the short run temporarily and the negatives against immigration can be 

offset by policy reformation. 

 

 

 

 

                                                 
17

 United States Citizenship & Forms Made Easy, https://www.uscitizenship.info/, 

(last visited March 5, 2018). 
18

 Id. 

https://www.uscitizenship.info/
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The Home Mortgage Interest Deduction:  

Should Reform Mean Fear?  
By Kira Wolak 

 

Introduction 

 
The home mortgage interest deduction (hereafter MID) detailed in 26 U.S. 

Code § 163 allows homeowners to deduct up to $1,000,000 of interest paid on 

mortgages for a principal or secondary residence.
1
 This popular deduction is 

the third largest tax break in America and costs the government between $77 

and $100 billion per year.
2
 While this tax deduction is lauded as a contributing 

factor to the rise of homeownership among the lower and middle classes, 

many economic scholars disagree on whether the tax break actually benefits 

low-to moderate-income families, or if the tax dollars are simply returning to 

the hands of the upper-class due to their higher value mortgages.  

 

Their speculation has been transformed into action by the United States 

Congress, who, in the 2017 Tax Reform, modified two key components of the 

MID: the cap has been lowered to $750,000 per household (a 50% increase 

from the originally proposed $500,000 cap) and secondary residences and 

vacation homes no longer qualify for the deduction.
3
 However, the increase of 

the standard deduction from $12,700 to $24,000 for all taxpayers included in 

the 2017 Tax Reform also affects the MID; because the MID can only be 

claimed if a household’s tax returns are itemized, the total itemized deductions 

must exceed the standard deduction to incentivize households to claim the 

                                                 
1
 26 U.S. Code § 163 - Interest, LII / Legal Information Institute (2017), 

https://www.law.cornell.edu/uscode/text/26/163 (last visited Feb 10, 2018). 
2
 Alex Mayyasi, The Case Against Everyone’s Favorite Tax Break: The Mortgage 

Interest Deduction Priceonomics (2017), https://priceonomics.com/the-case-against-

everyones-favorite-tax-break-the/ (last visited Feb 10, 2018). 
3
 Sarah O’Brien, These changes under the GOP tax plan affect homeowners , CNBC 

(2017), https://www.cnbc.com/2017/12/20/here-are-the-finalize.html (last visited Jan 

14, 2018).  
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MID.
4
 By first investigating which households were benefitting most from the 

original conditions of the MID, we can better understand how future 

homeowners will be impacted and whether Congress succeeded in targeting 

low-to moderate-income families as the primary beneficiaries of these tax 

breaks.  

Applications of the Original Statute 

According to the original statute, the MID allows homeowners to deduct up to 

$1,000,000 of interest paid to mortgages on a principal or secondary 

residence, and up $100,000 of interest paid on a home equity line of credit.
5
 If 

individuals claiming the MID on their residence are married but filing separate 

returns, then the amount of their deduction cannot exceed $500,000 and 

$50,000, respectively.
6
 However, it was determined by Voss v. Commissioner 

of Internal Revenue that even if residents are not married, as with Bruce Voss 

and Charles Sophy, they are still subject to claiming only $500,000 each, as 

delineated above.
7
 This is a crucial mechanism of the MID to ensure that the 

IRS does not implicitly encourage individuals to remain unmarried to benefit 

from this tax deduction, and eliminates bias toward couples based on their 

income, sexual orientation, and/or other personal or situations factors that may 

influence their decision not to marry.  

 

However, the IRS does adhere to a strict definition of “homeowner” when 

determining who is eligible to claim the deduction. In Puentes v. 

Commissioner of Internal Revenue, Lourdes Puentes attempted to claim the 

MID on her tax return after paying several months of her brother’s mortgage 

payments when he became unemployed.
8
 Ms. Puentes had moved in with her 

brother, Benjaming Puentes, after her father, also living with her brother, had 

                                                 
4
 Id. 

5
 26 U.S. Code § 163 - Interest, LII / Legal Information Institute (2017), 

https://www.law.cornell.edu/uscode/text/26/163, (last visited Feb 10, 2018). 
6
 Id. 

7
 Voss v. Commissioner Internal  Revenue, Nos. 12–73257, 12–73261. (2015), 

http://caselaw.findlaw.com/us-9th-circuit/1710007.html, (last visited Feb. 8, 2018). 
8
 Lourdes Puentes v. Commissioner of Internal Revenue, T.C. Memo. 2014-224, 2 

(2014). 

http://caselaw.findlaw.com/us-9th-circuit/1710007.html
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fallen ill.
9
 Though she was not listed on the Mortgage Interest Statement 

(Form 1098) of the lender, Ms. Puentes chose to pay her brother’s mortgage 

payments and claimed the payment on her tax forms.
10

 However, because Ms. 

Puentes was not an equitable owner of her brother’s house, she was not 

personally liable for the mortgage payment, thereby suspending her eligibility 

for the deduction.
11

 This ruling places an unfair burden on families suffering 

from unemployment and other situational factors rendering them unable to 

meet their mortgage payments, and the strict application of MID could inhibit 

lower and middle class families who face similar circumstances from 

benefitting from the deduction. 

Analysis of Original and Revised MID 

 

While case law has already exposed one possible weakness of the MID, in 

order to truly understand its impact on the lower and middle classes, we must 

analyze which households are meeting the requisite of itemizing their tax 

returns in order to claim the MID. Researchers Dean Stansel and Anthony 

Randazzo of the Reason Foundation found that few low-income homeowners 

itemized their tax returns because the marginal benefit over the standardized 

deduction was too small of an incentive.
12

 In 2009, only 20% of all taxpayers 

claimed MID; 70% of homeowners with an income of over $200,000 claimed 

the tax deduction, while less than 25% with an income between $40,000-

$50,000 and less than 15% with an income between $30,000-$40,0000 

claimed the deduction.
13

 These statistics validate that the MID is not 

benefitting low- to moderate- income families, but is instead simply returning 

wealth to the middle- and upper-class.  

 

The reason for such disproportionate statistics is two-fold: not only do higher-

                                                 
9
 Id., 3 

10
 Id., 4 

11
 Id. 

12
 Dean Stansel & Anthony Randazzo, Unmasking the Mortgage Interest Deduction: 

Who Benefits and by How Much? (1st Ed. 2011), 5: 

http://reason.org/files/mortgage_interest_deduction.pdf, (last visited Feb 10, 2018). 
13

 Id., 6 
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income individuals tend to purchase more expensive homes, therefore 

obtaining larger mortgage payments and qualifying for higher deductions, but 

graduated tax brackets increase wealthy homeowners’ return on their MID as 

well. In his article, “Mortgage Interest Deduction: Not A Tax Break For The 

Middle Class,” Ben Hallman cites economists from the University of 

Pennsylvania to illustrate how homeowners with an income between $40,000-

$75,000 who claim the deduction only save, on average, $523 on taxes, while 

those with incomes greater than $250,000 save an average of $5,459.
14

 

Obviously, this enormously expensive tax break is a gross misallocation of 

government resources if its purpose is to empower low-to moderate-income 

homeowners.  

 

With these considerations in mind, the 2017 Tax Reform appears to be a step 

in the right direction. Low-to moderate-income households are benefitting 

more from the nearly doubled standard tax deduction available to all taxpayers 

than if they had itemized their tax returns to claim the MID, which, as argued 

above, most did not do to begin with. Looking forward, the new cap of 

$750,000 and limitation of the deduction to only a primary residence may 

have minor ramifications, but mainly for the upper class, especially those who 

live in areas with expensive real estate. While the cap is still high enough to 

avoid the risk of driving market prices down in an effort to preserve the option 

to itemize and receive the MID, homeowners straddling the cap may be 

reluctant to move or buy second residences. This is because mortgages drawn 

before 2018 are grandfathered in, allowing these homeowners to continue to 

deduct up to $1,000,000 instead of only $750,000 until the mortgage has been 

paid off.
15

 However, those who can afford $750,000 residences will not be 

crippled financially by this reform, especially when there are multiple other 

tax breaks available to whitewash potential losses.  

                                                 
14

 Ben Hallman, Mortgage Interest Deduction: Not A Tax Break For The Middle 

Class, The Huffington Post (2017), http://www.huffingtonpost.com/ben-

hallman/mortgage-interest-deduction_b_2213304.html, (last visited Feb 10, 2018). 
15

 Alana Semeuls, The GOP Targets America’s Most Loved and Hated Tax Break 

(2017), https://www.theatlantic.com/business/archive/2017/11/tax-bill-mortgage-

interest-deduction/544847/, (last visited Jan 14, 2018). 

https://www.theatlantic.com/business/archive/2017/11/tax-bill-mortgage-interest-deduction/544847/
https://www.theatlantic.com/business/archive/2017/11/tax-bill-mortgage-interest-deduction/544847/
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Homeownership & the MID: Myth or Motive? 

 

Despite the savings both the United States government and American 

households will experience due to the reformed MID, there has been a severe 

backlash by several real estate lobbyists against the new MID regulations. 

William E. Brown, President of The National Association of Realtors, has said 

his organization “cannot support a bill that takes homeownership off the table 

for millions of middle-class families.”
16

 Homeownership seems to be a 

buzzword in American society often associated with the “American Dream,” 

and even Presidents Clinton and Bush have promoted America as a 

“homeownership society.”
17

 However, public financial analyst Mark Keightley 

has deduced that the causation between the MID and homeownership is not 

directly established. Keightley states that economists have identified the 

largest barrier to homeownership as the high, immediate transaction cost of a 

down payment; MID only increases after-tax household income, and not by an 

amount substantial enough to help individuals tackle a large down payment.
18

  

 

The misconception that the MID empowers middle-class families to become 

homeowners can be detrimental, as it has the potential to warp citizens’ 

understanding of the 2017 Tax Reform’s actual effect on their income and 

economic mobility. The main proponents of this misleading rhetoric are 

consistently real estate professionals, and Alex Mayyasi of Priceonomics 

explains why this might be. According to his findings, the MID actually 

allows the price of homes to increase. Real estate agents, banks, and other 

related parties factor in the savings from the deduction when determining both 

market and mortgage prices. Mayyasi exposes how “lenders and realtors 

capture a chunk of the subsidy—perhaps 9-17% in the case of mortgage 

                                                 
16

 Id. 
17

 Alex Mayyasi, The Case Against Everyone’s Favorite Tax Break: The Mortgage 

Interest Deduction,  Priceonomics (2017), https://priceonomics.com/the-case-against-

everyones-favorite-tax-break-the/,  (last visited Feb 10, 2018). 
18

 Mark P. Keightley, The Mortgage Interest and Property Tax Deductions: Analysis 

and Options, Congressional Research Services, http://nationalaglawcenter.org/wp-

content/uploads/assets/crs/R41596.pdf  (2014), 7, (last visited Feb. 8, 2018). 

http://nationalaglawcenter.org/wp-content/uploads/assets/crs/R41596.pdf
http://nationalaglawcenter.org/wp-content/uploads/assets/crs/R41596.pdf
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providers.”
19

 The ability to inflate profit margins using the MID demonstrates 

why various real estate associations have been lobbying against the reduction. 

With the 2017 Tax Reform, it is expected more households will claim the 

standard deduction rather than itemize their tax returns, removing the 

incentive the MID equipped real estate agents with to convince homebuyers to 

select mortgage packages with larger principals and higher rates. 

 

While it is dubious whether the MID empowers homeownership as commonly 

perceived, the deduction can encourage homeowners to take out mortgages or 

home equity lines of credit larger than they can afford. Similar practices 

precipitated the 2008 housing bubble burst, and Mayyasi uses the sprawling 

foreclosures in Las Vegas suburbs to represent the possible consequences if 

the MID’s function continues to be misappropriated by real estate and lending 

groups.
20

 The 2017 Tax Reform, however, may have possibly nixed that fate 

by increasing the standard deduction and unlinking the association between 

interest payments and tax savings. In fact, a further reduction of the MID may 

even incentivize households to pay down their mortgage debt faster since they 

would no longer be reaping ostensible benefits from the deduction. Stansel 

and Randazzo cite economists James Poterba and Todd Sinai who confirm this 

belief, estimating mortgage debt would decrease by 30%.
21

  

 

While it may be strong to label the homeownership argument as a myth, the 

true function of the MID has been misconstrued by various benefitting parties 

who had lobbied against its reduction. If American citizens believe this 

rhetoric to be true, the consequences could be economically dangerous, 

including increased chances of foreclosure and the persistence of sliding scale 

pricing methods for mortgages based on calculated savings granted by the 

deduction. The MID will continue to cost the United States government 

millions in returned tax dollars annually, even after the 2017 Tax Reform, 

                                                 
19

 Alex Mayyasi, The Case Against Everyone’s Favorite Tax Break: The Mortgage 

Interest Deduction,  Priceonomics (2017), https://priceonomics.com/the-case-against-

everyones-favorite-tax-break-the/,  (last visited Feb 10, 2018). 
20

 Id. 
21

 Dean Stansel & Anthony Randazzo, Unmasking the Mortgage Interest Deduction: 

Who Benefits and by How Much? (1st Ed. 2011), 5,  

http://reason.org/files/mortgage_interest_deduction.pdf, (last visited Feb 10, 2018). 
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dollars which have been shown to primarily benefit the upper-class. Awareness 

must be brought to American citizens regarding the true function of the 

revised MID to overcome any misinformation and allow voters to decide 

whether further reductions should be made. 

Conclusion 

 

The dollar value of the popular and controversial home mortgage interest 

deduction has been blown out of proportion, especially when various political 

and real estate representatives suggest it empowers low-income Americans to 

become homeowners. The studies discussed in this article clearly illustrate 

how households with an average income of $50,000 are not benefitting from 

this deduction as much as their upper-class counterparts, and how the MID is 

being used to inflate the price of real estate by a substantial percentage. With 

the increase of the standard tax deduction, The Tax Policy Center has recently 

estimated that the original number of households claiming the MID would fall 

from 21% to 4% with the 2017 Tax Reform, granting the majority of 

households (specifically low- to moderate-income families) greater savings 

regardless of their mortgage situation.
22

 While the cap is negotiated to return 

to $1,000,000 in 2026 (alongside a reduction of the standard tax deduction), if 

the reduced cap proves effective, the United States government may vote to 

reduce it even further and take others steps to wean American homeowners off 

their contrived dependence on the MID.
23

  

 

The MID is not a catalyst for American homeownership, but instead false 

encouragement for families undertaking mortgages and/or home equity lines 

of credit they may not be equipped to pay down.  If the United States 

government truly wants to make homeownership a priority in their future tax 

policy, Congress should explore different non-itemized tax credits to make 

available to certain brackets of income-levels in conjunction with decreasing 

                                                 
22

 Kathryn Vassel, Who’s affected by the mortgage changes in the House tax bill, 

(2017), http://money.cnn.com/2017/11/03/real_estate/mortgage-interest-deduction-

cap-tax-bill/index.html,  (last visited Jan 14, 2018) 
23

 Sarah O’Brien, These changes under the GOP tax plan affect homeowners, (2017), 

https://www.cnbc.com/2017/12/20/here-are-the-finalize.html, (last visited Jan 14, 

2018). 
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the MID, and reinvesting the savings from the cuts in deductions into low-

income housing or other public sectors, such as education.  
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The Innovation Society 

Financial Investment Solutions to Build Economic Value, 

Ethical Principles, and New Regulatory Language for Policy Providers 

to Enhance Small Business Creation in the New American Dream 
By Mike Dewing 

 

Today’s economic performance is conflicting with our Constitutional values.  

This argument demonstrates how discrimination up to and including the 

middleclass is stagnating our ability to innovate.  Solutions are presented for 

devising an economic generator.  Using tax deferment funds channeled from 

monopoly entities, implementing base Congressional tax spending dollars, and 

changing new line equity opportunities from investors into liquidity hedging 

accounts will form a new financial policy initiative for regulators. These tools 

will show how to utilize the Federal Reserve systems of asset management. 

This research paper will also suggest the creation of  a national seed capital 

depository hedge and identify how to grow a new trust crop formation for 

public sector investments for small business planning and loan access. 

Additionally, these processes will implement new strategies to protect trade 

secrets, copyrights, and patents.  Small business generation through newly 

conceived planning certifications are part of a larger context for how to inspire 

a nation to take risks with innovation.  Examining presidential policies and 

how they tie into the mainframe of investment banking and economic strategy 

will illuminate the path forward from the last financial crisis. Societies are 

adversely affected by the exponential accumulation of wealth in a micro-

percentage of class and separation.  This paper will attempt to propose a 

resolution to this problem, which is referred to as the Program.   

 

The Program 

 

The proposed Program will provide a better functioning economy and create a 

system for investment that enables our innovation cycle. Accounting 

principles can be used to generate a revenue stream for the national balance 

sheet.  Giving earnings a tax incentive for those involved in the Program will 
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engender a better system of monetary function by a continual infusion of 

liquid cash into the New America Fund. The Program will operate under the 

accounting principles of the Federal Reserve, have oversight from the U.S. 

Supreme Court, and use Congressional policy formation tools. Innovation 

creation is central to how policy can be formulated with consideration given to 

fiscal spending, monetary economic theories, and public programs that 

encourage continuing education. It is time to address contract formation 

strategy on a national scale.  Scaled markets will help generate small business 

development.  New investment tool strategies can secure the liquidity of 

earnings.  Banking experts can change their process for investment strategy.  

 

Introduction 

 

Collective societal concepts that seek to control each other through money has 

resulted in the quest for profit as the corporate American dream.  It’s time for a 

new approach in the way we understand the tool of power and its influence in 

the world. The tool of power can be defined through both its use of human 

capital and money.  To grow a system of power to better engage citizens 

through policy is a function of good governance.  Continuing to endorse 

policies of greed will not achieve this goal. Creating policies that encourage 

and build systems focused on long-term relationships that support and 

compliment partners will energize innovation. Using a model for the 

incubation of ideas for small businesses will help inspire communities 

emerging in the creative class and will grow a new middle class.   

 

America’s sense of value needs an update.  Americans need to develop a 

sustainable tool to encourage and nurture that spark of innovation.  With 

statecraft, a stable, growing economy will be feasible. The Program requires 

the creation of a new investment exchange, using a liquidity accounting 

infrastructure as the beginning framework for the generator model prototype.  

The prototype will be fueled by tax dollars, increased by bond investment, and 

secured by interest rates on Treasury notes. Our current reality indicates a 

separation of classes, and many times the differences are exacerbated by 

policy agendas, created by controlling interests of the parties benefitting from 

the policy differences.  There is no more reasonable doubt that our system is 

failing. America needs solutions. 
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.Needs v. Wants 

 

Are people confused?  It’s a possibility.  Do we need what we want?  We 

certainly want what we need: clean air, water, healthy nutritional foods, 

shelter, and some physical activities. Societies across time have been 

encouraged to build a community and a sense of values.  When those needs 

were not met by the leadership or controlling powers at the time, wants and 

desire became dominant.  One might call it a revolution of “innovation.”  Our 

founders sought independence.  Did they find it?  Have we?   Americans seem 

to be particularly adept at transforming communities to meet the needs of that 

community. Today, do we want more?  No, not want more; we need more.  We 

need sensible leadership for our economic, financial, business, and health 

systems, that is based upon the rule of law.  However, in the quest for 

principled democracy, we need Representatives that exhibit vigilance, 

sacrifice, forgiveness, and compassion in order to build values in our systems. 

We need an operating policy to generate and preserve a middleclass by using 

small business creation.   

 

“We the People of the United States, in order to form a more perfect 

Union, establish justice, insure domestic Tranquility, provide for the 

common defense, promote the general welfare, and secure the 

Blessings of Liberty to ourselves, and our posterity, do ordain and 

establish this Constitution for the United States of America.” 
1
  

 

The values expressed in our Constitution’s Preamble form the perfect basis for 

developing an effective system of governance. 

 

Hysterical Precedent 

 

The 2008 financial crisis served as a wake-up call for many to re-evaluate our 

current financial regulatory systems. These systems seem to be repeating 

errors made leading up to the 2008 financial crisis, Consider the following, 

 

                                                 
1
 Preamble to the U.S. Constitution, Legal Information Institute, 

https://www.law.cornell.edu/constitution/preamble, (last visited March 21, 2018). 

https://www.law.cornell.edu/constitution/preamble
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“On Aug. 9, 2007, a French bank froze three funds exposed to U.S. 

subprime mortgages, setting in motion a chain of events that would 

culminate in the collapse of the housing bubble, the bankruptcy of 

Lehman Brothers and a financial system teetering on the brink. A little 

more than six weeks before BNP Paribas SA shuttered its funds, Bear 

Stearns extended $3.2 billion in secured loans to bail out one of its 

hedge funds, portending the ripple of credit write downs to come. 

Now, stocks are once again sprinting to record highs, U.S. bank profits 

are swelling, and yield-hungry investors are plowing money into risky 

assets and trades not seen since the apex of the credit bubble. That 

comes despite a bevy of risks, from high valuations to U.S. rate hikes 

and geopolitical clashes. If U.S. credit spreads stay put or grind lower, 

the spreads that local markets offer will look attractive. This leaves the 

asset class vulnerable to an air pocket if foreign investors crowd the 

exits like we saw in the crisis.”
2
  

 

Let’s take time to consider these illuminating behaviors cycling in the markets 

again. 

 

Consideration 

Part of the problem is government programs and legislation incentivizing risky 

behavior in the market. This behavior jeopardizes the American economy and 

stifles the generation of stable markets. “What or who caused the financial 

crisis of 2008-09?  It was securitization. Or greed. Or deregulation. Or any 

number of other things that, truth be told, probably did play a role in the 

unusually severe economic downturn.”
3
 Participating in the regulation of the 

                                                 
2
 Sid Verma, If We Are Racing to the Pre-Crisis Bubble, Here Are 12 Charts to 

Watch, Bloomberg News, August 9, 2017, 

https://www.bloomberg.com/news/articles/2017-08-09/if-we-are-racing-to-the-pre-

crisis-bubble-here-are-12-charts-to-watch (last visited 10/9/2017). 
3
 John Maxfield, 25 Major Factors That Caused or Contributed to the Financial 

Crisis, Feb. 28, 2015, The Motley Fool, 

https://www.fool.com/investing/general/2015/02/28/25-major-factors-that-caused-or-

contributed-to-the.aspx  (last visited 10/10/2017). 
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financial system was the Office of the Comptroller of the Currency, the 

Federal Reserve, the Office of Thrift Supervision, the Securities and Exchange 

Commission, the Federal Savings and Loan Insurance Corporation, and state 

regulatory agencies. Apparently, according to Maxwell, the FDIC was 

excluded from reviewing and regulating the financial institutions between 

1993 and 2004 because of infighting among the regulators.
4
  

 

“Economic ideology.  As the 1970s and '80s progressed, a growing 

cohort of economists began proselytizing about the omniscience of 

unrestrained free markets. This talk fueled the deregulatory fervor 

coursing through the economy at the time, and it led to the belief that, 

among other things, there should be no regulatory body overseeing 

credit default swaps.”
5
 

 

 Throughout the 1980s, a tense alliance was formed between politicians and 

bankers.  “By conditioning the approval of bank mergers on the Community 

Reinvestment Act, politicians from both sides of the aisle have effectively 

blackmailed banks into providing loans to un-creditworthy borrowers. While 

banks and institutional investors absorbed the risks, politicians trumpeted their 

role in expanding the American dream of homeownership.”
6
 At the same time, 

global financial markets were grappling with stressed and ineffective 

international monetary systems, caused in part by trade imbalances. As an 

example, when China chose to keep their currencies depressed in order to 

acquire U.S. dollars cheaply, the result was a substantial U.S. dollar reserve 

within the Chinese system.
7
  Then, those dollars were applied to acquiring 

debt instruments within the U.S. 

  

Presidential Decisions 

 

According to the Time website, “President Bill Clinton's tenure was 

characterized by economic prosperity and financial deregulation, which in 

                                                 
4
 Id. 

5
 Id. 

6
 Id. 

7
 Id. 
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many ways set the stage for the excesses of recent years. Among his biggest 

strokes of free-wheeling capitalism was the Gramm-Leach-Bliley Act, which 

repealed the Glass-Steagall Act, a cornerstone of Depression-era regulation. 

He also signed the Commodity Futures Modernization Act, which exempted 

credit-default swaps from regulation.
8
 There were also changes made to the 

Community Reinvestment Act, which some suggest pressured banks to extend 

home mortgages to low-income neighborhoods. Though some suggest these 

statutory changes led to the 2008 financial crisis, others disagree. But it is 

obvious that those changes led to a more permissive lending system.
9
  

 

One of the effects of  The Glass-Steagall Act was to separate commercial 

banking from investment banking. And out of this Act, the Federal Deposit 

Insurance Corporation (FDIC) emerged. The public policy purpose behind the 

separation of bank functions was to enable a more effective use of bank assets, 

to create required protocols for interbank transactions, and to limit the banking 

tendency to invest in high risk investments.
10

 Julia Maues acknowledged the 

positive effects of the Glass-Steagall Act, including the value of deposit 

insurance which she described in this way,  “Deposit insurance is still viewed 

as a great success, although the problem of moral hazard and adverse selection 

came up again during banking failures of the 1980s. In response, Congress 

passed legislation that strengthened capital requirements and required banks 

with less capital to close.”
11

  Obviously, someone forgot to send the memo? 

 

In the late 1990s and early 2000s, there were serious battles fought over the 

deregulation of financial derivatives as represented by the Commodity Futures 

                                                 
8
 25 People to Blame for the Financial Crisis, Time, 

http://content.time.com/time/specials/packages/article/0,28804,1877351_1877350_18

77322,00.html, (last visited 10/10/2017). 
9
 Id. 

10
 Julia Maues, Banking Act of 1933 (Glass-Steagall), Federal Reserve History, ,  June 

16, 1933, https://www.federalreservehistory.org/essays/glass_steagall_act  (last visited 

10/10/2017). 
11

 Id. 

http://content.time.com/time/specials/packages/article/0,28804,1877351_1877350_1877322,00.html
http://content.time.com/time/specials/packages/article/0,28804,1877351_1877350_1877322,00.html
https://www.federalreservehistory.org/essays/glass_steagall_act
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Modernization Act
12

. At the end of 1999, “the President’s Working Group on 

Financial Markets released a report calling for “no regulations” of derivatives 

and swaps and began crafting a program to make that possible.”
13

 Eventually, 

Congress  exempted swaps and derivatives from regulation. According to 

Maues, hidden within the bill was an exemption for energy derivative trading, 

known as the “Enron loophole” which eventually led to Enron’s debilitating 

corporate corruption.
14

 The consensus, even from those who participated in 

passing the Commodity Futures Modernization Act is that it was a mistake that 

has been very costly.
15

 

 

We also have the historical experience of deregulation in the Bush White 

House. The Bush theory was that even the federal regulatory agencies needed 

to practice deregulation, even of banks and mortgage brokers. In fairness, 

President Bush did, “push early on for tighter controls over Fannie Mae and 

Freddie Mac, but he failed to move Congress. After the Enron scandal, Bush 

backed and signed the aggressively regulatory Sarbanes-Oxley Act.”
16

 

 

But of course, the meltdown happened during the Bush presidency. 

 

The Ethics Key 

 

When I think of how to unlock and insert ethics into the heart of American 

interests, I imagine a world on the moral line between profit and ethics that is 

currently torn. But the future can be much different.  We can have both a 

                                                 
12

 H.R.5660 - Commodity Futures Modernization Act of 2000, incorporated by 

reference in the conference report to H.R. 4577, the Consolidated Appropriations Act 

2001, and became Public Law 106-554 on 12/21/2000.  
13

 Id. 
14

 Julia Maues, Banking Act of 1933 (Glass-Steagall), Federal Reserve History, ,  June 

16, 1933, https://www.federalreservehistory.org/essays/glass_steagall_act  (last visited 

10/10/2017). 
15

 Id. 
16

 25 People to Blame for the Financial Crisis, Time, 

http://content.time.com/time/specials/packages/article/0,28804,1877351_1877350_18

77322,00.html, (last visited 10/10/2017). 

 

https://www.congress.gov/bill/106th-congress/house-bill/4577/
https://www.federalreservehistory.org/essays/glass_steagall_act
http://content.time.com/time/specials/packages/article/0,28804,1877351_1877350_1877322,00.html
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sustainable system for creating innovations used in our business models, with 

our sense of true value, and merge the lines to create financial and societal 

justice.  A mindset of balance and vision is required, with collaboration among 

investment partners from the U.S. Treasury to the global investment market.  

Building those relationships holds the key to the future, where the constitution 

represents our values.  The kind of values that touch lives, because we have 

determined that life is important. Life is made up of risk and reward.  For a 

society to grow and function in the evolutionary process, new knowledge must 

emerge from somewhere.  So, the creation of a simple formula to drive 

innovation, expand investment opportunities for our citizens, create 

partnerships, pass legislation, build dreams, and prosper in our democracy, 

seems reasonable.   

 

American greatness is democracy. It requires us to embrace the value of 

freedom and good will in man.  We hold it in our hearts, here in the New 

America, land of the future.  We express it in our work, in our joy, and tears of 

happiness, as we hold each other to sustain our values, to enable innovation, 

and profit from our effort to maintain freedom.  As capitalists, we get joy from 

money.  It thrills us to no end, but it must be shared and opportunities made 

available to all. Can we help others find their Joy, while building a better value 

system for financial policy in this country?  Certainly, we can, and we will, the 

moment we invest in the dream, the New America Dream.  It’s profound and 

complex. It will affect global GDP and help other nations to inspire their own 

dreams.  It’s a function of the economy, financial investment, ethical business 

behavior, administrative policy, jurisprudence, and market creation, built and 

engineered by a sustainable innovation generator accessible to all American 

citizens.  It will require monopoly assets to prime the pump and private 

investment to fuel the system for the long-term, which includes a visit to the 

fiscal policies of this nation and the creation of a “Master Class” in Return On 

Investment (ROI) for governing officials, world investors, and the banking 

sector.  The creation of the mechanism will require finely tuned equations, 

contracts, and training in how to correctly, and ethically, place innovation on 

the balance sheet of New America, which will become the Financial 

Investment Institution of the World.   

 

The hottest resource in the world today is mental acuity.  It is exactly where 
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the ideas of the future are born, and it starts with family, in a community.  

Human characteristics must be considered, the need for family, for social 

attachment.  That requires identification of values and principles, and those 

things that motivate an evolving creative class of technological entrepreneurs, 

engineers, and artisans.  Furthermore, adaptation to cultural perceptions is key 

to making necessary course corrections if we are to work with our partners in 

global trade and commerce which will play a huge role in the economies of 

currency exchange.  Connectivity is important to our mutual survival, 

especially in this new tech age where we are all experiencing the need for a 

way to communicate ideas and information.   

 

The new mechanism starts with a more cohesive banking strategy related to 

monetary policy. Then gives attention to public policies that help shape the 

social utility in how a working class of millions can be educated and shown 

the path to innovation. Providing access to loans is next, with appropriate 

evaluations of risk and valuation for proper business planning, and the training 

to enable success. Administrative law should enable and attract those who 

would like to pursue a business dream that can be fulfilled in the New 

America, land of investment opportunity.  Finally, the new mechanism should 

equip the nation with the necessary tools to engineer a sustainable process of 

renewable source funding through ROI profits and taxation.   

 

The financial markets will need to counter-balance the extraction of 

monopolies by giving a sourcing strategy to large corporations as a tax 

deferment in depository hedging.  There are no penalties. The purpose is to 

allow tax payers to use tax payments to sponsor new innovations that will 

expand business platforms.  Major players in the markets will have growth, 

but in an entirely new way. Other sources of the depository hedge that will 

provide seed money include the U.S. Treasury and those wealthy Americans 

on Forbes 500, with an offer of first choice in equity share contracts.  Source 

bonds from the Treasury will stabilize reserves, create investor channels, and 

function as a predictor for interest rate computations. Companies over the 

margin with monopoly market shares, will be part of the national community 

in contributing and helping operate a new investment bank depository system 

designed to grow incubator training models, innovative small business 

concepts, and sustain a healthy growth in economic competition.  
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It’s economic reform nationally scaled, on a global platform, and it’s ethical 

and  purposeful. The mechanism will be supported by voters, tax payers below 

the margin, and above the margin, because all will have a chance to innovate 

in the system through contracts.  This plan is good for our citizens, good for 

business development, good for our nation, and especially great for 

Democracy.  Many can admit they want small business in this country, 

because it allows for a better functioning society. Business leadership can also 

affect international relations, by showing a higher plane of cooperation among 

citizens.  Government regulation of financial valuation functions, like when 

banks purchase treasury bonds, puts the tax dollars back into play. Only now, 

the “special interests” everyone will be talking about, will be how our 

regulators can “cover that interest rate” by appropriate investments in the 

American Democratic Republic; the New America!   

 

Banking may be a missed step in our democracy.  It has revealed the nature of 

humans, the lust for power acquired through profit, and how ethics became the 

ugly duckling.  Emotional to be sure, our Wall Street partners now have a 

sense of ethics that is subservient to money utility or what money can do for 

us.  Many people have great ideas for a better functioning society, but if we 

are to acquire that better functioning society,   we must change our investment 

behavior and deliver value through the innovation channels in the New 

America.  Individually, many have ceased to value human capital.  It has been 

replaced with a sense of virtual greed, probably due to survival instincts and 

ignorance of how the system works.  Reversing that process will require a 

grand gesture, one that requires care, nobility of regulation, and an emerging 

consensus in this country to walk together.  It requires civility on the national 

stage.  The team will need to be comprised of republicans and democrats, 

independents, and educators. The team will need to give consideration to the 

foundations in light of Constitutional insight.  Scholars will be needed for the 

system to function well.  People will need to be inspired for these changes to 

take place, for the seeds of creativity to be planted, and for our youth to grasp 

the possibilities of innovation systems, of people without borders, of new 

concepts involving communities where all may work, thrive, learn, and form 

their future, with each contributing to the economic dream.  Can we imagine 

what that will look like today, in our New America? 
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Concepts for Agency Capture 

 

Financial markets control everything, even our regulatory environment.  Our 

education systems need to give more attention to informing our people about 

this field.  Currently, in 2018, corporate influence is playing with the 

constitutional theory of separation of powers.  This corporate influence 

includes the power to lobby for controlling interests, to influence policy and 

enforcement that benefits the corporate investment environment.  Enabling 

business opportunity is a good thing for our country, but a system is needed to 

divert this lust for control and power.  An example of the types of perversions 

that might occur if this monopolistic impulse is not curbed includes the 

creation of  tax strategies to benefit themselves or perhaps they create 

exceptions to the rules in order to avoid anti-trust law violations.  The nation-

building component of this mechanism is realized through incubators for the 

sustainable development of  urban planning. Through this new federalism 

approach, state economies can create competitive infrastructure models. 

America will need to disassemble the possibility of creating an oligarchy 

through laws or court decisions that identify “original intent” for pluralism 

which is expressed in the formation of a shared power platform as a function 

of democracy.  Take “Pork Spending” for instance.  What is the purpose of 

that concept where congressmen acquire budgetary resources for some activity 

within their state, but which may not be relevant to the national interest. 

Where did that practice come from, a pig farm?  Swine policy?  American 

citizens may need to call for a repeal of the tyranny of the majority.   

 

Conservative Equality Appointment Power 

 

Progressive tax is a part of this new generator for the economy that is 

proposed in this article.  No matter the tax policies of the past, the future of tax 

can be changed to open transparency.  The primary concerns for Congress as it 

forms this new system should be unifying America by administering and 

investing in the American people.  That needs to include a middleclass value 

system that creates jobs through small business generation, that provides for 

the collective good in tax investment liquidity accounts, and that funds an 

innovation multiplier through investment deposit accounts and contracts.  
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Congress should focus on becoming a bipartisan governing body. They should 

enable and pass appropriations for bipartisan careers that begin with training 

concerning civil liberty expressed in support and cooperation with colleagues 

or business partners, in the pursuit of sustainable growth in human capital.  

This may be effective  as a tool to merge the ideologies that separate and 

control perspectives, a tool that can be used to create a better functioning 

government, for identifying and creating public policy that achieves the 

desired results, and that establishes realistic policies for the expenditure of tax 

dollars.   

 

The new regulatory scheme should be based upon natural law principles. 

Natural laws are immutable rules that are the same everywhere for all time.
17

  

“Its rules are there to be discovered, not created arbitrarily in state houses.  

Natural laws are based in fundamental fairness.  Everyone knows them and 

can discovery them in their own life because everyone wants the benefit of 

natural law justice when they are in a weaker negotiating position!  Violations 

of natural law are clear on their face.  It is wrong to rob a man.  It is wrong to 

slander a man.  It is wrong to beat a man without just cause.  It is wrong to fail 

to perform a deal under the terms agreed to.  It matters not what language you 

speak.  It matters not what time or place you live in.  The rules of conduct 

between people don’t change.  Justice is justice.”
18

   

 

Financial Banking Policy 

 

The new system must begin in New America.  The changes will happen 

slowly, considerately, building the pieces that fit, into the financial model that 

will begin a transformation of investment purpose and behaviors. Support for 

the new system comes from two tiers of financial sourcing.  The first is a loan 

strategy from local banks to support small business incubators through 

business planning and training.  Next, the investor pool has an opportunity to 

offer additional loan support for an equity stake in the business model once it 

                                                 
17

 Natural Law, All About Philosopy, https://www.allaboutphilosophy.org/natural-

law.htm, (last visited March 21, 2018). 
18

 Legalman, The little case that threatened the entire Banking system,  The Truth 

About The Law, http://www.thetruthaboutthelaw.com/banks-lend-money-they-create-

out-of-thin-air/ (last visited March 21, 2018).) 
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is up and running, operating at a growth profit margin, and looks to scale 

globally through an ecommerce venue. This represents the reason for 

including global connectivity in the plan.  Currently, the Federal Deposit 

Insurance Corporation (FDIC) directly examines and supervises about 4,000 

banks and savings banks for operational safety and soundness, more than half 

of the institutions in the banking system.
19

  A deposit of $250,000 is the 

current maximum amount guaranteed by the FDIC as a mechanism of 

confidence to account holders that their funds are secured.  This New America 

mechanism will embrace virtual banking where accounts can be engineered 

and organized through servers,  named under a trust, or LLC formation, S-

Corp, sole proprietorship and so on.   

 

Consider this fact pattern: 50 states, 80 banks equal 4,000 FDIC insured banks 

in a National Net Worth Network.  At $250,000  in each bank just to start, 

which collectively amounts to one billion dollars,  or $900,000 available for 

loans at the 10% reserve rate, and most importantly, in a liquid cash deposit 

like a savings account.  This simple concept is the actual leverage for major 

investors in the Program.  Tools including money market accounts, certificates 

of deposit, bond strategies, mutual funds, and real estate equity instruments 

may be part of the Program Deposits.  These specially designed, investment 

tools will be used for an incubation program promoting small business loans. 

The New America Act, as part of the Program, will enable a sustainable 

development concept where innovation sparks the growth of smart cities built 

in mixed use urban design models. They will include components of small 

business ownership and training centers designed to prepare communities for 

the future of technological trends and interstate competition.   

 

For banks, the reserve rate is straight forward.  Ten percent (10%) of the 

deposit amount goes into the vault for cash on hand and the remainder is 

considered on the books for investment or loans. This will allow for a constant 

buffer to investment risk.  From a $250,000 cash deposit, $25,000 goes into 

the vault, and $225,000 is available for loans, or treasury bond purchases.  To 

mitigate risks, banks perform standard risk assessments, which include a 

review of all business plans, which are completed only after the small business 

                                                 
19

 Who is the FDIC? Federal Deposit Insurance Corporation, 

https://www.fdic.gov/about/learn/symbol/, (last visited March 21, 2018). 
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leaders successfully complete the training and incubator program attached to 

education centers in every state. And the bank will offer loan amounts from 

$10,000 to $50,000. This Program will enable small business startups 

throughout our national community, multiplied 4000 times for banks insured 

by the FDIC across the country.  The U.S. Treasury will issue all the risk-free 

bonds our economic system will ever require, implementing fiscal policy that 

allows investments back into our communities.   

 

The implications of a slight change in financial investment behavior as 

represented by the Program, allows for the intersection of ethics and economic 

growth through innovative changes, which will ultimately enable the addition 

in our towns of new, affordable homes. This access to funds that will enable 

the development of small businesses will enhance our society, its stability, and 

its willingness to innovate even more.  

 

A National discussion needs to happen to help create small business 

innovation, sustainable development concepts, and programs in this country 

that inspire policy makers. This discussion should include every politician, 

legislators and legal minds, banking officers, investors, and educational 

institutions in America today.  It should be our top priority.  Love for our 

country, our democracy, and our principles are expressed in many ways.  We 

are a unique and free-spirited people.  We are explorers.  As explorers, we 

should help and encourage the competitive spirit to search for truth in 

democracy, and research further potential growth opportunities that innovate 

and shape a better future society.  It’s through knowledge that we can claim 

profit as the reward. But knowledge has more value than profit can ever bring 

into lives.  Our quest for skills in trades and efforts to determine value in the 

world connects us to true power, power which contains the spark of 

innovation. 

Create the Exchange 

 

A change in investment behavior and a belief in ourselves that allows us to 

take risks with certainty, risks supported by great public policies that help to 

achieve that ideal, will inspire the New America to explore new markets, 

consider participating in treaties and currency exchanges, as well as explore 

investment opportunities.  We have the tools.  We have a system that can work 
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for stability and growth models.  We must embrace the fact that we are a 

capitalist system, and we welcome the world to do business with us. But we 

need a system of economic growth in this nation.  The rule of law is embraced 

by our legal community, as well as the value of a regulatory environment. This 

new Program for a New America enables the citizens to become the 

investment community.  

 

Law is fundamental to financial achievement and monetary policy.  It is not a 

trade secret that Americans will innovate.  This Program will enable the 

creation of a new financial exchange market, one that feeds a system of 

sustainable business development and recycles tax dollars back into the 

generator.  It’s not about securing a market or finding profit shares in stock, 

that’s already been conceived.  It’s about the function of value, used to enable 

innovation .   

 

Motive for Action 

 

Americans are apparently compelled to be free, both as individuals and in our 

pursuit of businesses that operate in an open market platform, designed for 

competition, price structure, trade exchange, and the interest gained from 

loans.  We want to profit from our endeavors, but profits can be valued in 

other ways.  What would be the “value” of creating a small business model 

that launches an investment banking system?  The financial markets use 

liquidity to form a framework for better fiscal policy and accountability for the 

federal budget.  This Program represents demand side economic stimulation, 

by putting loanable funds in communities for small business creation.  

Innovation is born. The system enables its creation, provides adequate training 

for running a successful business, thus giving the regular American citizen an 

opportunity to jump into the market and become part of New America.   

 

Conclusion 

 

Great leadership is a compilation of experience, achievements, and 

relationships. When you are on top of the world as a leader, any move you 

make from that point will be a decline.  You must be willing to reduce the 

profile to gain perspective.  Good leadership begins with understanding those 
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methods.  Great leaders build relationships that help implement the change 

needed, it requires a process of inclusion. Groups that work well together are 

more successful in life, in business, and in helping build community values.  

This Program enables Americans to identify the value of our interests and to 

develop public policies that expand marginal growth sufficiently to fund small 

businesses and innovation within our communities.  We are one people, in one 

Nation, under God, indivisible, with liberty, and justice for all.  It’s a New 

America. 
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