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A Letter from the Editor: 

 

Another spring has arrived and with it we welcome another release of 

the Undergraduate Law Journal. The Undergraduate Law Journal 

represents the spirit of members who are willing to be involved and 

who are driven by their zeal. Our members are paired with faculty just 

as fiery about the law, ever encouraging legal scholarship in their 

students. Thank you to all of the students, staff,  and faculty who 

banded together to see this edition come together. This journal would 

not be here without all of you toiling away as writers, mentors, editors, 

and readers too. Given the rapid changes throughout our culture, we 

need people like you who push for the better and the greater regardless 

of the challenges. As this is my last semester before graduating, and 

thus my last semester as the Editor-in-Chief, I would like to leave a 

parting message to future generations of readers and writers of ULJ: 

look to the future. Move forward to the unexplored distance beyond 

and continue to have that passionate spirit and drive. 
 

                                                        Sincerely, 

                                                        Asya Yanchinova, Editor-in-Chief 

The ULJ participates in the 

University’s effort to 

introduce students to 

organizations and 

academic opportunities at 

the FAU Stadium. 

Jonathan Chavez and 

Taylor Tyson act as hosts 

for the ULJ. 
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self-administration of lethal medications, rather than to continue their 

prolonged suffering.  However, controversy soon erupted over the 

ethical reasoning of having ‘the right to die.’ The public discussion was 

focused on Americans who were becoming unhappy with the medical 

protocols that diminished patient dignity and quality of life. 
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State Automobile Dealership Statutes: Do We 

Really Need Them? 
By: Emanouil Petrov 

 
Introduction 

 

In today’s day and age one can buy almost anything 

online, or go to a big-box store and purchase a variety of tangible 

and intangible products all at the same place. The development 

of new technologies, such as the internet, has given us the ability 

to experience such shopping. The growing trend is the ability to 

access information about products quickly and make purchases 

hassle and stress-free. As consumer expectations of the shopping 

process and experience have shifted, many sectors have been 

willing to accommodate consumers. 

 

However, there is one shopping experience that has not 

changed much: car buying. Many would probably consider the 

whole experience stressful, having to haggle or go from one 

dealership to the next to look at different makes. So, why can’t 

buying a car be more like shopping on Amazon? Why can’t we 

buy cars online? Why can’t we go to a big box store to buy a car 

and pick and choose from different makes all at the same place? 

The answer to all of these questions is automobile dealership 

franchise laws. This article will explore the history of dealership 

franchise laws, the current nature of these laws, offer a look at a 

Tesla Motors case under such laws, and offer the proponent and 

opponent views on automobile dealership franchise laws. 
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The Foundations Of  The Automobile Franchise Dealer System 

 

The standard images that come into one’s mind at the 

thought of the terms “auto industry” and “auto dealers” are ones 

of vast car dealership lots and formidable automobile 

manufacturers, such as General Motors, Ford, and Chrysler. 

However, the auto industry at the turn of the twentieth century 

was a far cry from the massive industrial and economic complex 

of today. It would be hard for most of us to imagine life without 

cars or life where cars are so expensive that only individuals in 

the upper class of society can afford such luxuries. Yet, during 

the late eighteen hundreds and early nineteen hundreds such was 

the case in America.  

  

In the year 1893, bicycle mechanics Charles E. and J. 

Frank Duryea designed and built the first functional gasoline 

powered automobile in America.
1
 By the end of the nineteenth 

century thirty automobile manufacturers in America produced a 

total of 2,500 automobiles in the year 1899.
2
 To contrast, Ford 

Motor Company sold 239,242 automobiles in December of  

 

                                                 
1
 J. Frank Duryea, Who designed and built those early Duryea cars? HathiTrust 

(1944), http://hdl.handle.net/2027/mdp.39015023079109 (last visited Mar 10, 

2016). 
2 Automobiles - Facts & Summary, HISTORY.com (2010), 

http://www.history.com/topics/automobiles. (Last visited Mar 10, 2016.) 
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2015.
3
 The automakers in those early years of the industry would 

be better described as inventors who produced low volume, or in 

many cases one-of-a-kind vehicles that were sold to a handful of 

their wealthy friends.
4
 Due to the low production volumes, 

automakers in most instances sold their vehicles directly to their 

customers or through the use of bicycle dealers.
5
 At that time, 

there was no need for vast networks of dealerships to satisfy the 

public demand for cars because at that time there was not 

considerable demand for automobiles due to their high cost. 

 

During the first two decades of the twentieth century the 

auto industry started to experience changes following 

technological developments. One of the key people who greatly 

influenced this changing environment was Henry Ford. Ford was 

able to set his company apart from the rest with the introduction 

of the Model A in 1903 and most importantly with the  

 

 

                                                 
3 Brent Snavely & Alisa Priddle, Detroit Three auto sales soar in record year, 

Detroit Free Press (2016), 

http://www.freep.com/story/money/cars/chrysler/2016/01/05/fca-sales-rose-13-

2015-record-year-autos/78268882/ (last visited Mar 10, 2016). 
4
 Leslie J. Allen, The first dealers: From humiliation to retail success, 

Automotive News (2006), http://www.autonews.com/article/20060925/SUB/ 

60919024/the-first-dealers:-from-humiliation-to-retail-success (last visited Jan 

23, 2016). 
5 Id. 

http://www.autonews.com/article/20060925/SUB/
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Model T in 1908.
6
 Ford’s ingenious use of the assembly line to 

produce his automobiles lowered the cost of the Model T to a 

level that middle-class Americans could afford. Ford was able to 

cut the cost of a Model T from $850 in 1908 down to $300 by 

1925.
7
 Ownership of a car was no longer reserved for just the 

wealthy. Ford, as well as other car manufacturers, started to see a 

speedy growth in the demand for their now affordable vehicles.   

 

During the early years of the growing demand for 

automobiles, manufacturers implemented many different forms 

of distribution, such as selling directly to customers through 

factory-owned stores, mail order, and primarily through 

wholesale distributors.
8
 The relationships between the 

automakers and their distributors at that time were very simple. 

Contracts were established for only a short period; usually such 

contracts were signed for one year and could be dissolved by 

either party with a thirty-day notice.
9
 In exchange, the wholesale 

dealers were given exclusive rights to distribute the vehicles to 

retailers over a vast territory.
10

  

                                                 
6 Leslie J. Allen, Rise and fall of Ford's sales network architect: Prison, 

success, bankruptcy,  Automotive News (2006), 

http://www.autonews.com/article/20060925/SUB/60919023/1377 (last visited 

Jan 24, 2016). 
7 Model T - Facts & Summary, HISTORY.com (2010), 

http://www.history.com/topics/model-t (last visited Mar 10, 2016). 
8 Thomas G. Marx, The Development of the Franchise Distribution System in 

the U.S. Automobile Industry, 59 Business History Review 465-474 (1985). 
9 Id. 
10 Id. 
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 As the market for cars kept growing, automakers were 

faced with a dilemma. Manufacturers needed to expand their 

distribution of cars through more auto store locations throughout 

the country.
11

 However, the business of producing automobiles 

was very capital intensive, and opening company-owned centers 

would have caused auto manufacturers to divert vast amounts of 

their capital toward such centers instead to manufacturing 

efforts.
12

 The sale of their vehicles through independent franchise 

dealers would allow the automakers to focus their capital on the 

manufacturing efforts of their business and pass the financial 

burden of opening and operating a franchise to the franchisee.
13

 

Also, automakers believed that an independent dealer, a small 

business owner, would put more effort into the business than an 

employee working at a company-owned dealership on a salary.
14

  

As an incentive for the dealers to invest their money in 

dealership facilities and inventory, manufacturers granted dealers 

                                                 
11 Gerald Bodisch, Economic Effects Of State Bans On Direct Manufacturer 

Sales To Car Buyers, ATR, Department of Justice Justice.gov (2016), 

http://www.justice.gov/atr/economic-effects-state-bans-direct-manufacturer-

sales-car-buyers (last visited Jan 24, 2016). 
12 Id. 
13 Id. 
14

 Leslie J. Allen, Rise and fall of Ford's sales network architect: Prison, 

success, bankruptcy,  Automotive News (2006), 

http://www.autonews.com/article/20060925/SUB/60919023/1377 (last visited 

Jan 24, 2016). 
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exclusive rights to a territory.
15

  

 

In those early days of franchising, the power of the 

franchise contract weighted heavily in favor of the car 

manufacturer. Manufacturers could impose vehicles on dealers 

that were not ordered, not deliver vehicles as scheduled, and 

cancel orders without any reason or liability.
16

 Such behavior by 

the manufacturers manifested itself during the Great Depression. 

To cope with the failing market, and to keep their creditors from 

taking over their companies, manufacturers in the likes of Ford 

began to push cars onto their franchise dealers.
17

 On this topic, 

the transportation curator for the Henry Ford Museum, Robert 

Casey, said, “He would just box 'em up, send 'em and say, if you 

don't pay for them, we're going to take your franchise away,”
18

 

During these years, many dealers experienced hardship and 

began to express their discontent with the manufacturers’ 

practices, many started to look for legislative help. Even though, 

a single franchise dealer might not have much legislative 

leverage, or power over a manufacturer, collectively independent 

auto dealers became a powerful force.   

                                                 
15 Richard L. Smith, Franchise Regulation: An Economic Analysis of State 

Restrictions on Automobile Distribution, 25, The Journal of Law and 

Economics 125-157 (1982). 
16 Id. 
17 Leslie J. Allen, Rise and fall of Ford's sales network architect: Prison, 

success, bankruptcy, Automotive News (2006), 

http://www.autonews.com/article/20060925/SUB/60919023/rise-and-fall-of-

fords-sales-network-architect:-prison-success (last visited Jan 24, 2016). 
18 Id. 
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Between the end of the Great Depression and the end of 

the 1950s, many changes to the franchise system were emerging. 

Much of the change was due to the lobbying of dealers against 

actions by the automakers that were perceived as abusive.
19

 

Slowly but surely automobile dealers started to gain legislative 

ground. In the year 1956, they finally secured a federal 

legislative victory in the form of the Automobile Dealers’ Day in 

Court Act of 1956.
20

 The act allowed automobile dealers to bring 

a federal lawsuit against manufacturers who failed to act in good 

faith in the compliance of the franchise agreement or in 

terminating, canceling, or refusing to renew the franchise 

agreement of the dealer.
21

 However, the automobile dealers’ 

biggest influence on the franchise system came from lobbying 

state legislatures. Through their collective leverage, automobile 

dealers began to secure the passage of state statutes that gave 

them a growing power over the terms of a franchise and the 

issuance of franchise licenses, such as prohibiting forced 

acceptance of unwanted cars, termination of franchise 

agreements without due cause, and restrictions on the  

 

                                                 
19 Daniel A. Crane, Tesla and the Car Dealers Lobby, Regulation 37, no. 2 

(2014): 10-4 http://repository.law.umich.edu/cgi/viewcontent.cgi?article= 

2319&context=articles. 
20 Id. 
21 15 U.S.C.A. § 1222. 

http://repository.law.umich.edu/cgi/viewcontent.cgi?article
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establishment of new franchises.
22

 

 

Automobile Dealer Franchise Laws Today 

 

Today all 50 states have laws in regards to automobile 

franchising. All states require dealers to be licensed by the 

state.
23

 States also regulate the entry of new dealers, as well as 

the exit and transfer of dealerships.
24

 The laws vary from state to 

state, but they all have many similar articles.  

 

Many states have laws in place that prohibit direct sales 

to consumers. Louisiana’s statute pronounces a manufacturer in 

violation if it sells directly to customers without the use of 

franchise dealers, the statute reads as follows:  

 

“A. It shall be a violation of this Chapter:…(k)(i) To sell 

or offer to sell a new or unused motor vehicle or 

recreational product directly to a consumer except as 

provided in this Chapter, or to compete with a licensee in 

the same-line makes, models, or classifications operating 

under an agreement or franchise from the 

                                                 
22 Daniel A. Crane, Tesla and the Car Dealers Lobby. Regulation 37, no. 2 

(2014): 10-4, http://repository.law.umich.edu/cgi/viewcontent.cgi?article= 

2319&context=articles. (Last visited Jan. 30, 2016.) 
23 Mark Cooper, Bringing New Auto Sales and Service Into the 21st Century, 

Consumer Federation of America (2002), 

http://www.consumerfed.org/pdfs/InternetAutos102902.pdf.  (Last visited Jan 

30, 2016). 
24 Id. 

http://repository.law.umich.edu/cgi/viewcontent.cgi?article
http://www.consumerfed.org/pdfs/InternetAutos102902.pdf
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aforementioned manufacturer….”
25

  

 

The statute prohibits manufacturers from making direct 

sales, but provides an exception for manufacturers who operate a 

dealership temporarily during a change of ownership, usually no 

longer that two years.
26

 Such statutes prevent manufacturers not 

only from selling directly to customers, but can prohibit 

manufacturers from operating their own dealerships in a state 

altogether. Virginia’s statute governing the establishment of 

dealerships states that,“It shall be unlawful for any motor vehicle 

manufacturer, factory branch, distributor, distributor branch, or 

subsidiary thereof, to own, operate, or control any motor vehicle 

dealership in the Commonwealth.”
27

 Such laws ban 

manufacturers from selling their vehicles in any way other than a 

franchised dealership. 

 

A manufacturer can also find itself in a gridlock when 

trying to adjust its network of dealers. In most states dealers 

cannot have their franchise agreements terminated by a 

manufacturer unless a “good cause” is presented.
28

 Such “good 

cause” does not include termination based on the dealer’s 

                                                 
25 La. Stat. Ann. § 32:1261. 
26 Id. 
27 Va. Code Ann. § 46.2-1572 (West). 
28 Francine Lafontaine & Fiona Scott Morton, Markets: State Franchise Laws, 

Dealer Terminations, and the Auto Crisis, 24 Journal of Economic Perspectives 

233-250 (2010). 
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efficiency or the manufacturer’s desire for increased profits.
29

 

Unless it pays a penalty, a manufacturer cannot simply terminate 

inefficient dealers in a declining market in order to adjust its 

network.
30

 

 

Tesla Motor’s Contest To An Established System 

 

Tesla Motors Inc. is an American electric automotive 

company founded in 2003 by engineers Martin Eberhard and 

Marc Tarpenning.
31

 In 2008 the company launched its first 

vehicle, the Tesla Roadster with the promise that “…Tesla’s 

products would be cars without compromise. Each new 

generation would be increasingly affordable, helping the 

company work towards its mission: to accelerate the world’s 

transition to sustainable transport.”
32

 Since the launch of that 

very first model the company has introduced a second vehicle, 

the Model S, and currently has sold over 50,000 vehicles 

worldwide.
33

 

 

Tesla not only wanted to accelerate the transition to 

sustainable transport but also wished to shift the distribution and 

                                                 
29 Id. 
30 Id. 
31 Drake Baer, The Making Of Tesla: Invention, Betrayal, And The Birth Of The 

Roadster Business Insider (2014), http://www.businessinsider.com/tesla-the-

origin-story-2014-10 (last visited Mar 10, 2016). 
32 About Tesla, Tesla Motors.com  (2016), https://www.teslamotors.com/about. 

(Last visited Jan 30, 2016.) 
33 Id. 
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sale approach of automobiles to suit better the modern consumer. 

First off, Tesla does not have franchised dealers for its vehicles; 

the company has retail locations owned solely by the company.
34

 

Second, the approach taken by Tesla in selling its vehicles 

contrasts significantly with that of traditional automobile dealers 

with vast car lots and facilities. Tesla uses small retail stores that 

are located predominantly in high traffic malls, usually with a 

single display model.
35

 Customers who decide to purchase a 

vehicle order, pay, and schedule a delivery online.
36

 Because, 

Tesla owns all of its retail locations, and sells the vehicles 

directly to the end user, everyone pays the same price.
37

 

Customers do not have to wonder if they received the best 

possible deal.  

 

The automaker might have captured the attention of 

numerous consumers through its unconventional approach to 

selling and distributing cars, but it has also acquired the scrutiny 

of many auto dealer associations. Auto dealer associations in 

many states have brought law suits against Tesla on the grounds 

of violating automobile dealership franchise laws prohibiting 

                                                 
34 Nick Chambers, Tesla is Turning the Car Sales Model on Its Head, 

Autotrader Autotrader (2011), http://www.autotrader.com/car-news/tesla-is-

turning-the-car-sales-model-on-its-head-132587 (last visited Jan 30, 2016). 
35 Id. 
36

 Jason M. Lemkin, Why Doesn't Tesla Use Dealerships To Sell Their 

Vehicles? Forbes.com (2013), http://www.forbes.com/sites/quora/2013/06/04/ 

why-doesnt-tesla-use-dealerships-to-sell-their-vehicles/#3573bf3261d7 (last 

visited Jan 30, 2016). 
37 Id. 

http://www.forbes.com/sites/quora/2013/06/04/
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direct sales and manufacturer-owned dealerships.
38

 Moreover, 

automobile dealers in states where the law is vague and provides 

loopholes on the matter of direct sales have pushed for explicit 

legislative provisions to make such sales illegal.
39

 

 

The legal challenges, brought up by dealers, have caused 

impediments for Tesla in Massachusetts, Texas, Virginia, New 

Jersey, and other states. Because these lawsuits are based on the 

same general argument, a closer examination will be given to 

Tesla’s legal challenge in the state of New Jersey to generalize 

the company’s legal challenges under current statutes. 

 

Tesla was originally granted a license to sell its cars 

through their two company-owned stores in 2012 by the New 

Jersey Motor Vehicle Commission (MVC).
40

 The awarding of the 

license was soon contested by the New Jersey Coalition of 

                                                 
38 Amy Wilson, Tesla takes franchise fight to the states, Automotive News 

(2013), http://europe.autonews.com/article/20130318/RETAIL07/ 

303189964/tesla-plays-hardball (last visited Mar 18, 2016). 
39 Daniel A. Crane, Tesla and the Car Dealers Lobby. Regulation 37, no. 2 

(2014): 10-4, 

http://repository.law.umich.edu/cgi/viewcontent.cgi?article=2319&context=arti

cles. 
40 Brief of Petitioner-Appellant, In the Matter of Adoption of Amendments to 

N.J.A.C. 13:21-15, Tesla Motors, Inc. v. New Jersey Motor Vehicle 

Commission, No. A-3213 (Superior Court of N.J. Appellate Division Sept. 15, 

2014), https://www.autonews.com/assets/PDF/CA96370917.PDF. (Last visited 

March 18, 2016.) 

 

http://europe.autonews.com/article/20130318/RETAIL07/
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Automotive Retailers (NJCAR).
41

 The coalition insisted that 

Tesla was in violation of automobile franchise laws by not 

selling its cars through franchised dealerships and, therefore,  

should have its license revoked.
42

 As a response, the MVC issued 

a letter expressing that Tesla’s stores were in full compliance 

with state laws and that the MVC had no authority in forcing the 

automaker to contract with franchised dealers.
43

 However, after 

vigorous lobbying by the NJCAR, which spent $155,000 on such 

efforts, the MVC issued new rules in March 2014 that would 

force Tesla out of the state.
44

 Under the new laws, an applicant 

who requests a dealer license, or renewal, must “…submit a copy 

of the applicant's franchise agreement(s) with the motor vehicle 

manufacturer(s) whose makes and models the applicant is 

franchised to sell.”
45

 The new clauses also updated requirements 

for the establishment of a place of business, stating: 

 

 “1. As of April 1, 2014, all licensees selling new motor 

vehicles shall maintain a permanent, properly identified 

location of not less than a total of 1,000 square feet, on 

one or more than one floor, within a permanent, enclosed 

building and where there are included or immediately 

                                                 
41 Id. 
42 Id. 
43 Id. 
44 Danielle Wiener-Bronner, Why Does Tesla Need Dealers to Sell You a Car 

In New Jersey? The Wire (2014), 

http://www.thewire.com/business/2014/03/why-does-tesla-need-dealers-sell-

you-car-new-jersey/359084/ (last visited Mar 18, 2016). 
45 N.J. Admin. Code § 13:21-15.2. 
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contiguous, clearly identified, fixed facilities to display 

at least two automobiles and equipment to service motor 

vehicles as required by N.J.S.A. 39:10-19.”
46

 

 

These changes prevent Tesla from opening new stores, 

but also forced the automaker to close its existing locations. 

Tesla will not be able to renew its license due to the requirement 

of a franchise agreement. The requirement of square footage, 

minimum display of two vehicles, and attached service facilities 

would put its retail stores in violation of the law. These laws 

would thwart Tesla’s model for distribution and sales in the state 

of New Jersey. After rigorous appeals of the new laws as being 

unconstitutional, and lobbying for its own cause, Tesla was able 

to eventually secure a victory. Governor Chris Christie signed a 

bill in March 2015 that allows manufacturers of zero-emission 

vehicles to sell directly to consumers in New Jersey.
47

 However, 

the new law limits such manufacturers to only four places of 

business within the state.
48

 The success in New Jersey has been 

replicated in other states, but there are still those who ban Tesla, 

such as Texas, Arizona, and Massachusetts.
49

 

                                                 
46 N.J. Admin. Code § 13:21-15.4. 
47 Michael Symons, Christie signs law allowing Tesla sales in N.J., USA Today 

(2015), http://www.usatoday.com/story/money/cars/2015/03/18/christie-signs-

law-allowing-tesla-sales-nj/24984763/. (Last visited Jan 30, 2016.) 
48 N.J. Stat. Ann. § 56:10-27.1. 
49 John Voelcker, Where Can Tesla Legally Sell Cars Directly To You? State-

By-State Map: Latest Update Green Car Reports (2015), 

http://www.greencarreports.com/news/1095337_where-can-tesla-legally-sell-

cars-directly-to-you-state-by-state-map. (Last visited Jan 30, 2016.) 

https://1-next-westlaw-com.ezproxy.fau.edu/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST39%3a10-19&originatingDoc=NFC081400FE8B11DDBF66F8413DA15A97&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=%28sc.Category%29
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 Many people might wonder why there has been such a 

hostile backlash from dealers against Tesla. The attention Tesla 

has gotten has caused many to question why we even have 

dealerships and not just buy cars directly from a manufacturer or 

over the internet. The decades-old automobile franchise laws 

seem to be antiquated and not in touch with today’s consumer 

needs. The problem here is not Tesla itself. It is unlikely that 

independent dealers see Tesla’s small market share as a direct 

threat to their sales. Instead, the biggest issue here is what would 

happen if the major auto manufacturers, once seeing Tesla secure 

a right to sell directly, say to themselves that they want to follow 

suit and aggressively challenge the old system. So, should we 

continue to have automobile franchise dealerships or not? 

 

Opponent And Proponent Views On Automobile Dealer 

Franchising 

 

While the dealer franchise system seemed mutually 

beneficial to manufacturers and dealers at its inception, today 

people are beginning to challenge the traditional concept. The 

benefit for manufacturers was avoiding investments in 

showrooms, service centers, advertisement, and consumer 

information.
50

 The benefit for franchised dealers was exclusive 

                                                 
50 Gerald R. Bodisch, Economic Effects Of State Bans On Direct Manufacturer 

Sales To Car Buyers, ATR, Department of Justice Justice.gov (2009), 

http://www.justice.gov/atr/economic-effects-state-bans-direct-manufacturer-

sales-car-buyers. (Last visited Jan 30, 2016.) 
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rights in return for their investment.
51

 However, today consumers 

do not need a dealership to gather information about a vehicle. 

With the advent of the internet, consumers can research vehicles 

from the convenience of their home. The growth in the use of the 

internet for product research and final purchase has substantially 

grown over the past two decades.
52

 Such developments have 

diminished the benefits of the franchise system.
53

 Also, many 

companies have utilized the development of new technologies to 

form build-to-order, direct sales platforms, such as Dell 

Computers and Tesla Motors.
54

 
55

 Such platforms are utilized to 

create low overhead cost models by carrying low amounts of 

finished goods inventories.
56

 The resulting overhead savings of 

such platforms are then passed to consumers.
57

 A 2000 report by 

a Goldman Sachs analyst found that under a build-to-deliver 

cycle the average savings per vehicle with an average price of 

$26,000 would be $2,225.
58

 It is because of these financial 

                                                 
51 Id. 
52 Id. 
53 Id. 
54 Johana Bhuiyan, 7 Reasons Why Tesla Doesn't Want To Sell Through 

Dealerships, BuzzFeed (2016), http://www.buzzfeed.com/johanabhuiyan/tesla-

slams-general-motors-for-opposing-direct-sales#.gln1W2dP21. (Last visited 

Mar 18, 2016.) 
55 Gerald R. Bodisch, Economic Effects Of State Bans On Direct Manufacturer 

Sales To Car Buyers, ATR, Department of Justice Justice.gov (2009), 

http://www.justice.gov/atr/economic-effects-state-bans-direct-manufacturer-

sales-car-buyers. (Last visited Jan 30, 2016.) 
56 Id. 
57 Id. 
58 Id. 
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benefits that some oppose the traditional dealership system. 

 

 Many opponents of the current franchising structure 

believe that it creates undue restraints on trade. Opponents 

believe that if the requirements for exclusive territories, direct 

ownership of dealerships, and the ban on direct sales are lifted, 

consumers will benefit from increased competition.
59

 Opponents 

of restrictive franchise laws, those laws that ban online sales and 

restrict entry to a state, have challenged the legality of such 

statutes under the “dormant” commerce clause. The “dormant” 

Commerce Clause is a legal doctrine inferred from Article 1, 

Section 8 of the U.S. Constitution which empowers Congress: 

“To regulate commerce with foreign nations, and among the 

several states, and with the Indian tribes.”
60

 The “dormant” 

Commerce Clause prohibits states from enacting laws that would 

excessively burden interstate commerce.
61

 The clause is meant to 

prevent any obstructions to commerce among states, and to make 

state laws that hinder a unified national market, for a purely local  

 

 

                                                 
59 Mark Cooper, Bringing New Auto Sales and Service Into the 21st Century, 

Consumer Federation of America (2002), 

http://www.consumerfed.org/pdfs/InternetAutos102902.pdf . (Last visited Jan 

30, 2016.) 
60 U.S. Const., Art. 1, sec. 8, cl. 3. 
61 LII / Legal Information Institute, Commerce Clause, 

https://www.law.cornell.edu/wex/commerce_clause (last visited Jan 31, 2016). 
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benefit, unconstitutional.
62

 Opponents argue that under the 

clause, a state automobile dealership franchise law that prohibits 

the entry of a national seller, or prevents national competition, is 

only a local benefit, and, therefore should be considered 

unconstitutional.
63

 

 

 On the other side of the argument, dealers firmly believe 

in the continuation of current franchise protection laws. 

Proponents of franchise laws believe that they are necessary to 

level the playing field between large automakers and 

franchisees.
64

 Dealers are independent businesses that take most 

of the financial risk of opening and operating dealerships.
65

 Due 

to this, dealers consider laws that prevent the direct ownership of 

dealerships, and direct sale of cars, necessary to protect their 

investment in the franchise.
66

 Dealers contribute to local 

communities through employment, paying out billions of dollars 

                                                 
62 Solveig Singleton, Will the Net Turn Car Dealers into Dinosaurs? State 

Limits on Auto Sales Online Cato Institute (2000), 

http://www.cato.org/publications/briefing-paper/will-net-turn-car-dealers-

dinosaurs-state-limits-auto-sales-online. (Last visited Jan 31, 2016.) 
63 Id. 
64 Thomas B. Leary, State Auto Dealer Regulation: One Man's Preliminary 

View, Federal Trade Commission, (2001), https://www.ftc.gov/public-

statements/2001/05/state-auto-dealer-regulation-one-mans-preliminary-

view#N_10.  (Last visited Jan 31, 2016.) 
65 Brett Berk, Do We Really Need Car Dealerships Anymore? Popular 

Mechanics (2013), http://www.popularmechanics.com/cars/a9265/do-we-

really-need-car-dealerships-anymore-15748322/. (Last visited Jan 31, 2016.) 
66 Id. 

https://www.ftc.gov/public-statements/2001/05/state-auto-dealer-regulation-one-mans-preliminary-view#N_10
https://www.ftc.gov/public-statements/2001/05/state-auto-dealer-regulation-one-mans-preliminary-view#N_10
https://www.ftc.gov/public-statements/2001/05/state-auto-dealer-regulation-one-mans-preliminary-view#N_10
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in paychecks nationwide, paying hundreds of millions of dollars 

in sales taxes, and contributing to charities.
67

 Because of such 

economic contributions, dealers are an integral part of many 

communities. Also, due to dealers being local businesses, 

proponents argue that they have a better understanding of local 

customer needs and, therefore, can provide a better service than 

an outsider.
68

 

 

Conclusion  

Automobile dealership franchise laws span back decades 

and, for the most part, have gone by unchallenged. Such 

restrictive laws were enacted to protect small franchise 

businesses. As time passed, franchises grew in numbers, and also 

in power. As they became large financial contributors to state 

economies, they saw their leverage over legislation grow.  

  

Once Tesla began facing legal obstacles in selling its 

cars, a new interest was facilitated towards the old concepts and 

laws surrounding the automobile dealership franchise system. 

Tesla provided a more relaxed and streamlined model to 

                                                 
67 John O'Dell, Why Tesla should stop fighting auto dealers, CNN.com (2014), 

http://www.cnn.com/2014/03/18/opinion/odell-tesla-new-jersey/. (Last visited 

Jan 31, 2016.) 
68 Thomas B. Leary, State Auto Dealer Regulation: One Man's Preliminary 

View, Federal Trade Commission (2001), https://www.ftc.gov/public-

statements/2001/05/state-auto-dealer-regulation-one-mans-preliminary-

view#N_10. (Last visited Jan 31, 2016.) 

 

http://www.cnn.com/2014/03/18/opinion/odell-tesla-new-jersey/
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customers that did not require many of the discomforts of 

traditional car buying. The legal cases surrounding Tesla being 

banned in certain states only brought further attention and 

questions about the need for automobile dealership franchise 

laws. As discussed, there are strong opponents of franchise laws 

who would like to see many of the current laws removed. 

Arguments bolster the favorable economic effects that would be 

experienced in the form of lower prices. Others have put into 

question the legality of auto franchise laws.  

 

On the other hand, proponents of automobile dealership 

franchise laws have made strong arguments for the need for such 

legislation to protect dealers from abuses by manufacturers. As 

discussed, franchise dealers invest significant amounts of capital 

in opening and operating dealerships and, therefore, feel it 

necessary to have the current restrictive laws in place to protect 

their investment. Proponents have also argued that franchised 

dealerships provide economic benefits for their communities and 

that they are better equipped to serve the needs of local markets.  

 

In today’s growing trend of online shopping and the 

desire of consumers to get the best bargain possible with the least 

amount of stress, it seems inevitable that we are going to see an 

expansion of the Tesla model of selling cars. Even though Tesla 

has been able to challenge state automobile dealership franchise 

laws and gain some victories, this automaker is only an 

exception to traditional automobile franchise law. It is unlikely 

that there would be an all-out repeal of current state automobile 
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dealership franchise laws. Due to the enormous legislative 

influence and economic effect that dealerships possess, changes 

to existing laws will likely be slow to come.  
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Food Safety: To Conceal or Reveal 
 

By: Carenthia E. Williams 

Bad laws are the worst sort of tyranny. ~Edmund Burke 

 

The United States Role And Oversight In Food Safety 

 

In 2012, the United States Department of Agriculture 

(USDA) celebrated its 150
th
 anniversary. Established in 1862, 

President Abraham Lincoln signed into law the creation of the 

United States Department of Agriculture. Lincoln called the 

USDA, “The People’s Department” since many Americans 

during that time lived on farms
1
. Since that time, the department 

has undertaken the creation and enforcement of food safety 

regulations designed to ensure that the nation’s food supply is 

safe, wholesome and properly labeled and packaged. 

 

The crucial moment for inspection of meat in the United 

States came in 1905 and 1906 when Upton Sinclair, Jr., an 

American journalist and novelist published The Jungle.  The 

details of The Jungle described unsanitary working conditions in 

a Chicago meatpacking house, putting meat consumers at risk for 

disease. The popularity of Sinclair’s book contributed, in part, to 

                                                 
1
 United States Department of Agriculture (2016), 

http://www.usda.gov/wps/portal/usda/usdahome?navid=USDA150 and 

http://www.usda.gov/wps/portal/usda/usdahome?navid=USDA_MISSION-

_AREAS.  
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the passing of legislation providing for meat inspection. In the 

ensuing years, Congress passed significant legislation directed to 

the health and safety of American consumers: the Pure Drug and 

Food Act (1906), Federal Meat Inspection Act (1906), the 

Poultry Products Inspection Act (1957), the Humane Methods of 

Slaughter Act (1958) and the Egg Products Inspection Act 

(1970). The Food Safety and Inspection Service (FSIS) were 

enabled by Congress to enforce these acts. 

 

 Yet, today more progress is needed to protect people and 

reduce foodborne illness in America.  In December 2015, Boston 

health officials and Chipotle Mexican Grill agreed that as “many 

as 80, mostly Boston College students became victims of the 

norovirus”
2
. Also, according to reports by the Center for Science 

in the Public Interest (CSPI), “fresh produce is the cause of 

foodborne illnesses in the United States”
3
.  In another case, an 

investigation by the Centers for Disease Control and Prevention 

indicated that the Blue Bell Creameries fatal outbreak of 

listeriosis, which sickened at least 10 people and led to three 

deaths, can date back to 2010 according to a database of bacteria 

                                                 
2
 Dan Flynn, Health Officials: Boston College Illness Outbreak is Norovirus, 

Food Safety News (December 8, 2015), 

http://www.foodsafetynews.com/2015/12/health-officials-say-boston-college-

illness-outbreak-is-norovirus/#.VnR3xhUrLIU 
3 Fresh Produce Responsible for Most Foodborne Illnesses in the U.S., Food 

Safety News (December 8, 2015), 

http://www.foodsafetynews.com/2015/12/report-fresh-produce-responsible-for-

most-foodborne-illness-outbreaks/#.VnR4-RUrLIU. 
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DNA. The strain of listeria lurked in the Blue Bell Creameries 

over the last five years. 

 

 Currently, Blue Bell is under criminal investigation by 

the United States Department of Justice to determine if company 

executives committed wrongdoing in their handling of the 

outbreak.
4
   What has caused so many challenges to food safety? 

Are genetically modified organisms a problem with the safety of 

our food system? What progressive and preventive actions 

should have been taken for a healthy food system?   

 

USDA’s Lack of Power  

 

In 1993, a West Coast E.coli outbreak occurred in 

Washington, Idaho, Nevada and California.   The USDA 

spearheaded serious inspections by conducting microbial testing 

for salmonella and E.coli 0157h7.  If a meat processing plant 

repeatedly failed the USDA tests, the USDA can shut down the 

plant.
5
  

  

                                                 
4
 Sandee LaMotte and Evan Perez, Justice Department investigates Blue Bell 

Creameries over listeria response, CNN Health (Updated January 2, 2016). 
http://www.cnn.com/2016/01/01/health/blue-bell-listeria-criminal-

investigation/ 
5 Hearing before the Permanent Subcommittee on Investigations of the 

Committee on Governmental Affairs, U.S. Senate, Sept. 10, 24 & 25, 1998, 

http://www.gpo.gov/fdsys/pkg/CHRG-105shrg51562/html/CHRG-

105shrg51562.htm. 
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In May of 2000, in Supreme Beef v. USDA, the Fifth 

Circuit Court of Appeals issued an opinion that crushed the food 

safety reforms regulated by the USDA. The appeals court 

supported a lower court ruling that the Agriculture Department 

does not have the authority to shut down a meat-processing plant 

that repeatedly failed tests for salmonella contamination, 

utilizing the Salmonella Performance Standard.
6
 The district 

court ruled that FSIS lacked the constitutional authority to 

suspend inspection due to the establishment’s failure to meet the 

terms with the Salmonella Performance Standard.  

 

 In December 2001, the US Court of Appeals for the 

Fifth Circuit ruled that the Salmonella Performance Standard 

conflicts with the statutory language in the FMIA and therefore 

is invalid. The appellate court also rejected the USDA’s argument 

that the Salmonella performance standard should be upheld 

because it serves as a measure of whether pathogens are 

adulterants or contaminants, such as E.coli O157:H7, are also 

present in products. The court stated that because the 

performance standard measures Salmonella in the final product 

but not in the incoming raw materials, it cannot “serve as proxy 

for cross contamination because there is no determination of the 

incoming Salmonella baseline.”
7
 

 

                                                 
6 Supreme Beef Processors, Inc. v. U.S. Department of Agriculture, 275 F.3d 

432 (2001).  
7
 Fidel Toldrá, Safety of Meat and Processed Meat, Springer Science + 

Business Media, LLC  (Civil Action No. 3:99-CV-2713-G). 
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Before the ruling in Supreme Beef v. USDA, Supreme 

Beef Processors Inc., a Texas-based meat processor, produced 

millions of pounds of ground beef for the public school system 

in the 1990s. In December 1999, one of the Supreme Beef plants 

failed the USDA’s salmonella tests three times in eight months, 

with one of the tests returning a 47 percent salmonella 

contamination rating. 
8
  

 

In 1998, the government revealed a restructured way to 

conduct meat inspections called Hazard Analysis and Critical 

Control Point Systems (HACCP). HACCP is a tool to evaluate 

hazards and establish control systems that focus on prevention 

rather than relying primarily on end-product testing. The Food 

and Drug Administration states, that HACCP can be useful 

throughout the food chain from primary production to final 

consumption and its implementation should be guided by 

scientific evidence of threats to human health.  

 

Rather than relying on USDA inspectors to ensure that 

meat and poultry coming out of the plants was safe to eat, the 

new system required meat-processing plants to develop and 

implement their own systems of controlling the levels of harmful 

bacteria in their plants.
9
 The CDC and USDA cite the 

                                                 
8 Katherine A. Straw, Washington University Journal of Law and Policy: 

Ground Beef Inspections and E. Coli O157:H7: Placing the Needs of the 

American Beef Industry Above Concerns for the Public Safety (2011). 
9
 Pathogen Reduction; Hazard Analysis and Critical Control Point (HACCP) 

Systems; Final Rule, 9 CFR § 304 (1996). 
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implementation of the Hazard Analysis and Critical Control 

Points (HACCP) system of inspection as a principal reason why 

the instances of foodborne illness appears to be dropping.  

 

Yet, many critics believe that under the HACCP system 

involving its seven principles, which are: (1) hazard analysis, (2) 

critical control point identification, (3) establishment of critical 

limits, (4) monitoring procedures, (5) corrective actions, (6) 

record keeping, and (7) verification procedures, there is no way 

to inspect a plant and ensure the healthiness of food. Each 

manufacturer is required to create and implement their HACCP 

system, which is submitted to the USDA for approval. Inspectors 

expect the manufactures to follow their HACCP plan and 

withhold the old “poke and sniff”
10

 method once used. Many 

critics believe that manufacturers are not going to regulate 

themselves and will not effectively implement their HACCP 

programs. Also, HACCP principles do not work well in 

restaurants. HACCP principles for restaurants are geared toward 

cooking, cooling and holding instead of the integrity of particular 

food types.     

 

GMO Woes and Monsanto  

 

Genetically modified organisms (GMOs) are organisms 

that have been created through the gene-splicing techniques of 

                                                 
10 Stephen R. Crutchfield and Jane Allshouse, The Economics of Improving 

Food Safety, Economic Research Service, 

https://www.farmfoundation.org/news/articlefiles/128-crutchfield.pdf. 
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biotechnology, also called genetic engineering, or GE
11

. These 

organisms are a part of a new science which and their creation 

results in unstable combinations of animal, plant, viral and 

bacterial genes that do not appear in nature or through 

conventional crossbreeding methods
12

.Over the years, 

genetically modified foods (GMOs) have developed a bad 

reputation as studies continue to expose the dangers of GMOs. 

Many people are unsure about GMOs and they have good reason 

to be skeptical. 

 

Some issues with genetically modified foods are: 

 

Killing of Bees and Butterflies 

A Harvard study confirmed that “70 percent of honey 

samples collected in Massachusetts contained at least 

one neonicotinoid in pollen and honey samples.”
13

 

Scientists, farmers and beekeepers have been alarmed at 

the rates at which bees and other pollinators are dying. 

This problem is leaving approximately a third of the 

world’s crops in a fragile position as pollination cannot 

                                                 
11

 Phillip Gordon, Genetically Engineered Foods Are Not The Enemy, Lady 

Bud, July 3, 2013, http://www.ladybud.com/2013/07/03/genetically-

engineered-foods-are-not-the-enemy/. 
12 Id. 
13 Christina Sarich, Harvard Finds Pesticide in 70% of Honey Samples Tested, 

Results that are hurting our pollinators,  Natural Society, Sept. 12, 2015, 

http://naturalsociety.com/harvard-finds-pesticide-in-70-of-honey-samples-

tested/. 
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occur without bees. 
14

 The shrinking population of the 

North American monarch butterfly has been linked to 

Monsanto’s popular herbicide, Roundup. The World 

Wildlife fund announced that last year’s migration of 

the monarch butterfly from Canada, to the United States 

and down to Mexico was the lowest it’s been since 

scientists began tracking them over twenty years ago. In 

fact, a 43 percent drop has been measured compared to 

last year.
15

 

 

Pesticides and Herbicides  
Farmers have been drawn to genetically modified (GM) 

crops by the anticipation that fewer pesticides and 

herbicides will be needed, resulting in less cost and 

greater production. Yet, farmers of GM crops have 

experienced “super weeds” that have evolved a 

resistance to glyphosate, an herbicide that kills grass and 

broadleaf plants, disappointing crop yields, and crops 

developing a resistance to chemicals. Over time, this has 

resulted in increased use of herbicides and pesticides 

causing increased herbicides and pesticide levels on 

                                                 
14

 Megan L. Norris, Will GMOs Hurt my Body? The Public’s Concerns and 

How Scientists Have Addressed Them, Science in the News, (2015), 

http://sitn.hms.harvard.edu/flash/2015/will-gmos-hurt-my-body/. 
15 Arjun Walia, Not Just Bees: Disappearance of Monarch Butterflies Linked to 

Monsanto’s Roundup Herbicide, Collective Evolution, Feb, 20, 2014, 

http://www.collective-evolution.com/2014/02/20/not-just-bees-disappearence-

of-monarch-butterflies-linked-to-monsantos-roundup-herbicide/. 
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food.  Scientists recently studied thirteen major crop 

pests and discovered that five had developed a 

resistance to the poisons genetically bred into GM 

plants like Bt corn and Bt cotton. The Bt prefix signifies 

for Bacillus thuringiensis, a microbe that produces 

insecticidal endotoxin and has been used as a topical 

pesticide against insects since 1961.
16

 According to Dr. 

Charles M. Benbrook, a pesticide policy expert who 

became involved in the Food Quality Protection Act 

(FQPA) debate during the early 1980s, states GM crops 

caused herbicides use to increase 25 percent per year.
17

 

 

GMO Farmers cannot Harvest GE Seeds 

 

Monsanto, the largest producer of genetically 

engineered (GE) seeds in the world, is an agrochemical 

and agricultural biotechnology company.  Monsanto 

produces for over 90 percent of genetically engineered 

(GE) seeds being planted globally. Farming, a process 

consisting of: planting seeds, growing crops, harvesting 

crops and gathering seeds from the plants for next 

season has changed with the monopoly given to 

                                                 
16

 Matthew Niederhuber, Insecticidal Plants: The Tech and Safety of GM Bt 

Crops, Science in the News (2015), 

http://sitn.hms.harvard.edu/flash/2015/insecticidal-plants/. 
17 Charles M Benbrook, Impacts of genetically engineered crops and pesticide 

use in the United States. Years- USDA Survey Data (Sept. 28, 2012) 

http://www.nlpwessex.org/docs/benbrook.htm. 



Spring 

2016 
UNDERGRADUATE LAW JOURNAL 

 

38 

 

companies like Monsanto for their seed patents.  GMO 

companies, like Monsanto, take the last step of farming 

away from farmers and force farmers to continually buy 

the premium priced GM seeds every growing season 

which is expensive.  

 

In Bowman v. Monsanto 2013, which went to the 

Supreme Court, Bowman wanted to reduce costs for his riskier 

late season planting.  Bowman purchased soybeans intended for 

consumption from a grain elevator, planted them, treated the 

plants with glyphosate killing all plants that proved to be lacking 

the Roundup Ready trait. He then harvested the surviving 

soybeans that contained that trait; and saved some of these 

harvested seeds to use in his late-season planting.  Upon learning 

this practice, Monsanto sued Bowman for patent infringement. 

Bowman raised the defense of patent exhaustion, which gives the 

purchaser of a patented article or any subsequent owner the right 

to use or resell that article.  The District Court rejected 

Bowman’s defense and the United States Court of Appeals for 

the Federal Circuit affirmed.  The 70-year old farmer was found 

guilty of patent infringement after he purchased and used second 

generation (replicated Monsanto seeds) Monsanto seeds. 
18

  

 

The United States Court of Appeals for the Federal 

Circuit stated “that under the doctrine of patent exhaustion, the 

authorized sale of a patented article gives the purchaser, or any 

                                                 
18 Vernon Hugh Bowman v. Monsanto Company, 569 U.S. 11 (2013).  
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subsequent owner, a right to use or resell that article. Such a sale, 

however, does not allow the purchaser to make new copies of the 

patented invention. The United States Court of Appeals for the 

Federal Circuit reasoned that patent exhaustion did not protect 

Bowman because he had created a newly infringing article.”
19

  

 

Lawful Consequences of Accidentally Grown Patented GM 

Plants 

 

Recent case law has established that it is unlawful to 

grow a genetically modified plant whose seeds were not directly 

purchased from an approved distributer such as, cross-

pollination.   

 

In Monsanto Canada Inc. v. Schmeiser (2000), Monsanto 

brought a patent infringement action against Percy Schmeiser, 

alleging that 95 to 98 percent of farmer, Percy Schmeiser’s, 

fields were planted with this type of seed harvested from plants 

resulting from accidental cross-pollination, which they claimed 

to be a direct infringement of the patent. Schmeiser defended, 

stating he did not intentionally plant the patent variety of canola 

crop but that natural pollination or an accidental spillage onto his 

field by an area farmer’s truck must have been the cause. 

Monsanto was not persuaded, urging the court to find that 

regardless of how the patented seed came to be growing in 

Schmeiser’s field; the patented seed was still the property of the 

                                                 
19 Id. 
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company. Monsanto argued that the company deserved both the 

$15 coulombs per acre (US $15 coulombs/acre) licensing fee as 

well as profits from the sale of Schmeiser’s 1998 canola crop.
20

 

 

The Canadian Supreme Court, in a 5-4 decision, upheld 

the validity of Monsanto's patent. However, the court also said 

that although Schmeiser had infringed on Monsanto's patent by 

growing Roundup Ready® canola, he did not owe them either 

damages or court costs. The court said that in a case like this, the 

total of damages is measured by the extra profits derived from 

the use of the patented item. Because Schmeiser did not spray 

the field with glyphosate, he enjoyed no benefit and thus his 

profit was the same as if he has planted a non GMO canola crop. 

Therefore Schmeiser owed Monsanto nothing.
21

 

 

No Legal Requirement that GMOs be Labeled for Consumer 

Awareness 

 

Legislation has been passed to block a proposed 

requirement that GMO’s be labeled, to allow consumer 

awareness. The Safe and Accurate Food Labeling Act of 2015, 

creates a federal standard which preempts states and localities 

from being able to require the labeling of GMOs on foods and 

sets up a voluntary labeling of foods with GMO ingredients. 

 

                                                 
20Monsanto Canada Inc. v. Schmeiser, SCC 34 1 S.C.R. 902, 2004 SCC 34 

(2004). 
21 Id.  
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Many state legislators have different opinions about 

labeling foods with GMO attributes. A strong majority of the 

Massachusetts House of Representatives and Senate have 

decided to sponsor GMO food labeling. In fact, 154 out of 200 

Massachusetts legislators signed a GMO labeling bill as co-

sponsors. Senate Minority Leader Bruce Tarr (R-Gloucester) 

states, “People have the right to know and understand the 

products that are contained within our food in order to make 

informed and healthy decisions to meet their dietary needs.
22

” 

The majority of Florida representative voted for a ban on state 

required GMO labeling. The Florida legislation passed 275-150, 

backing the food industry to not have mandatory labeling on 

GMO products. Those who voted yes include, Representative 

Ileana Ros-Lehtinen, Carlos Curbelo and Mario Diaz-Balart. 

Those who voted against the legislation include Representative, 

Frederica Wilson, Debbie Wasserman-Shultz and Lois Frankel. 

 

Senator Mike Pompeo (R-KS), drafted the Safe and 

Accurate Food Labeling Act (H.R. 1599), yet this act has been 

nicknamed by critics as the DARK Act – or “Deny Americans 

the Right to Know Act” to block all states from labeling 

genetically engineered foods, and make it difficult for the FDA 

to ever mandate labeling.  Senator Mike Pompeo states, “We've 

got a number of states that are taking wildly different approaches 

to putting restrictions on the capacity for technology to continue 

                                                 
22 Conor Yunitz and Deirdre Cummings, Majority of State Legislators Support 

GMO Food Labeling, February 5, 2015. 
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to enter the food chain in a safe and affordable way, and that 

won’t work.”
23

 

 

According to the FDA in regards to labeling, the FDA 

asserts, “food manufacturers to ensure that labeling terminology 

concerning the use of modern biotechnology in the production of 

a food or its ingredients be accurate and consistent and that the 

integrity and meaning of scientific terminology be preserved to 

help ensure clear communication in food labeling.”
24

 Ultimately, 

it’s the food manufacturer for assuring safety. 

 

The International Agency for Research on Cancer 

(IARC), the specialized cancer agency of the World Health 

Organization (WHO) has assessed the herbicide glyphosate and 

insecticides malathion, diazinon, tetrachlorvinphos and parathion 

and “classified these as being possibly carcinogenic to 

humans.”
25

   

According to scientists, glyphosate is in 80 percent of 

our food, and is believed to be the most toxic chemical ever 

                                                 
23 Jeff Daniels, GMOs: Congress may block states from requiring labeling, July 

22, 2015.  
24 Guidance for Industry: Voluntary Labeling Indicating Whether Foods Have 

or Have Not Been Derived from Genetically Engineered Plants. 

http://www.fda.gov/food/guidanceregulation/guidancedocumentsregulatoryinfo

rmation 
25 Evaluation of Five Organophosphate Insecticides and Herbicides, 

International Agency for Research on Cancer, World Health Organization, 

Volume 112, March 20, 2015. http://www.iarc.fr/en/media-

centre/iarcnews/pdf/MonographVolume112.pdf. 
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approved for commercial use. Glyphosate is now linked to, 

antibiotic resistant bacteria, inflammatory bowel disease, kidney 

disease, depression, obesity, ADHD, Alzheimer's disease, autism, 

Parkinson's disease, multiple sclerosis, ALS,  cancer, cachexia, 

infertility, and developmental malformations. It destroys the 

microbiome of humans and plants, which is the root cause of 

many modern diseases.
26

  

 

The Food and Drug Administration recently determined 

that the AquAdvantage salmon, a genetically modified salmon, is 

as safe to eat as Non-GE salmon. FDA scientist meticulously 

evaluated data submitted by AquaBounty Technologies to 

determine whether AquaAdvantage salmon met the criteria for 

approval established by law. The data proved that the inserted 

genes remained stable over several generations of fish and GE 

salmon is safe to eat by humans and animals.
27

      

 

GMO Lobbying  

 

Across the globe, many countries have enacted 

mandatory labeling laws for GMO foods. Many large food 

makers like Coca-Cola, General Mills, Hormel, Land O’Lakes, 

Kellogg, Kraft, PepsiCo, Syngenta, Grocery Manufacturers 

                                                 
26 Zen Honeycutt, EPA Stalling of Glyphosate Decision is Harmful to America, 

Huffington Post, December 11, 2015.  
27 FDA Has Determined That the AquAdvantage Salmon is as Safe to Eat as 

Non-GE Salmon, Consumer Updates, November 19, 2015, 

http://www.fda.gov/ForConsumers/ConsumerUpdates/ucm472487.htm. 
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Association and biotech giants like Monsanto and Biotech 

Industry Org. are determined to stop the passage of GMO 

labeling in the United States.  

 

An analysis from Environmental Working Group (EWG) 

revealed that big food and biotech companies have vastly 

increased their lobbying expenditures in the first half of 2015 to 

prevent the GMO labeling. According to EWG in a 2015 report, 

“A total of 51 million was spent to hire 32 lobbyists exclusively 

to advocate for legislation to block state and federal GMO 

labeling.”
28

  

 

Last May, Vermont became the first state to enact 

legislation to require GMO labeling. The Grocery Manufacturers 

Association and other trade groups filed a lawsuit in an effort to 

prevent the law from being implemented.  If the suit fails, all 

food made with GMOs that is sold in Vermont must be labeled, 

effective July 1, 2016.  Connecticut and Maine have approved 

GMO labeling laws that would go into effect if other 

northeastern states authorize similar legislation.
29

  

 

Moreover, a EWG report also stated that big food and 

biotechnology companies made Political Action Committee 

(PAC) contributions totaling over $3.8 million to 404 

                                                 
28 Libby Foley, Big Food Companies Spend Millions to Defeat GMO Labeling, 

Environmental Working Group, August, 4, 2015. 
29 Id. 
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candidates.
30

 Monsanto, dubbed as a political heavyweight, 

employed Justice Clarence Thomas as a corporate attorney 

during the 1970s. Some have criticized Thomas’ participation in 

cases involving a previous employer. And aside from Justice 

Thomas, Monsanto has ties to lawmakers who own stock in 

Monsanto, including Sen. Kay Hagen (D-N.C.), Michael McCaul 

(R-Texas) and Fred Upton (R-Mich.) to name a few.
31

  

 

Conclusion  

 

Food safety is flawed and it’s time to strive toward a 

more sustainable and supreme system. Transparency is needed to 

guide consumers on what is contained in food and allowing them 

to make knowledgeable decisions when it comes to choosing 

foods that have been produced through biotechnology, like 

GMOs, or naturally grown.   

 

Strong regulations are necessary so corporate 

monopolies in food production have less power, political 

influence and can cease their destructive practices by funneling 

money into lobbying campaigns to keep consumers in the dark 

about what they are eating. 

 

The food industry is broken and has become a 

destructive system. We, humanity, need to fight for our survival 

                                                 
30 Id. 
31 Janie Boschma, Monsanto: Big Guy on the Block when it comes to friends in 

Washington, February 19, 2013.  
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and demand natural systems which will be wholesome, 

ecological, affordable, and resilient. It is time to dismantle this 

food system and be pioneers of a food movement that will 

benefit subsequent generations.  

 

There isn’t going to be a quick resolution. Government 

must intervene in the food industry to save Americans’ health 

and get beyond the lip service which solves nothing.   
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The Emergence of the supposed “Eradicated 

Measles Disease” Reignites Debates of 

Mandatory Vaccination Laws Among Divided 

Opinions 

 
By Guinda Saint-Fleur 

 

Introduction: 
 

The decrease of the once prevalent smallpox epidemic 

lead to the removal of its required immunization in the United 

States. Public Health officials and major science researchers now 

place their focus on developing vaccinations toward newer 

strains of endemic diseases such as polio. In the midst of 

worldwide vaccination shortages, the vaccine`s worth has been 

challenged by personal beliefs that resulted in litigation when 

detrimental results occurred on individuals who received the 

injections.  

 

After the outbreak of measles in December 2014, Jerry 

Brown, Governor of California, signed a Mandatory Vaccine bill
1
 

known as Senate Bill 277. The new bill requires mandatory 

                                                 
1 Charlotte Alter, California Governor Jerry Brown Signs Mandatory Vaccine 

Law, Time Magazine, June 30, 2015, http://time.com/3941832/jerry-brown-

signs-vaccine-law/. (Retrieved March 5, 2016.) 

 

http://time.com/3941832/jerry-brown-signs-vaccine-law/
http://time.com/3941832/jerry-brown-signs-vaccine-law/
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vaccination of children in all public, private and daycare centers 

in the state. It also removes religious or personal beliefs as an 

exemption. The focus of this research is to identify the myths 

and uncertainties that emerged and resulted in a negative view of 

vaccinations, and what beliefs led some to oppose California`s 

new law. And finally we examine Florida’s current vaccination 

laws? 

Leading the claim that vaccines may contribute to autism 

and is therefore not a good thing for the public is Andrew 

Wakefield and the anti-vaccine movement.
2
 And public debates 

continue as other states address the pros and cons of childhood 

vaccinations. Questions arise such as will California`s new bill 

cause new changes in Florida`s children immunization laws or 

will it bring out more fear of an outbreak. Will this bill become 

another largely debatable issue between states rights and parental 

rights for Floridians?  

 

Vaccine`s Historical Importance shadowed with Myth 
 

Vaccinations first appeared after centuries of battle 

between mankind and the smallpox epidemic. Desperate for a 

cure for this once common disease, the inoculation method was 

adopted. It represented the medical practice used among 

physicians since the 1600s. However, it would be the keen 

                                                 
2 Stav Ziv, Andrew Wakefield, Father of the Anti-Vaccine Movement, Responds 

to the Current Measles Outbreak for the First Time ,Newsweek, Feb. 10, 2015, 

http://www.newsweek.com/2015/02/20/andrew-wakefield-father-anti-vaccine-

movement-sticks-his-story-305836.html. (Retrieved March 5, 2016.) 

http://www.newsweek.com/2015/02/20/andrew-wakefield-father-anti-vaccine-movement-sticks-his-story-305836.html
http://www.newsweek.com/2015/02/20/andrew-wakefield-father-anti-vaccine-movement-sticks-his-story-305836.html
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observation and research of cowpox disease against smallpox by 

Edward Jenner that would lead to the creation of the first 

vaccination. Since Jenner`s time, many more vaccines have been 

discovered around the world enabling a successful fight against 

other once common natural diseases such as measles, mumps, 

and rubella (also known as German measles). Until the 1970s, 

the measles, mumps, and rubella vaccines were given 

separately.
3
 Due to persistent efforts, there have has been 

significant reductions of new outbreak cases. In fact, in the year 

2000, the US was considered to have achieved elimination of 

measles according to the CDC.
4
 The term elimination is used in 

this context to mean an interruption of the yearly measles 

epidemic cycle and not its complete eradication.
5
 Measles is now 

considered an endemic infection that occurs worldwide.  

 

Parents and health officials have become divided over 

this controversial subject due to an increase in claims that there 

exists side effect in children who were given childhood vaccine. 

This debate has now increased the number of parents opting their 

children out of vaccines. There are opposing views concerning 

                                                 
3  Measles: Questions and Answers, Immunization Action Coalition, 

http://www.immunize.org/measles/. (Retrieved March 5, 2016.) 
4 Measles United States - 2011, Center for Disease Control and Prevention, 

April 20, 2012, http://www.cdc.gov/mmwr/preview/mmwrhtml/ 

mm6115a1.htm. (Retrieved March 5, 2016.) 
5 A.A. Parker, W. Staggs, G.H. Dayan, et al., Implications of a 2005 measles 

outbreak in Indiana for sustained elimination of measles in the United States, 

New England Journal of Medicine, 355(5): 447–455, 2006, 

http://www.ncbi.nlm.nih.gov/pubmed/16885548?dopt=Abstract. 

http://www.immunize.org/catg.d/p4209.pdf
http://www.immunize.org/
http://www.immunize.org/measles/
http://www.cdc.gov/mmwr/preview/mmwrhtml/%20mm6115a1.htm
http://www.cdc.gov/mmwr/preview/mmwrhtml/%20mm6115a1.htm
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the truths about vaccines and their effect on children’s health. 

The debate is clouded with claims about who has the best 

interest of children in mind.  In a list compiled by the Public 

Health Organization, there were 8 known vaccine myths which 

have been evaluated and currently are said to be groundless and 

are summarized below:
6
 

 

● Myth #1-Vaccines cause autism - This particular 

hypothesis has been seriously researched by 

epidemiologists  ever since it caused widespread fear 

that vaccines increase the risk of autism. The myth 

originated from a 1997 study published by Andrew 

Wakefield in the Lancet, a prestigious medical 

journal. The paper has since been completely 

discredited due to serious procedural errors.  Andrew 

Wakefield lost his medical license as a result of this 

study and allegations following the study. 

 

● Myth #2-Infant immune systems can’t handle so 

many vaccines - Contrary to belief, infant immune 

systems are strong and based on the number of 

antibodies present in the blood, a baby would 

theoretically have the ability to respond to around 

10,000 vaccines at one time. It was suggested that 

even if all 14 scheduled vaccines were given at once, 

                                                 
6 Vaccine Myths Debunked, Public Health, http://www.publichealth.org/public-

awareness/understanding-vaccines/vaccine-myths-debunked/. (Retrieved 

March 5, 2016.) 

http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-myths-debunked/
http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-myths-debunked/
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it would only use up slightly more than 0.1% of a 

baby’s immune capacity. This capacity is believed 

by scientists to be purely theoretical. Due to the fact 

that infant cells in the system are constantly being 

replenished, the immune system could never truly be 

overwhelmed.  

 

● Myth #3-Natural immunity is better than 

vaccine-acquired immunity. - Natural Immunity 

requires actually catching a disease and getting sick, 

this will result in a stronger immunity to the disease 

than a vaccination. Such methods, however, include 

risks which could outweigh the benefits and may 

result in death from the disease.
7
 

 

● Myth #4-Vaccines contain unsafe toxins. - This 

includes the use of formaldehyde, mercury or 

aluminum in vaccines. These chemicals are 

considered toxic to the human body at certain 

levels.
8
 However, the CDC and the FDA allow some 

of these chemicals, such as aluminum, in order to 

                                                 
7 Id. 
8
 Common Ingredients in U.S. Licensed Vaccines, U.S. Food and Drug 

Administration, May1, 2014, 

http://www.fda.gov/BiologicsBloodVaccines/SafetyAvailability/VaccineSafety

/ucm187810.htm. (Retrieved March 5, 2016.) 

 

http://www.fda.gov/BiologicsBloodVaccines/SafetyAvailability/VaccineSafety/ucm187810.htm
http://www.fda.gov/BiologicsBloodVaccines/SafetyAvailability/VaccineSafety/ucm187810.htm
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enhance the immune response in vaccinated 

individuals. 
9
 

  

● Myth #5 - Better hygiene and sanitation are 

actually responsible for decreased infections, not 

vaccines. Vaccines along with better sanitation, 

nutrition, and the development of antibiotics have all 

respectively contributed in reducing and eliminating 

the rates of infectious diseases. Using the measles 

infection of 1930 as an example, the Public Health 

Organization stated that without much change in 

hygienic habits and sanitation, the rate of measles 

infections dropped precipitously following the 

introduction of the vaccine, with only around 25,000 

cases by 1970.   

 

● Myth #6- Vaccines aren’t worth the risk. 

According to the CDC, based on more than 50 years 

of experience with vaccines, the likelihood that a 

vaccine will cause unanticipated long-term problems 

is extremely low, according to completed studies 

looking at hundreds of potential risk factors  

 

 

 

                                                 
9 Vaccine Myths Debunked, Public Health, http://www.publichealth.org/public-

awareness/understanding-vaccines/vaccine-myths-debunked/. (Retrieved 

March 5, 2016.) 

http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-myths-debunked/
http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-myths-debunked/
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especially for immunizations. 
10

  

 

● Myth-#7 Vaccines can infect my child with the 

disease its trying to prevent. Vaccines can cause 

mild symptoms resembling those of the disease they 

are protecting against. However, a common 

misconception is that these symptoms signal 

infection. The only recorded instance in which a 

vaccine was shown to cause disease was the Oral 

Polio Vaccine (OPV) which is no longer used in the 

U.S. Since the incident, polo vaccines continue to be 

used and follow strict Food and Drug Administration 

(FDA) regulations.
11

 The CDC also continuously 

maintains a database for adverse reaction caused by 

vaccines termed Vaccine Adverse Event Reporting 

System (VARES). 

 

● Myth #8-We don’t need to vaccinate because 

infection rates are already so low in the United 

States. The existence of herd immunity, in which a 

large majority of people are immunized in any 

population, allows the unimmunized minority to be 

                                                 
10 Parents' Guide to Childhood Immunizations, Center for Disease Control and 

Prevention, http://www.cdc.gov/vaccines/pubs/parents-guide/parents-guide-

part4.html. (Retrieved March 5, 2016.) 
11 Vaccine Myths Debunked, Public Health, 

http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-

myths-debunked/. (Retrieved March 5, 2016.) 

http://www.cdc.gov/vaccines/pubs/parents-guide/parents-guide-part4.html
http://www.cdc.gov/vaccines/pubs/parents-guide/parents-guide-part4.html
http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-myths-debunked/
http://www.publichealth.org/public-awareness/understanding-vaccines/vaccine-myths-debunked/
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protected. By having many people resistant, an 

infectious disease will never get a chance to 

establish itself and spread. However this is also 

considered a numbers game where if too many 

people decide to not get vaccinated, or do not 

vaccinate their children, such actions could 

contribute to a collective danger, opening up 

opportunities for viruses and bacteria to establish 

themselves and spread.
12

 However, a recent 

statistic from the CDC showed that 10 states,   

including Michigan, Colorado, and Ohio had the 

lowest percent of children amongst  infant 19 to 

35 months  age group that received  the 

recommend one dose of MMR vaccine.
13

  
 

The Debate 

 

Out of all the myths, the main debatable issue for 

vaccines continues to be the myth that vaccines cause autism. 

This argument began with an article written by Andrew 

Wakefield. 

 

                                                 
12 Id. 
13 Heather Punke, 10 states with lowest measles vaccination rates, Becker`s 

Infection Control & Clinical Quality, Becker's Healthcare ( 2015), 

http://www.beckershospitalreview.com/quality/10-states-with-lowest-measles-

vaccination-rates.html. (Retrieved March 5, 2016.) 
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Wakefield and the Battle against Vaccines: 
 

In 1998, an article published in the British journal, The 

Lancet, by Andrew Wakefield, a former British surgeon and 

medical researcher, linked the measles vaccine, MMR, to autism 

in children. Wakefield’s article suggested that despite the small 

size administered, the vaccine may predispose behavioral 

regression and pervasive developmental disorders in children.
14

 

Publicized through media outlets, the national rates of MMR 

immunization in Britain fell from 92 percent to 73 percent 

following its publication.  As Wakefield’s claim spread, fear 

among parents also increased and cases of measles soon began to 

rise.  

According to the Indian Journal of Psychiatry  and 

published in the National Institute of Health, the measles 

outbreaks in the UK in 2008 and 2009 as well as pockets of 

measles in the USA and Canada were said to have been 

attributed to the non-vaccination of children. Immediate 

epidemiological studies were conducted and found no link 

between MMR and Autism. Further research of Wakefield’s 

claims resulted in a retraction of his report by The Lancet in  

 

                                                 
14 A.J. Wakefield, S.H. Murch, A. Anthony, J. Linnell, D.M. Casson, M. Malik, 

et al., Ileal-lymphoid-nodular hyperplasia, non-specific colitis, and pervasive 

developmental disorder in children, Lancet, Vol. 351, pg. 637, Feb. 28, 1998, 

http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-

6736%2897%2911096-0.pdf. [This study has now been retracted.] 

http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736%2897%2911096-0.pdf
http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736%2897%2911096-0.pdf
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February, 2010.
15

 The retraction was a small anonymous 

paragraph written on behalf of its editors. The Journal admitted 

that several elements in the paper were incorrect, which was 

contrary to the findings of an earlier investigation. 

 

Newsweek suggested that the paper was the reason for 

the resistance by U.S. parents in making health decision that left 

out vaccinations as standard protocol.
16

 A recent Federal court 

case, Becker v. Secretary Of Health And Human Services,
17

 

exemplifies one of the problems cited by those against 

mandatory vaccinations. The facts of the case indicate that Judy 

Becker received a Tetanus-diphtheria-acellular pertussis 

(“Tdap”) vaccine  and then  contracted  Guillain-Barre Syndrome 

(“GBS”). According to the National Institute of Neurological 

Disorders and Stroke, Guillain-Barré syndrome (GBS) is a 

disorder in which the body's immune system attacks part of the 

  

                                                 
15 T. S. Sathyanarayana Rao and Chittaranjan Andrade, The MMR vaccine and 

autism: Sensation, refutation, retraction, and fraud, The Indian Journal of 

Psychiatry, Apr-Jun, 2011; 53(2): 95–96,  

 http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3136032/#ref1 (Retrieved 

March 5, 2016.) 
16 Andrew Wakefield, Father Of The Anti-Vaccine Movement, Responds To 

The Current Measles Outbreak For The First Time Newsweek.com, 

http://www.newsweek.com/2015/02/20/andrew-wakefield-father-anti-vaccine-

movement-sticks-his-story-305836.html. (Last visited Feb 8, 2016.) 
17

 Becker v. Sec'y of Health & Human Services, U.S. App. D.C. , 1-2, 

https://ecf.cofc.uscourts.gov/cgi-bin/show_public_doc?2014vv0363-45-0. 

http://www.ncbi.nlm.nih.gov/pubmed/?term=Rao%20TS%5Bauth%5D
http://www.ncbi.nlm.nih.gov/pubmed/?term=Andrade%20C%5Bauth%5D
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3136032/#ref1


Spring 

2016 
UNDERGRADUATE LAW JOURNAL 

 

57 

 

peripheral nervous system. Becker won the case.
18

 Recent studies 

according to Nature Reviews Neurology now suggest that the 

outbreak of the Zika virus may cause GBS syndromes as well. 

 

Wakefield and his researchers were later charged with 

ethical violations due to the fact that they had conducted invasive 

investigations on children who participated in the study without 

obtaining the necessary ethical clearances. They were also 

charged with scientific misrepresentation because their initial 

claim reported that their sampling was consecutive when, in fact, 

it was selective. In other words, the researchers only presented 

data that suited their case.
19

 As vaccinations decreased, outbreaks 

of measles in non-vaccinated communities increased, such that, 

according to the CDC, it was reported that in 2008 there were  

three major outbreaks alone.
20

 The Indian Journal of Psychiatry 

stated scientists and organizations across the world spent a great 

deal of time and money refuting the results of a small published  

 

 

                                                 
18 Hemi Malkki, CNS infections: Zika virus infection could trigger Guillain–

Barré syndrome, Nature Reviews Neurology (2016) 
19 A.J. Wakefield, S.H. Murch, A. Anthony, J. Linnell, D.M. Casson, M. Malik, 

et al., Ileal-lymphoid-nodular hyperplasia, non-specific colitis, and pervasive 

developmental disorder in children, Lancet, Vol. 351, pg. 637, Feb. 28, 1998, 

http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-

6736%2897%2911096-0.pdf. [This study has now been retracted.] 
20 Measles cases and outbreaks, Centers for Disease Control and Prevention, 

http://www.cdc.gov/measles/cases-outbreaks.html. (Retrieved March 5, 2016.) 

http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736%2897%2911096-0.pdf
http://www.thelancet.com/pdfs/journals/lancet/PIIS0140-6736%2897%2911096-0.pdf
http://www.cdc.gov/measles/cases-outbreaks.html
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article.
21

 The Wakefield article was and is still being used in 

many media outlets such as Newsweek, which suggested that the 

paper was the basis for the suspicion and concern expressed by 

US parents and the initiation of the anti-vaccine movement in the 

US.
22

   

  

California Outbreak Debate  
 

In December 2014, the Disneyland theme park located in 

Orange County, California made headlines for being the center 

for a measles outbreak. More than 147 Americans were  

diagnosed with the disease.
23

 The disease later spread to other 

surrounding states according to the California Department of 

Public Health. This incident brought to highlighted the effect that 

                                                 
21 T. S. Sathyanarayana Rao and Chittaranjan Andrade, The MMR vaccine and 

autism: Sensation, refutation, retraction, and fraud, The Indian Journal of 

Psychiatry, Apr-Jun, 2011; 53(2): 95–96,  

 http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3136032/#ref1 (Retrieved 

March 5, 2016.) 
22  Stav Ziv, Andrew Wakefield, Father of the Anti-Vaccine Movement, 

Responds to the Current Measles Outbreak for the First Time ,Newsweek, Feb. 

10, 2015, http://www.newsweek.com/2015/02/20/andrew-wakefield-father-

anti-vaccine-movement-sticks-his-story-305836.html. 
23 Measles Outbreak Traced to Disneyland is Declared Over, NBC News, April 

17, 2015, https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source= 

web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutC

o4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2F

measles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-

n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2M

GhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE. (Retrieved March 5, 2016.) 

http://www.ncbi.nlm.nih.gov/pubmed/?term=Rao%20TS%5Bauth%5D
http://www.ncbi.nlm.nih.gov/pubmed/?term=Andrade%20C%5Bauth%5D
http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3136032/#ref1
http://www.newsweek.com/2015/02/20/andrew-wakefield-father-anti-vaccine-movement-sticks-his-story-305836.html
http://www.newsweek.com/2015/02/20/andrew-wakefield-father-anti-vaccine-movement-sticks-his-story-305836.html
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=%20web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutCo4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2Fmeasles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2MGhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=%20web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutCo4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2Fmeasles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2MGhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=%20web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutCo4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2Fmeasles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2MGhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=%20web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutCo4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2Fmeasles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2MGhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=%20web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutCo4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2Fmeasles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2MGhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE
https://www.google.com/url?sa=t&rct=j&q=&esrc=s&source=%20web&cd=4&cad=rja&uact=8&ved=0ahUKEwjY6su84qjKAhXK6yYKHZutCo4QFggzMAM&url=http%3A%2F%2Fwww.nbcnews.com%2Fstoryline%2Fmeasles-outbreak%2Fmeasles-outbreak-traced-disneyland-declared-over-n343686&usg=AFQjCNGwIlQFwbxHMEuq8e6XoJ6nh5iniA&sig2=HvgS2MGhAf2l-nvi14qOwA&bvm=bv.111677986,d.eWE
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a simple vaccination can have on a population and initiated 

another controversial debate on whether parental rights are 

always the best standard to use when determining the health and 

safety of a child. As the outbreak spread to adjacent nations, 

including Mexico and Canada, California health officials worked 

quickly during the start of the 2015 to identify and isolate 

individual exposed to the disease, thus reducing further exposure 

to more individuals.
24

 After 42 days passed with no new cases 

reported, the measles outbreak was declared to be over. 
25

  

 

During the month of February, 2016, California Senate 

Bill 277, also known as the Mandatory Vaccination Bill, was 

introduced by Dr. Richard Pan, a pediatrician and Senator 

representing Sacramento. California Senate Bill 277 would allow 

the state to repeal the ‘personal belief’ exemption that allowed 

parents to opt their child out of vaccines in public schools. 

Opposition groups, such as Californians Coalition for Vaccine 

Choice (CCVC), argued against mandatory vaccines.
26

 First, the 

groups argued that the one-size fits all mandate jeopardizes the 

State Constitutional rights for free and appropriate education in 

public and private K-12 schools. Also, current school-age 

                                                 
24 Id. 
25 Rong Gong Lin II and  Patrick McGreevy, California’s Measles Outbreak Is 

Over; but Vaccine Fight Still Continues, The Los Angeles Times, March 7, 

2016, http://www.latimes.com/local/california/la-me-measles-20150418-

story.html. (Retrieved March 5, 2016.) 
26 Senate Bill 777, http://www.leginfo.ca.gov/pub/07-08/bill/sen/sb_0751-

0800/sb_777_bill_20071012 _chaptered.html. 

http://www.latimes.com/local/california/la-me-measles-20150418-story.html
http://www.latimes.com/local/california/la-me-measles-20150418-story.html
http://www.leginfo.ca.gov/pub/07-08/bill/sen/sb_0751-0800/sb_777_bill_20071012%20_chaptered.html
http://www.leginfo.ca.gov/pub/07-08/bill/sen/sb_0751-0800/sb_777_bill_20071012%20_chaptered.html
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children, not up-to-date on every mandatory vaccination would 

be required to be home schooled without an option for classroom 

learning. Their second problem with CA SB-277 was that it 

eliminated the parental right to exempt their children from one, 

some, or all vaccinations.  

 

Currently 10 vaccines are recommended statewide in 

California. However, the CCVC group stated that SB-277 

required not only more than 30 additional doses of the vaccine 

but the bill would also create an open-ended vaccine mandate, 

allowing the State of California to add any additional vaccines 

they deemed necessary at any time. The Los Angeles Times 

reported that about 7 out of every 10 California measles patients 

in this outbreak were unvaccinated. In that same article, State 

Epidemiologist Dr. Gil Chavez is quoted as saying, 

“Immunization rates in some schools are at 50% or lower, 

creating an ideal environment for the virus to spread quickly.”
27

  

 

Amid opposition, groups supporting CA SB-277 

increased. Stories emerged like the one of parents of 6 year-old 

Rhett Krawitt who had leukemia. They publicly expressed their 

worries to the residents in Marin County and pleaded with the 

residents to have their children vaccinated.  They said Rhett was 

too sick to be able to handle the vaccination due to cancer 

                                                 
27 Rong Gong Lin II and  Patrick McGreevy, California’s Measles Outbreak Is 

Over; but Vaccine Fight Still Continues, The Los Angeles Times, March 7, 

2016, http://www.latimes.com/local/california/la-me-measles-20150418-

story.html. (Retrieved March 5, 2016.) 

http://www.latimes.com/local/california/la-me-measles-20150418-story.html
http://www.latimes.com/local/california/la-me-measles-20150418-story.html
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therapy. 
28

 Marin County is known by the California public as 

one of the highest non-vaccinated areas of the state.
29

 Although 

split views made air waves and grabbed widespread national 

attention, Governor Jerry Brown signed Senate Bill 277 saying, 

“The science is clear that vaccines dramatically protect children 

against a number of infectious and dangerous diseases.”
30

  The 

SB-277 will take into effect on July 1, 2016. According to the 

National Vaccine Information Center, the new law includes an 

exemption for students who submit a personal belief exemption 

affidavit prior to January 1, 2016 in order to continue attending 

public or private school after July 1st, 2016.
31

 California 

currently stands as an example for future cases and legislation 

                                                 
28 Lisa Fernandez, California Measles Outbreak That Started in Disneyland Is 

Over, NBC Bay Area, April 17, 

2015,http://www.nbcbayarea.com/news/local/California-Measles-Outbreak-

That-Started-in-Disneyland-is-Over-Health-Dept-300297641.html. (Retrieved 

March 5, 2016.) 
29 Tara Haelle, California Vaccination Bill SB 277 Signed By Governor 

Becomes Law, Forbes, June 30. 2015, 

http://www.forbes.com/sites/tarahaelle/2015/06/30/california-vaccination-bill-

sb-277-signed-by-governor-becomes-law/#2715e4857a0bf3afb3ba1233. 

(Retrieved March 5, 2016.) 
30 David Siders, Alexei Koseff, Jeremy B. White, Jerry Brown Signs California 

Vaccine Bill, The Sacremento Bee, June 30, 2015, 

http://www.sacbee.com/news/politics-government/capitol-

alert/article25834726.html. (Retrieved March 7, 2016.) 
31 Dawn Richardson, The Fallout from CA SB 277: What Happens Next?, 

National Vaccine Information Center, Aug. 5, 2015, http://www.nvic.org/nvic-

vaccine-news/august-2015/sb277-fallout-what-happens-next.aspx. (Retrieved 

March 5, 2016.) 

 

http://www.nbcbayarea.com/news/local/California-Measles-Outbreak-That-Started-in-Disneyland-is-Over-Health-Dept-300297641.html
http://www.nbcbayarea.com/news/local/California-Measles-Outbreak-That-Started-in-Disneyland-is-Over-Health-Dept-300297641.html
http://www.forbes.com/sites/tarahaelle/2015/06/30/california-vaccination-bill-sb-277-signed-by-governor-becomes-law/#2715e4857a0bf3afb3ba1233
http://www.forbes.com/sites/tarahaelle/2015/06/30/california-vaccination-bill-sb-277-signed-by-governor-becomes-law/#2715e4857a0bf3afb3ba1233
http://www.sacbee.com/news/politics-government/capitol-alert/article25834726.html
http://www.sacbee.com/news/politics-government/capitol-alert/article25834726.html
http://www.nvic.org/nvic-vaccine-news/august-2015/sb277-fallout-what-happens-next.aspx
http://www.nvic.org/nvic-vaccine-news/august-2015/sb277-fallout-what-happens-next.aspx
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where parental exemptions for mandatory vaccines are still in 

effect.       

 

Could a Florida Mandate be issued soon? 
 

The outbreak of California measles brought much 

federal attention to reviewing Florida`s own state vaccination 

policies and the controversy over parental rights. Currently, 

Florida law states, “Each district school board and the governing 

authority of each private school shall require that each child who 

is entitled to admittance to kindergarten, or is entitled to any 

other initial entrance into a public or private school in this state, 

present a certification of a school-entry health examination 

performed within 1 year before enrollment in school.”
32

  Parents 

can be exempt from the requirements for mandatory vaccinations 

by providing, in writing that the administration of immunizing 

agents conflicts with his or her religious tenets or practices.  

 

In an article published in the Miami Herald in 2015 it 

was found that only half of Florida counties including Miami 

Dade, had met the State Department of Health’s goal of having 

95% of its school-age kindergartners fully immunized before 

attending school. One of the main challenges according the 

                                                 
32 School Entry Health Examinations: Immunizations Against Communicable 

Diseases; Exemptions; Duties of Health Department, Title XLVIII, Chapter 

1003.22, (2015). http://www.leg.state.fl.us/statutes/index.cfm?App_mode= 

Display_Statute&Search_String=&URL=1000-

1099/1003/Sections/1003.22.html. 

http://www.leg.state.fl.us/statutes/index.cfm?App_mode
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Miami Herald is the number of immigrant children who move in 

and out of schools throughout the year, often arriving from poor 

countries with marginal health care. Many immigrant children 

are admitted under “temporary” exemptions allowed by the state, 

which indicate they have started but not yet fully completed 

immunization programs. Another main issue is that some parents 

have opted out of the immunization of their children because of 

safety concerns.
33

 

 

Misconceptions concerning vaccinations still exist, such 

as when a South Florida mother, Megan Everett, 23, kidnapped 

her daughter in May 2014 in a supposed effort to prevent her 

from being vaccinated in order to attend preschool.
34

  Then in 

February 2015, US Representative Frederica Wilson, a South 

Florida Democrat, stated that she wanted a federal law 

mandating vaccinations for all public school students.
35

  

                                                 
33

 Christina Veiga & Hannah Sampson, Vaccination rate leaves Miami-Dade at 

risk, Miami Herald (Feb. 14, 2015), 

http://www.miamiherald.com/news/local/community/miami-

dade/article10305317.html. (Last visited Mar 11, 2016.) 
34 Doug Phillips and Paula McMaMahon,Sunrise Mom Accused of hiding child 

to avoid vaccination is back in Broward, Sun Sentinel, Aug. 12, 2015,  

http://www.sun-sentinel.com/local/broward/fl-sunrise-vaccination-mom-

broward-20150812-story.html. (Retrieved March 7, 2016.) 
35 Anthony Man, South Florida Congressman wants Law Forcing Vaccinations 

for All Public School Students, Sun Sentinel, Feb. 3, 2015, http://www.sun-

sentinel.com/news/fl-wilson-mandatory-vaccine-law-20150203-story.html. 

(Retrieved March 25, 2016.) 

 

http://www.sun-sentinel.com/topic/politics-government/government/frederica-wilson-PEPLT007964-topic.html
http://www.sun-sentinel.com/topic/politics-government/government/frederica-wilson-PEPLT007964-topic.html
http://www.sun-sentinel.com/local/broward/fl-sunrise-vaccination-mom-broward-20150812-story.html
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Representative Wilson, a former member of the Miami-Dade 

School Board, stated she would file a bill containing the 

vaccination mandate with what her office said would only be 

‘minimal exceptions.’
36

  

 

Recently, in a study administrated by the CDC, an 

outbreak of pertussis (whooping cough) occurred in several 

states, including Florida. It was linked to incomplete 

vaccinations. A similar outbreak occurred back in September 

2013  as a five-month outbreak in Tallahassee, Florida, which 

began with an unvaccinated 1-year-old. By the end of the 2014 

Tallahassee outbreak, 26 children ages one to five, two staff 

members and 11 family members fell ill. Four children between 

one month and two years old were hospitalized.
37

  

. 

Conclusion: 
 

United States vaccines helped to eradicate many natural 

causes of diseases by the year 2000. Setbacks on this 

                                                 
36 Stephen Feller, Pertussis outbreaks due to incomplete vaccination, waning 

immunity, UPI, Jan. 14, 2016, 

http://www.upi.com/Health_News/2016/01/14/Pertussis-outbreaks-due-to-

incomplete-vaccination-waning-immunity/6461452795893/. (Retrieved March 

7, 2016.) 
37 Kathleen McLaughlin, Whooping Cough Outbreak Underscores 

Vulnerability of Preschoolers, The Bulletin, Jan. 21, 2016, 

http://www.bendbulletin.com/health/3909169-151/whooping-cough-outbreak-

underscores-vulnerability-of-preschoolers?referrer=fpblob#. (Retrieved March 

7, 2016.) 

http://www.upi.com/author/Stephen-Feller/
http://www.upi.com/Health_News/2016/01/14/Pertussis-outbreaks-due-to-incomplete-vaccination-waning-immunity/6461452795893/
http://www.upi.com/Health_News/2016/01/14/Pertussis-outbreaks-due-to-incomplete-vaccination-waning-immunity/6461452795893/
http://www.bendbulletin.com/health/3909169-151/whooping-cough-outbreak-underscores-vulnerability-of-preschoolers?referrer=fpblob
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accomplishment have been caused due to the changed perception 

that vaccines may cause other health problems. In Andrew 

Wakefield’s paper involving the MMR vaccines, no research has 

exactly proven the real cause of autism since autism is made up 

of many chronic developmental disorders and is often first 

diagnosed in toddlers. There is evidence that vaccines have given 

future generations the ability to survive longer and achieve more 

as a society. According to the Healthy Children Organization 

there are reports of serious side effects that have been blamed on 

vaccines, such as cases linking the diphtheria-tetanus-pertussis 

(DTP) vaccine with sudden infant death syndrome (SIDS).  DTP 

is given to infants when they are two months old, which 

coincides with the time of life when the risk of SIDS is highest.
38

 

However, identifying proof that it is actually the vaccine which 

caused this death or sickness is often difficult. As technology 

advances, it is hoped that research will affirm or refute the 

debatable claims towards many vaccines, especially since it 

affects the next generation. One complicating explanation of the 

phenomenon concerning widespread outbreaks is that in many 

cases, children simply develop illnesses around the time they 

receive a vaccine.  

 

In Andrew Wakefield’s paper involving the MMR 

vaccines, no research has been able to prove the real cause of 

                                                 
38 Vaccines and Side-Effects:The Facts, Healthy Children.org, last updated Nov. 

21, 2015,   https://healthychildren.org /English/safety-prevention 

/immunizations/Pages/Vaccines-And-Side-Effects-The-Facts.aspx. (Retrieved 

March 7, 2016.) 
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autism since autism is made up of many chronic developmental 

disorders. Better research and public autism awareness has 

helped detect the existence of autism. The outbreak of measles in 

California brought to light the fragility of the theory of herd 

immunity and how it works in populations. Many blame Andrew 

Wakefield and his article for the California measles outbreak 

because the article helped fuel resistance to vaccines.  

 

Current vaccine issues include the misconceptions 

between parents and health officials. Information is needed to 

calm the fears of parents concerning the health of their children 

as well as the preservation of parental rights. Another issue 

complicating the matter was the early division of opinions as to 

the best time to certain vaccinations.
39

 The ‘too many vaccines 

too soon’ theory has also been found groundless by the Journal 

of Pediatrics. Some physicians also claim to be against 

immunizations. There are indications that the newly emerging 

strains of the old diseases are giving indications that it could 

return as an epidemic though it was once believed to have been 

eliminated. 
40

 

 

California`s passage of SB-277 will bring a new playing 

field of federal law impacting health issues. It will stand as an 

example for other states such as Florida which deals with its own 

                                                 
39 The Risk of Autism Is Not Increased by Too Many Vaccines Too Soon, The 

Journal Of Pediatrics, March 29, 2013,  

http://www.jpeds.com/content/JPEDSDeStefano. (Retrieved March 7, 2016.) 
40 Id. 
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endemics such as pertussis. Currently, not much opposition has 

been made following US Representative Frederica Wilson’s  call 

for a mandatory vaccine law. However, only time will tell 

whether this new protocol requiring immunizations will be a 

smooth transmission or an escalation of parents fighting to keep 

parental rights related to their children’s health. 
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Taxation and the Separation of Church and 

State 
By Abel Roman 

 

The separation of church and state was passed under the first 

amendment in 1791.
1
 Since its inception however, the United States has 

not followed through with this philosophy.  Since colonial times, 

churches have been privileged with tax exemptions. Nine out of the 

thirteen colonies had some form of tax relief to aid their churches.
2
 This 

right was granted to all religious organizations with the expectation that 

they would contribute to their communities by providing aid to the poor 

and a meeting hall for the government.
3
 Through their constant 

reformation, tax laws have achieved a more rigorous stance on religious 

tax exemptions, yet lack the integrity needed to prevent religious 

organizations from taking advantage of the current tax laws.   

 

The tax laws in place today lack the integrity needed to 

prevent religious organizations from abusing the current tax system 

which allows these organizations a form of a tax exemption from their 

                                                 
1
 U.S. Const. art.I. 

2 Blair, K. (2009). Praying For A Tax Break: Churches, Political Speech, And 

The Loss Of Section 501(C)(3) Tax Exempt Status, 405-437. Retrieved October 

26, 2015, from http://churchesandtaxes.procon.org/sourcefiles/praying-for-a-

tax-break-churches-political-speech-and-the-loss-of-section-501c3-tax-exempt-

status.pdf. 
3  Id. 
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yearly earnings and church properties. The history of the church tax 

exemption in the United States can be traced back to 1894 with the 

Wilson-Gorman Tariff Act of 1894, stating,   

“nothing herein contained shall apply to... corporations, 

companies, or associations organized and conducted solely for 

charitable, religious, or educational purposes, including 

fraternal beneficiary associations.”
4
   

 

The creation of the act was followed by controversy, and in 

1895 the Supreme Court called it unconstitutional.
5
 This led to the 

creation of the Revenue Act of 1909 that stated the requirements an 

organization needed to meet in order to be considered for tax exempt 

status, “any corporation or association organized and operated 

exclusively for religious, charitable, or educational purposes, no part of 

the net income of which inures to the benefit of any private stockholder 

or individual”.
6
 The Revenue Act of 1909 set forth the ideology that all 

organizations that pursued consideration to be tax-exempt should be 

operating as nonprofit.  The Revenue Act of 1909 set-forth the 

guidelines on how religious and charitable organizations should be 

taxed or exempted from taxation, but not much has changed since the 

                                                 
4P. Ludlum Arnsberger, M., Riley, & M. Stanton, M., A History of the tax-

exempt Sector: An SOI Perspective,106, IRS, Winter, 2008, quoting from the 

Revenue Act or Wilson-Gorman Tariff of 1894 (ch. 349, §73, 28 Stat. 570, 

August 27, 1894, https://www.irs.gov/pub/irs-soi/tehistory.pdf. (Retrieved 

March 25, 2016.) 
5 Id. at 107. 
6 Id. 

https://en.wikipedia.org/wiki/United_States_Statutes_at_Large
http://legislink.org/us/stat-28-570
https://www.irs.gov/pub/irs-soi/tehistory.pdf
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inceptions of this act, allowing many religious organizations to grow 

far beyond anybody's expectations. 
7 

 

Following the Revenue Act of 1909, churches began to exploit 

tax exemptions, allowing them to expand their business and create 

substantial profit without any of it getting taxed. The tax exemptions 

allowed religious organization to create hotels, radio stations, factories 

and publishing houses without worry of taxation on profits made.
8
 

Forty-five years after the inception of The Revenue Act of 1909, The 

Revenue Act of 1954 was established in order to define non-profit and 

became the structure of the Internal Revenue Code that is in place 

today.
9
 It was created with the formation of Section 501(c) which 

pertained to tax-exempt organizations and how they should file for 

taxes. The Revenue Act of 1954 was introduced by Senator Lyndon B. 

Johnson and defined charitable organizations under Section 501(c).
10

 

The 501(c) document was the first guideline which all charitable 

organizations had to follow in order to keep their tax exemptions. 

Section 501(c) stated: “(C)harities were not allowed to “participate in, 

or intervene in (including the publishing or distributing of statements), 

                                                 
7 Payne-Aldrich Tariff Act, ch. 6, § 1, 36 Stat. 11, 112–17 (1909). 
8 Internal Revenue Manual - 7.27.4 Taxation of Unrelated Business Income. 

(n.d.). https://www.irs.gov/irm/part7/irm_07-027-004.html. (Retrieved October 

18, 2015.) 
9 Internal Revenue Code of 1954, Pub.L. 83–591, 68A Stat. 5, enacted 

August 16, 1954. 
10 P. Ludlum Arnsberger, M., Riley, & M. Stanton, M., A History of the tax-

exempt Sector: An SOI Perspective, 106, IRS , Winter 2008, 
https://www.irs.gov/pub/irs-soi/tehistory.pdf. (Retrieved March 25, 2016.) 

http://legislink.org/us/pl-83-591
https://en.wikipedia.org/wiki/United_States_Statutes_at_Large
http://legislink.org/us/stat-68A-5
https://www.irs.gov/pub/irs-soi/tehistory.pdf
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a political campaign on behalf of any candidate for public office”.
11

 

Following The Revenue Act of 1954 major legislative changes were 

needed to regulate religious organizations and how they function 

outside their church setting, which led to the formation of the Tax 

Reform Act of 1969.
12

 The 1969 tax reformation made income derived 

by churches from unrelated trade or business subject to tax.
13

 The Tax 

Reform Act of 1969 was the last significant change concerning tax 

exemption for religious organizations. However, change is still needed 

in order to prevent religious organizations from taking advantage of the 

current tax laws.   

 

Exemption from Property taxation is a generous gift to 

religious organizations and other organizations qualifying as a 501(c) 

organization. This type of exemption allows religious organizations to 

be exempt from paying taxes on any property that is owned by them, as 

long as it is used for religious purposes and not for profit. This type of 

exemption is helpful to religious organizations in saving money and 

would ideally would be returned to the community through 

philanthropic spending. Unfortunately, some religious organizations do 

quite the opposite, and take the money saved from the taxation on their  

                                                 
11 Id. 
12 Tax Reform Act of 1969, Pub.L.  91–172, 1969. 
13 P. Ludlum Arnsberger, M., Riley, & M. Stanton, M., A History of the tax-

exempt Sector: An SOI Perspective, 106, IRS , Winter 2008, 
https://www.irs.gov/pub/irs-soi/tehistory.pdf. (Retrieved March 25, 2016.)  

http://legislink.org/us/pl-91-172
https://www.irs.gov/pub/irs-soi/tehistory.pdf
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property to spend it on future property investments.
14

 The Trinity 

church in New York calls itself “one of the largest landowners in 

Manhattan,” and has built an investment portfolio that is worth around 

$160 millions dollars.
15

 The Trinity church in New York reported $158 

Million dollar revenues in 2011 from their real estate holdings. From 

those $158 million only three million went towards philanthropic 

spending and $50.5 million went towards non real estate operations. 

According to the numbers, Trinity church had a total of $104.5 million 

dollars that went towards maintaining and supporting its real estate 

operations and 2% was spent on chartitable purposes.
16

 This type of 

investing makes you question the path the church is taking towards 

helping the community, when only 2% goes towards charitable 

spending.  

 

As the following facts show, religious organizations continue 

to abuse their exemptions from property taxation, and instead of 

donating money for philanthropic use, they invest it for future property 

they can sell. In a recent acquisition by the Trinity Church in Boston, 

not only people in the community, but members of its own 

congregation questioned the purchase of a $3.6 million Boston Hill 

condo, which the church plans on using as a rectory and plans to file for 

                                                 
14Sharon Otterman, Trinity Church Split on How to Manage $2 Billion Legacy 

of a Queen, April 24, 2013, 

http://www.nytimes.com/2013/04/25/nyregion/trinity-church-in-manhattan-is-

split-on-how-to-spend-its-wealth.html. (Retrieved March 13, 2016.) 
15 Id. 
16 Id. 

http://www.nytimes.com/2013/04/25/nyregion/trinity-church-in-manhattan-is-split-on-how-to-spend-its-wealth.html
http://www.nytimes.com/2013/04/25/nyregion/trinity-church-in-manhattan-is-split-on-how-to-spend-its-wealth.html
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tax exempt status and this purchase also.
17

 This luxurious type of real 

estate purchase does not represent a charitable framework and should 

not be done by an organization with religious values. Before more 

religious organizations start exploiting the property tax exemptions, we 

need to change the current tax system. In the court case of Christ 

Church Pentecostal v. Tennessee State Board of Equalization et al. 

(Tenn. Ct. App. Mar. 21, 2013), the court agreed that the part of the 

church that is not being used for religious purposes should be liable to 

pay property tax on those certain areas.
18

 This led to the cafe/bookstore, 

and 50% of the gym to be taxed which accounted for about seven 

percent of the total property.
19

 This type of a rule should be 

implemented nationwide - all property not used for religious purposes 

should be taxed. In order to control the exploitation of the current tax 

exemptions of property, strict measures should be enforced. 

Unfortunately, many organizations are not just taking advantage of the 

property tax, but also the donations they receive from their faithful 

followers.       

                                                 
17 Lisa Wangsness, Trinity Church’s purchase of $3.6 million rectory sparks 

dissension among some congregants, The Boston Globe,   

https://www.bostonglobe.com/metro/2014/02/14/trinity-church-purchase-

million-rectory-sparks-dissension-among-some-

congregants/v0C4KdyJgcodPuI7aw0ULJ/story.html. (Retrieved February 05, 

2016.) 
18 Christ Church Pentecostal v. Tennessee State Board of Equalization, et al., 

No.M2012-00625-COA-R3-CV, filed March 21, 2013 WL 1188949 (Tenn. Ct. 

App. Mar. 21, 2013), appl. for permission to appeal denied (Tenn. Sept.10, 

2013). 
19 Id. 

https://www.bostonglobe.com/metro/2014/02/14/trinity-church-purchase-million-rectory-sparks-dissension-among-some-congregants/v0C4KdyJgcodPuI7aw0ULJ/story.html
https://www.bostonglobe.com/metro/2014/02/14/trinity-church-purchase-million-rectory-sparks-dissension-among-some-congregants/v0C4KdyJgcodPuI7aw0ULJ/story.html
https://www.bostonglobe.com/metro/2014/02/14/trinity-church-purchase-million-rectory-sparks-dissension-among-some-congregants/v0C4KdyJgcodPuI7aw0ULJ/story.html
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Donations towards religious organizations are tax free. 

However, many people do not realize what types of donations these 

churches receive. Many religious organizations exploit the tax system 

by investing the money they receive from offerings and donations, 

which goes untaxed for capital gains, and that questions current values 

of the church and how they are using their tax exempt offerings. The 

Church of Latter Day Saints has been reported to have $6 billion 

dollars alone from investments that all go untaxed.
20

 In a research 

report published by Free Inquiry, the authors found that the Evangelical 

Lutheran Church of America, in its 2009 fiscal report, claims to have 

earned $1,698,336 from investment income.
21

 And the First United 

Methodist Church has its own foundation called UMFF, “which invests 

its own funds and those of its clients in various strategies through SEC-

registered investment advisers.”
22

  

 

These religious organizations have created investment 

portfolios which have exceeded the expectations of many, and brings 

                                                 
20 David Biema, Kingdom Come, Time Magazine, June 24, 2001, 

http://content.time.com/time/magazine /article/0,9171,138108,00.html. (. 

Retrieved November 6, 2015.) 
21 Ryan Cragun, Stephanie Yeager & Desmond Vega,  Research Report: How 

Secular Humanists (and Everyone Else) Subsidize Religion in the United 

States, 2012, Free Inquiry, 33(4), 39-46., 

https://www.secularhumanism.org/index.php/articles/search/3740579af21b532

59bf12dbfc9506a3e/. (Retrieved October 25, 2015.) 
22 Performance History, United Methodist Frontier Foundation, 2016, 

http://www.umff.org/Performance_History.html. (Retrieved October 18, 2015.) 

http://content.time.com/time/magazine%20/article/0,9171,138108,00.html
https://www.secularhumanism.org/index.php/articles/search/3740579af21b53259bf12dbfc9506a3e/
https://www.secularhumanism.org/index.php/articles/search/3740579af21b53259bf12dbfc9506a3e/
http://www.umff.org/Performance_History.html


Spring 

2016 
UNDERGRADUATE LAW JOURNAL 

 

75 

 

into question how the church handles its funds. According to the First 

United Methodist church, most of their funds are used towards staff 

expenses, where 93% of their costs are fixed costs.
23

 Staff expenses are 

categorized as salaries, housing, and parsonage costs. However, with 

most of these expenses being covered by donations which are tax 

exempt, they should not take up most of the funds. Many churches in 

our community take advantage of these tax exempt expenses such as 

the Archdiocese of Miami who owns a $2 million home in Southwest 

Ranches, a $750,000, five-bedroom Coral Springs house and a 

$650,000 house in Coral Gables to name a few, all funded by the 

church and exempted from property taxation.
24

 This type of spending 

should not be tolerated within an organization who’s moral values are 

to stay humble. This shows that change must occur in order to prevent 

religious organizations from taking advantage of the current tax laws, 

and causing the United States economy to lose billions.   

 

The United States economy loses 71 billion dollars every year  

 

                                                 
23 Annual Report Church Finances, New York Annual Conference, The United 

Methodist Church, 

http://www.nyac.com/files/finance/2014financetopicspresentation.pdf. 

(Retrieved October 30, 2015.) 
24 Records show religious organizations own luxury So Fla homes, Local 10 

News, Feb,8, 2014, http://www.local10.com/news/records-show-religious-

leaders-own-luxury-so-fla-homes/24355754. (Retrieved November 2, 2015.) 

http://www.nyac.com/files/finance/2014financetopicspresentation.pdf
http://www.local10.com/news/records-show-religious-leaders-own-luxury-so-fla-homes/24355754
http://www.local10.com/news/records-show-religious-leaders-own-luxury-so-fla-homes/24355754
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by granting tax exemptions towards religious organizations.
25

 If 

religious organizations paid their fair share of taxes not only would the 

United States be able to re-fund their education system, which has lost 

20% of its original funding since 2012 because of budget cuts,
26

 but 

also help with our border security where recent budget costs have 

severely depleted patrols and resulted in 75% of illicit trafficking going 

unchecked.
27

 With the amount of revenue religious organizations make, 

many would think that an organization that was founded on the 

ideology of helping the poor and devoting their time to the teachings of 

God would most likely give back the most to their community.  

 

Unfortunately, in today's society banks are giving more to 

charitable organizations every year than the church has in the past 25 

years. Between 1985 and 2008, The church of Jesus Christ of Latter-

Day Saints gave back $1 billion dollars towards charitable causes 

which might seem a lot, but compared to the church’s annual revenue 

they have contributed just .7% of their total revenue towards charitable 

                                                 
25 Ryan Cragun, Stephanie Yeager & Desmond Vega,  Research Report: How 

Secular Humanists (and Everyone Else) Subsidize Religion in the United 

States, 2012, Free Inquiry, 33(4), 39-46., 

https://www.secularhumanism.org/index.php/articles/search/3740579af21b532

59bf12dbfc9506a3e/. (Retrieved October 25, 2015.) 
26 Id.  
27 Molly O’Toole, Top General Says Mexico Border Security Now 'Existential' 

Threat to U.S., Defense One, July 5, 2014, 

http://www.defenseone.com/threats/2014/07/top-general-says-mexico-border-

security-now-existential-threat-us/87958. (Retrieved November 3, 2015.) 

https://www.secularhumanism.org/index.php/articles/search/3740579af21b53259bf12dbfc9506a3e/
https://www.secularhumanism.org/index.php/articles/search/3740579af21b53259bf12dbfc9506a3e/
http://www.defenseone.com/threats/2014/07/top-general-says-mexico-border-security-now-existential-threat-us/87958
http://www.defenseone.com/threats/2014/07/top-general-says-mexico-border-security-now-existential-threat-us/87958
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causes.
28

 The Methodist church has been a little more generous by 

donating 29% of their yearly revenue towards charitable causes, which 

accounts for 62 million dollars.
29

 Those numbers can be compared to 

other organizations such as Wells Fargo, which in 2011 gave $315 

million dollars towards charities and schools which accounted for 1.3% 

of its pre-tax profits,
30

 while Walmart contributes $1.75 billion dollars 

in food aid to charities every year.
31

 These companies donate more to 

charities in a single year than the Church of Jesus Christ of Latter-Day 

Saints has given to charities in a 23 - year span. 

  

The separation of church and state was passed under the first 

amendment that forbids government sponsorship of any religious 

organization. But according to the Supreme Court, a tax exemption is a 

type of subsidy that allows them to pay lesser taxes. In the case of 

Regan v. Taxation with Representation, 461 U.S 540 (1983), Chief 

Justice William H. Rehnquist agreed that in some contexts, “Both tax 

exemptions and tax deductibility are a form of subsidy that is 

                                                 
28 Ryan Cragun, Stephanie Yeager & Desmond Vega,  Research Report: How 

Secular Humanists (and Everyone Else) Subsidize Religion in the United 

States, 2012, Free Inquiry, 33(4), 39-46., 

https://www.secularhumanism.org/index.php/articles/search/3740579af21b532

59bf12dbfc9506a3e/. (Retrieved October 25, 2015.) 
29 Id. 
30 Jacquelyn Smith, America's Most Generous Companies, Forbes/ Leadership, 

July 16, 2013, 

http://www.forbes.com/sites/jacquelynsmith/2013/07/16/americas-most-

generous-companies. (Retrieved November 2, 2015.) 
31 Id.  

https://www.secularhumanism.org/index.php/articles/search/3740579af21b53259bf12dbfc9506a3e/
https://www.secularhumanism.org/index.php/articles/search/3740579af21b53259bf12dbfc9506a3e/
http://www.forbes.com/sites/jacquelynsmith/2013/07/16/americas-most-generous-companies
http://www.forbes.com/sites/jacquelynsmith/2013/07/16/americas-most-generous-companies
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administered through the tax system. A tax exemption has much the 

same effect as a cash grant to the organization of the amount of tax it 

would have to pay on its income. Deductible contributions are similar 

to cash grants of the amount of a portion of the individual's 

contributions.”
32

 If tax exemptions are a form of subsidy, the 

government is going against their philosophy of separation of church 

and state. But how can the U.S. government continue to implement the 

separation of church and state if it continues to contribute directly to 

religious organizations through the Office of Faith Based and 

Neighborhood Partnership?
33

 Funded by George W. Bush, the office of 

Faith Based and Neighborhood Partnership received $2.2 billion  

dollars in grants,
34

 and up to 40 million in state funding “to build 

bridges between the federal government and nonprofit organizations, 

both secular and faith-based, to better serve Americans in need”.
35

 This 

                                                 
32 Regan v. Taxation with Representation, 461 U.S. 540 (1983),  

https://law.resource.org/pub/us/case/reporter/US/461/461.US 540.81-2338.82-

134.html. (Retrieved November 18, 2015.) 
33 Partnerships for the Common Good, The White House Office of Faith Based 

and Neighborhood Partnerships, 

https://www.whitehouse.gov/sites/default/files/faithbasedtoolkit.pdf. (Retrieved 

March 13, 2016.) 
34 Laura Meckler, Bush Takes Battle Over Funding of 'Faith-Based' Groups to 

States, The Washington Post, Jan. 4, 2005,  

http://www.washingtonpost.com/wp-dyn/articles/A45643-2005Jan3.html. 

(Retrieved November 2, 2015.) 
35 Faith-based and Neighborhood Partnerships, The White House, 

https://www.whitehouse.gov/administration/eop/ofbnp. (Retrieved October 28, 

2015.) 

https://law.resource.org/pub/us/case/reporter/US/461/461.US%20540.81-2338.82-134.html
https://law.resource.org/pub/us/case/reporter/US/461/461.US%20540.81-2338.82-134.html
https://www.whitehouse.gov/sites/default/files/faithbasedtoolkit.pdf
http://www.washingtonpost.com/wp-dyn/articles/A45643-2005Jan3.html
https://www.whitehouse.gov/administration/eop/ofbnp
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Partnership is led by the Center for Faith-Based and Neighborhood 

Partnerships at the U.S. Department of Health and Human Services. 

   

Religious organizations in the United States have lost touch 

with their teaching on giving. According to the Bible, “Sell your 

possessions, and give to the needy. Provide yourselves with moneybags 

that do not grow old, with a treasure in the heavens that does not fail, 

where no thief approaches and no moth destroys. For where your 

treasure is, there will your heart be also.”
36

 The church has put its heart 

towards profit and has been caught up with secular interests, and the 

best way to bring the church back down to earth would be by revising 

the current tax exemptions towards religious organizations. The 

objective of revising the current tax laws in place is to make the church 

equal to everyone else. In today’s society, tax exemptions granted by 

the government give religious organizations an unfair advantage 

compared to other organizations, which is against the First Amendment 

of the U.S. Constitution pertaining to separation of church and state.  

Religious organizations today give back less than 30% of profit 

towards charitable causes, compare that to the American Red Cross 

where 90.3 percent of its profit goes toward charitable causes.
37

 Current 

tax law should include a cutoff, at least sixty percent of its annual 

                                                 
36 Luke 12:33-34.  
37 Charity Navigator, Advanced Search. 

http://www.charitynavigator.org/index.cfm?bay=search.summary& 

orgid=3277#.VkoGatBurww. (Retrieved November 7, 2015.) 

 

 

http://www.charitynavigator.org/index.cfm?bay=search.summary&%20orgid=3277#.VkoGatBurww
http://www.charitynavigator.org/index.cfm?bay=search.summary&%20orgid=3277#.VkoGatBurww
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allowances should be directed towards a charitable cause, or serving 

physical needs of people in order to keep its current tax exemptions. 

This change to the law will force religious organizations such as the 

Church of Latter Day Saints to give back more than .7% of its profits 

towards a good cause. When the tax exemptions were first put into 

place, the main source of charitable activity was the church. In today’s 

society, corporations and other organizations have begun to give back 

more than the church itself, which makes you question whether the 

church should be privileged with its current exemption, or be treated as 

any other business engaged in charitable work.    
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The Legalities of Accepting or Refusing 

Refugees and Asylum Seekers in International 

Law 
By: Caitlin Cichoracki and Sama Kahook 

 

“No one leaves home unless home is the mouth of a shark.”- Warsan 

Shire 

 

Introduction 
          

Our world is suffering from an ever-growing crisis as a result 

of the mass exodus of Syrian refugees.  Whether or not to accept these 

refugees has been the subject of much debate in countries all over the 

world. However, it is crucial to consider the legalities of accepting or 

refusing refugees and asylum seekers in international law. 

 

The United Nations Refugee Agency was established in 1950 

to assist with displaced Europeans in the aftermaths of World War II. 

Called into emergency action, the agency dealt with Hungarian 

refugees as the Soviet Union caused havoc. From then on, this agency 

has been called on to intervene in many refugee crises such as, the 

decolonization of Africa in the ‘60s Balkan wars, and displacement in 

Latin America. Currently, the agency is intervening in the Syrian 

refugee crisis.
1
  

         

Before diving into the acceptance or refusal of refugees, it is 

essential to first distinguish who is a refugee and who is an asylum 

                                                 
1 History of UNHCR. UNHCR, the United Nations Refugee Agency, 

http://www.unhcr.org/cgi-bin/texis/vtx/home. (Retrieved March 11, 2016.) 

http://www.unhcr.org/cgi-bin/texis/vtx/home
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seeker. In this case, both groups are important when it comes to state 

responsibility under international law. The difference between the two 

is somewhat minimal. 

 

The 1951 Refugee Convention identified the distinction 

between a refugee and an asylum seeker. 
2 
This convention defined a 

refugee as, “[Any person] owing to well-founded fear of persecution 

for reasons of race, religion, nationality, membership of a particular 

social group or political opinion, is outside the country of his 

nationality and is unable or, owing to such fear, is unwilling to avail 

himself of the protection of that country; or who, not having a 

nationality and being outside the country of his former habitual 

residence as a result of such events, is unable or, owing to such fear, is 

unwilling to return to it.”
3
 

 

Refugees must be fleeing their home country due to a well-

founded fear of persecution based on their religion, race, or political 

views. However, it is important to note that the court in the 1987 U.S. 

case, INS v. Cardoza-Fonseca,
4
 determined that a refugee or asylum 

seeker does not have to prove that they are “more likely than not” going 

to be persecuted. There is also an understanding that refugees will 

eventually return to their home country once the fear of persecution has 

passed. Asylum seekers can seek asylum for the previously mentioned 

reasons, as well as for economic reasons, such as an inability to find 

adequate employment to feed their family. A country is not required to 

                                                 
2 1951 Refugee Convention, United Nations Refugee Agency, 

http://www.unhcr.org/pages/49da0e466.html. (Retrieved March 11, 2016. 
3 Article 1, 1951 Refugee Convention, United Nations Refugee Agency , 

http://www.unhcr.org/4ca34be29.pdf. (Retrieved March 11, 2016.) 
4 INS v. Cardoza-Fonseca, 480 U.S. 421, (1987). 

http://www.unhcr.org/pages/49da0e466.html
http://www.unhcr.org/4ca34be29.pdf
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grant asylum to asylum seekers and if asylum is granted, the asylum 

seeker is not expected to return to their home country. There are, of 

course, many obstacles to achieving refugee or asylum status in a 

foreign country. 

 

State Responsibility 
 

Once a refugee or asylum seeker has achieved protection in 

another state, the state is only held to a certain level of responsibility. 

This responsibility of the state changes depending on if such person is a 

refugee or asylum seeker. The discrepancy lies in the extent of 

protection given. According to the 2011 case, M.S.S. v. Belgium and 

Greece
5
, Article 3 of the 1951 Refugee Convention does not require a 

host country to provide financial assistance, or any assistance to 

maintain a certain standard of living to refugees and, “cannot be 

interpreted as obliging Contracting Parties to provide everyone within 

their jurisdiction with a home,” when referring to refugees. However, it 

is also stated that according to Directive 2003/9, the “Reception 

Directive,” under European Union Law “there is a positive obligation 

to provide accommodation and decent material conditions to  

impoverished asylum seekers.”
6
 

 

                                                 
5 M.S.S. refers to an Afghan citizen, Mr. M.S.S. , see M.S.S. v. Belgium and 

Greece, The European Court of Human Rights, Application no. 30696/09, 

Strasbourg, Jan. 21, 2011, http://www.proasyl.de/fileadmin/fm-

dam/NEWS/2011/Urteil_EGMR_MSS_gegen_Belgien _und_ 

Griechenland.pdf. (Retrieved March 11, 2016.) 
6 M.S.S. v Belgium and Greece, Application No. 30696/09." European 

Database of Asylum Law.  http://www.asylumlawdatabase.eu/en/content/ecthr-

mss-v-belgium-and-greece-gc-application-no-3069609. (Retrieved March 9, 

2016.) 

http://www.proasyl.de/fileadmin/fm-dam/NEWS/2011/Urteil_EGMR_MSS_gegen_Belgien%20_und_%20Griechenland.pdf
http://www.proasyl.de/fileadmin/fm-dam/NEWS/2011/Urteil_EGMR_MSS_gegen_Belgien%20_und_%20Griechenland.pdf
http://www.proasyl.de/fileadmin/fm-dam/NEWS/2011/Urteil_EGMR_MSS_gegen_Belgien%20_und_%20Griechenland.pdf
http://www.asylumlawdatabase.eu/en/content/ecthr-mss-v-belgium-and-greece-gc-application-no-3069609
http://www.asylumlawdatabase.eu/en/content/ecthr-mss-v-belgium-and-greece-gc-application-no-3069609


Spring 

2016 
UNDERGRADUATE LAW JOURNAL 

 

84 

 

While it is true that countries can refuse refugees as they 

please, the state still has a responsibility to any refugees and asylum 

seekers that they refuse. This responsibility is known as the Non-

Refoulement Principle and was established in Article 33 of the 1954 

Convention of Relating to the Status of Refugees and the 1967 Protocol 

relating to the Status of Refugees.
7
 Non-Refoulement states that if a 

country refuses a refugee, they cannot send them back to the country 

that the refugee is seeking refuge from. According to Article 33, “No 

contracting State shall expel or return (‘refouler’) a refugee in any 

manner whatsoever to the frontiers of territories where his life or 

freedom would be threatened on account of his race, religion, 

nationality, membership of a particular social group or political 

opinion.”
8
  Before the state can turn refugees or asylum seekers away, 

they must make arrangements for the refugee in another country. 

“International human rights law strengthens… the protection of 

norms… such as for instance, the absolute prohibition of refoulement to 

situations where there is a real risk of torture or inhuman or degrading 

treatment or punishment.” 
9
  Failing to do so violates international law 

and can subject the country to legal action.  

 

 

                                                 
7 United Nations Convention relating to the Status of Refugees, Article 33(1), 

1954, United Nations Educational, Scientific, and Cultural Organization, 

http://www.unesco.org/new/en/social-and-human-

sciences/themes/international-migration/glossary/refoulement/. (Retrieved 

March 11, 2016.) 
8 Atle Grahl-Madsen, The Status of Refugees in International Law, Publisher 

A.W. Sijthoff, 1966. 
9 MariaTeresa Gil-Bazo, Refugee Protection under International Human Rights 

Law: From Non-Refoulement to Residence and Citizenship, 34 Refugee Survey 

Quarterly 11–42, (2015). 

http://www.unesco.org/new/en/social-and-human-sciences/themes/international-migration/glossary/refoulement/
http://www.unesco.org/new/en/social-and-human-sciences/themes/international-migration/glossary/refoulement/
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Exclusions 
 

Exclusions and exceptions follow the creation of laws. It is 

paradoxical that those who established and endorsed such laws would 

desire to limit their applicability and their responsibility under the law. 

It is necessary to secure state support for the Refugee Convention.  

A state's top priority is sustaining legitimacy with its citizens. 

Therefore, when new parties are introduced such as refugees and 

asylum seekers, states must ensure that they put their citizens’ well-

being at the forefront while also protecting and upholding international 

law. One main concern is national security. According to the non-

refoulement principle in Article 33 of the 1954 Convention, states do 

not have to grant refugee status if there is reason to believe the 

contender is a threat to national security.  

 

In the 2008 case,  Matter of S-K-, S-K-, a Burmese national 

and Chin minor, donated to the Chin National Front (CNF).
10

 The CNF 

was an organization that the U.S. declared as a terrorist organization 

and that pushed for the freedom of the Chin ethnic group in Burma. 

When it was found by the Burma military that S-K- was a contributor, 

she was targeted by the Burmese. S-K fled to the U.S. seeking 

protection from military persecution. However, she was denied asylum 

on the basis of her association with the CNF. The immigration courts 

upheld the decision to deny asylum in 2006, however two years later 

the appeal was sustained and the defendant was granted asylum. As 

well as national security, any individual, according to 1981 case, 

Fedorenko v. United States,
 
who “assisted the enemy in persecuting 

                                                 
10  Matter of S-K , 24 I&N Dec. 475 (BIA 2008), 

http://www.asylumlawdatabase.eu/en/content/ecthr-mss-v-belgium-and-greece-

gc-application-no-3069609. (Retrieved March 11, 2016.)  

http://www.asylumlawdatabase.eu/en/content/ecthr-mss-v-belgium-and-greece-gc-application-no-3069609
http://www.asylumlawdatabase.eu/en/content/ecthr-mss-v-belgium-and-greece-gc-application-no-3069609
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civilians” or “voluntarily assisted enemy forces” is not eligible to seek 

refugee status or asylum in the United States.
11

 

 

Secondly, states are only held responsible to those seeking 

asylum or refugee status in their jurisdiction. They are not required to 

go beyond their territory to situate displaced persons. States can deny 

applications solely for jurisdiction discrepancies. However, the denial 

must be rightly applied. In the 1995 case, Sale v. Haitian Ctr Council, 

Inc., the U.S. denied the petition of those seeking asylum and returned 

them to Haiti, as they were not in the United States’ territorial water, 

insisting that the Non-Refoulement Principle did not apply.
12

 The Inter-

American Commission on Human Rights, who oversee cases in order 

to protect human rights in the Americas,
13

 declared the decision to be a 

violation of the petitioners’ human rights.  

 

Finally, through the safe country principle, states are identified 

as either a safe country or an unsafe country. A safe country is a state 

where refugees can seek protection without fear of endangerment, 

whereas an unsafe country is one in which persecution is still feared. 

Under the safe country principle, those seeking asylum or refugee 

status must pursue protection in the first safe country they enter. This 

principle was established to assure that all safe countries would share 

the weight of protecting refugees and not let the burden fall on the more 

desirable countries such as the United States and the United Kingdom. 

If one arrives in a safe country and continues on their journey to reach a 

                                                 
11 Fedorenko v. United States, 449 U.S. 490 (1981). 
12 Sale v. Haitian Ctr. Council, Inc, 509 U.S. 155 (1993).  
13 What Is the Inter-American Commission for Human Rights?,  Organization of 

American States, Jan.9,  2016. http://www.oas.org/en/iachr/mandate/what.asp. 

(Retrieved March 11, 2016.) 

http://www.oas.org/en/iachr/mandate/what.asp
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more suitable destination, he may be returned to the original safe 

destination as long as he obtains basic human rights, he is protected 

with the non-refoulement principle, and the fear of persecution is 

nonexistent
14

.  

 

Issues 
 

The battle between government resources and state 

responsibility under international law is often an unequal battlefield, 

frequently at the expense of the law. These battles intensify with the 

onset of a refugee emergency. The most obvious example of a 

contemporary refugee emergency would be the Syrian refugee crisis. 

 

The United Nations High Commissioner for Refugees defines 

the refugee emergency as “any situation in which the life or wellbeing 

of the refugees will be threatened unless immediate and appropriate 

action is taken, and which demands an extraordinary response and 

exceptional measures.”
15

 With such emergencies, states are not always 

equipped with the necessary resources to fulfill their duties outlined in 

the United Nations Declaration of Human Rights.   

 

In the event of a refugee emergency, “The country of asylum 

may be under tremendous pressure and often under media scrutiny, and 

                                                 
14 Background Note on the Safe Country Concept and Refugee Status. UNHCR,  

United Nations Refugee Agency, Jan. 3, 2016. 

<http://www.unhcr.org/3ae68ccec.html>. (Retrieved March 16, 2016.) 
15 Kate Jastram & Marilyn Achiron, Refugee Protection: A Guide to 

International Refugee Law, Universal Declaration of Human Rights, 1–149, 

Inter-Parliamentary Union, 2001. 

http://www.ipu.org/pdf/publications/refugee_en.pdf. (Retrieved March 11, 

2016.) 

http://www.ipu.org/pdf/publications/refugee_en.pdf
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may not have had experience in handling the arrival of large numbers 

of hungry, sick, wounded or frightened people.” 
16

 Not being prepared 

would likely result in a competition of resources between natives and 

refugees; thus, creating a ripple effect of struggles within safe countries 

both domestically and internationally. However, even though the new 

host country may be strapped for resources, they do have certain 

obligations and state responsibilities under international law. As such, 

even if a country is burdened by an influx of refugees, they must still 

find a method to meet the basic human needs of those refugees.  

 

If a country is burdened extensively by the number of 

refugees, they do not have an option to simply send them to the home 

from which they have fled. The country is still obligated to follow the 

principle of non-refoulement, even if the state does not necessarily 

define those peoples as refugees anymore, those who flee from armed 

conflict are not always recognized as refugees in asylum countries that 

do not use the wider definition of refugee found in the Organization of 

African Unity (OAU) Convention and the Cartagena Declaration. 

Nevertheless, in practice it is recognized that people escaping from war 

cannot be returned to their home countries” ID. Thus, states are not 

absolved of their state responsibility due to lack of resources or lack of 

desire to provide those resources.
17

 

 

Conclusion 
 

Ultimately, when it comes to refugees and asylum seekers, the  

                                                 
16 Id. 
17 J.O. Moses Okello, The 1969 OAU Convention and the Continuing 

Challenge for the African Union, Forced Immigration Review, 

http://www.fmreview.org/faith/okello.html. (Retrieved March 11, 2016.) 

http://www.fmreview.org/faith/okello.html
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state has two choices: to accept or refuse them. At times, the wellbeing 

of the already vulnerable refugees and asylum seekers are sacrificed in 

favor of state agendas, many of them citing economic constraints and 

lack of resources for their decision to reject these people. However, 

regardless of the political, economic, or resource restraints a state may 

have, it has an obligation to persons fleeing from persecution. These 

obligations include meeting their basic human needs and abiding by 

international principles, such as non-refoulement. Through these 

legalities and exceptions, states can easily reject those seeking safety, 

causing the petitioners to be stuck in a permanent purgatory. If this 

revolving door of refugees continues to spin, a lost generation will 

come to fruition. 

 

Looking Ahead 
 

Everyday, people around the world are exposed to different 

political opinions in regards to refugees in mass media. The majority of 

politicians call for a restriction of movement of peoples based on their 

religion or country of origin. They also call for a reduction of refugee 

acceptance rates in their respective countries. Whatever their reasoning 

is behind these decisions - whether it is taking into account state 

resources, or if it is blatant racism and xenophobia - they seem to forget 

about potential ramifications under international law and legal 

precedent. Hopefully in the wake of the upcoming Presidential 

Election, the current stance on accepting refugees will change for the 

better. 

 

The largest obstacles to progress for refugees are international 

legal institutions. Many international legal institutions such as the 

International Criminal Court, International Court of Justice, European 

Court of Human Rights, Inter-American Court of Human Rights, and 
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the African Court on Human and Peoples’ Rights are relatively weak. 

Out of those listed, the European Court of Human Rights is the most 

effective due to the fact that members of the European Union must 

accept the court’s jurisdiction in order to keep their membership. Since 

the other courts do not require the acceptance of jurisdiction, it makes 

their rulings and recommendations essentially meaningless.  

 

As such, while it is great to have international laws and 

principles such as non-refoulement, without accountability states can 

act as if there is no law at all. The best thing for the most vulnerable 

people in our world today, is for the cracks in international law to be 

filled. We must move to universal jurisdiction for the international 

courts to ensure the protection of human rights and hold states 

accountable for their actions. As Dr. Seuss said, “Unless someone like 

you cares a whole awful lot, nothing is going to get better. It’s not.”
18

 

 

 

               

                                                 
18 Dr. Seuss, The Lorax, 1971. 
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Euthanasia And The Right to Die 
   By Sergo Legoute 

   

 Brittany Maynard, 29 years old, was diagnosed with brain 

cancer in 2014. After learning of her new terminally ill status and the 

fact that there were no available  treatments for her, Maynard and her 

family decided to move from California to Oregon, as Oregon is one of 

the only states to have passed the “Death with Dignity Act”. The Death 

with Dignity Act allows  patients to voluntarily end their lives with the 

self-administration of lethal medications, rather than to continue their 

prolonged suffering.  However, controversy soon erupted over the 

ethical reasoning of having “the right to die.”
1
 The issue was the fact 

that many people, including religious organizations like the Catholic 

Church, opposed the Death with Dignity Act. They believed, in a sense, 

that those doctors or the terminally ill patient was “playing God” 

because they were choosing how and when this person will die.
2
  

 

Euthanasia and Assisted Suicide has been a controversial topic 

for some time. Many people believe it is a right because those who 

wish to end their suffering and who are of sound mind with a terminal 

illness should be granted the right to end their suffering on their own 

terms. In the 1970s, the idea of patients’ rights began to gain 

acceptance. By 1972, the U.S. Senate Special Commission on Aging 

began to hold its first hearings on Euthanasia by first deliberating on 

the “Death with Dignity Act.” The public discussion was focused on 

                                                 
1 Brittany Maynard, My right to death with dignity at 29, cnn.com (2014), 

http://www.cnn.com/2014/10/07/opinion/maynard-assisted-suicide-cancer-

dignity/ (last visited Feb 4, 2016). 
2 Id. 
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Americans who were becoming unhappy with the medical protocols 

that diminished patient dignity and quality of life.
3
 

 

Over the next 40 years, several states including California and 

Oregon, legalized euthanasia as an alternative choice for those battling 

terminal illnesses and who wish to end their prolonged suffering. Some 

argue that although it may seem ethically wrong for some people, 

terminally ill and sane patients should have the choice to end their lives 

if it means ending their already painful existence. Euthanasia, by 

definition, is the act of ending a life prematurely in order to end pain 

and suffering. The process is also sometimes called “Mercy Killing”
4
. 

There are several different types of Euthanasia, including voluntary 

euthanasia, which is carried out with the permission of the person 

whose life will be taken. It is usually performed by a licensed doctor to 

a terminally ill and mentally sane patient who wishes to end their 

prolonged suffering, like the case of Brittany Maynard. Other than 

Oregon, Washington, Vermont, New Mexico, Montana, and California 

(very recently), Euthanasia is also legal in Belgium, the Netherlands, 

and Luxembourg. 
5
 

 

The main issue with Euthanasia is the fact that the 

Encyclopedia of American Law still classifies euthanasia as a class of 

                                                 
3 Ian Dowbiggin, US Senate Holds First National Hearings on Euthanasia 

euthanasia,procon.org (2013), 

http://euthanasia.procon.org/view.timeline.php?timelineid=000022 (last visited 

Feb 4, 2016). 
4 History and Debate of Euthanasia, Debate.org, 

http://www.debate.org/euthanasia/ (last visited Feb 15, 2016). 
5  Law Reform, Assisted Suicide, Euthanasia Research Guidance Organization, 

http://www.assistedsuicide.org/suicide_laws.html. (Retrieved March 9, 2016.) 

http://www.assistedsuicide.org/suicide_laws.html
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criminal homicide. However, judicially, not all homicide is illegal. 
6
 

Oregon’s “Death with Dignity Act,” Oregon Statute (ORS) 127.865 (2), 

requires  a terminally ill patient who wishes to end their life  to have a 

licensed medical doctor present to administer the lethal drug dosage to 

the patient.
7
  However, in many other states and jurisdictions where 

euthanasia is illegal, that would be considered a homicide and 

punishable by the full extent of the law. 
8
 
9
 

 

Surveys have also shown that out of 10,000 doctors surveyed, 

only 16% would consider stopping life maintaining therapy at the 

recommendation of the family or the patient. Fifty-five percent of those 

doctors said that they would never euthanize their patients. The study 

also found that 46% of those doctors believe that that physician-

assisted suicide should be allowed in some cases. 
10

.  

 

In a Linacre Centre Journal article by Helen Watt,  controversy 

loomed over empirical data found in the van der Maas survey 

concerning euthanasia in the Netherlands, where euthanasia is legal.. In 

                                                 
6 History and Debate of Euthanasia, debate.org, 

http://www.debate.org/euthanasia/. (Last visited Feb 15, 2016.) 
7 Oregon Statute (ORS) 127.865(2) enacted in 1997. 
8 Daniel C. Maguire, Death, Legal and Illegal, The Atlantic Monthly Online, 

Feb. 1974, 

http://www.theatlantic.com/past/docs/issues/95sep/abortion/mag.htm. 

(Retrieved March 9, 2016.) 
9 Homicide, http://legal-dictionary.thefreedictionary.com/homicide. (Retrieved 

March 9, 2016.) 
10 Leslie Kane, M.A., Exclusive Ethics Survey Results: Doctors Struggle With 

Tougher-Than-Ever Dilemmas, MedScape, news & Perspective, Nov. 11, 2010, 

http://www.medscape.com/viewarticle/731485_7, 9. (Retrieved March 9, 

2016.) 

http://www.theatlantic.com/past/docs/issues/95sep/abortion/mag.htm
http://legal-dictionary.thefreedictionary.com/homicide
http://www.medscape.com/viewarticle/731485_7
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the survey, doctors in the Netherlands were asked what their reasons 

and intentions were with regards to ending the life of a terminally ill 

patient. The construction of the statistics concerning voluntary 

euthanasia was minimalized and the report indicated a higher total of 

involuntary euthanasia cases. The van der Maas data indicated that 

cases in which doctors ‘acted, or refrained from acting, with the explicit 

purpose of shortening life,’  was a factor in 9,050 cases in 1990. Of 

those cases, 5,450  were without the explicit request of the patient.
11

 

  

 The 1990 Statistics in the can der Maas survey indicated that 

on-voluntary euthanasia, illegal in the Netherlands, is more common 

than voluntary euthanasia. As a result of this published survey, the 

Dutch government passed stricter guidelines in order to define 

voluntary euthanasia. It requires that the patient give written and oral 

consent. Secondly, the patient must be suffering intolerably and must be 

terminally ill. And thirdly, euthanasia must be the last resort after all 

other efforts to ease the pain of the patient have been exhausted.
12

  

 

In the U.S., doctors interpret taking the life of a terminally ill 

patient as a violation of the Hippocratic Oath. However, in 1999, a U.S. 

doctor named Jack Kervorkian, nicknamed “Doctor Death”, was 

arrested for euthanizing a terminally ill patient (who requested to die). 

During his trial, Dr. Kervorkian was found to have assisted in the 

suicides of many terminally ill patients.
13

 Despite his efforts to 

                                                 
11 Helen Watt, Euthanasia: Unpacking the Debate,  Linacre Centre (2002), 

http://www.linacre.org/euunde.html. (Retrieved Feb 15, 2016.) 
12 Id. 
13 Chronology of Dr. Jack Kevorkia’s Life and Assisted Suicide Campaign, 

Frontline, (1999), 

http://www.pbs.org/wgbh/pages/frontline/kevorkian/chronology.html. 

(Retrieved March 9, 2016.) 

http://www.linacre.org/euunde.html.%20(Retrieved
http://www.pbs.org/wgbh/pages/frontline/kevorkian/chronology.html
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campaign for a change in the law regarding euthanasia and assisted 

suicide, he was convicted of second-degree murder and imprisoned 

after a widely publicized trial. Dr. Kervorkian was released on parole 

for good behavior on June 1, 2007.
14

  

 

According to author Ezekial Emanuel, studies performed in 

the U.S. have found that religious people, African Americans, older 

individuals, and women tend to be opposed to euthanasia and assisted 

suicide. Interestingly, patients with terminal illnesses, such as cancer 

and chronic obstructive pulmonary disease, have attitudes that are 

almost identical to the public’s general opinion. In other words, having 

a serious, life-threatening illness itself does not seem to alter attitudes 

toward the permissibility or opposition to euthanasia or PAS (Physician 

Assisted Suicide). Similarly, being a caregiver for a terminally ill 

patient or a recently bereaved caregiver does not seem to affect 

attitudes toward euthanasia or PAS.
15

 

 

Michael Irwin, a former Medical Director at the United 

Nations and current Coordinator of the Society for Old Age Rational 

Suicide (SOARS), stated, “The right to die should be a matter of 

personal choice. We are able to choose all kinds of things in life from 

who we marry to what kind of work we do and I think when one comes 

to the end of one's life, whether you have a terminal illness or whether 

you're elderly, you should have a choice about what happens to 

                                                                                                 
 
14 Jack Kevorkia, Doctor (1928-2011), Bio. http://www.biography.com/people 

/jack-kevorkian-9364141. (Retrieved March 9, 2016.) 
15 Ezekiel J. Emanuel, Euthanasia and Physician Assisted Suicide, A Review of 

the Empirical Data From the United States 1–11, 1-11 (2002), 

http://www.eutanasia.ws/hemeroteca/t316.pdf . (Retrieved Feb 15, 2016.) 

http://www.biography.com/people%20/jack-kevorkian-9364141
http://www.biography.com/people%20/jack-kevorkian-9364141
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you…”
16

. Stephen Hawking, PhD, a cosmologist and theoretical 

physicist, also stated that “I think those who have a terminal illness and 

are in great pain should have the right to choose to end their lives and 

those that help them should be free from prosecution. We don’t let 

animals suffer, so why humans?”
17

  

 

It is a constant topic of public debate, whether is in the United 

States or other countries, the issue of euthanasia and assisted suicide is 

a very real question for legislators, medical professionals, and humans 

dealing with extreme medical realities. One side of the argument for 

euthanasia is the fact that it will end the prolonged suffering of the 

terminally ill patient, save the family more months (and in some tragic 

cases, years) of mental and financial hardships. It gives those who are 

going to die a chance to be in control of their own body and gives them 

a chance to die on their terms. The con side to euthanasia is that it is 

still viewed, through a religious standpoint, morally and ethically 

wrong because it gives doctors (and even the patients) a chance to 

“play God” and dictate life and death. Some arguments against 

euthanasia state that it is an easier way to deal with sick people,  as a 

“hastened” way to end a life. In conclusion, the issue of euthanasia and 

assisted suicide has been and will be a hot topic for years to come. 

However, this may be one argument that requires science to take a back 

seat and yield the debate floor to a more empathetic approach, taking  

into consideration how the terminally ill patient must feel, knowing that 

                                                 
16 Michael Irwin, Euthanasia: The Right to Die Should Be a Matter of Personal 

Choice, euthanasia.procon.org (2014), http://euthanasia.procon.org/ 

view.answers.php?questionid=001320. (Retrieved Feb 15, 2016.) 
17 Stephen Hawking, Euthanasia, euthanasia.procon.org (2013), 

http://euthanasia.procon.org/view.answers. php?questionid=001320. (Retrieved  

Feb 15, 2016.) 

 

http://euthanasia.procon.org/
http://euthanasia.procon.org/view.answers
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they will have a short time left on this earth and perhaps choosing to go 

on their own terms.
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An Analysis of the History of Campaign 

Finance Reform Laws and the Impact of the 

Citizens United v. Federal Election Commission 

on Campaign Financing 
By: Renzo Broggi 

Introduction  

 

The methodology of funding elections for public office has 

been a contentious issue which traces its history back to the 1800s. In 

January of 1837, Representative John Bell of Tennessee introduced a 

bill which prohibited congressional assessments (donations), and 

effectively created the first federal campaign finance bill
1
. With the 

introduction of outsider interests into the American political system, 

campaign finance laws were enacted in order to curtail the potential 

influence of political donations. Although there has been a plethora of 

campaign finance laws in effect for decades, recent Supreme Court 

rulings and instances of political corruption have brought into question 

their effectiveness. One large contributor to the controversy behind 

modern campaign finance has been the recent ruling of the Citizens 

United v. Federal Election Commission
2
. In this case, the majority 

justices agreed that the ability for a corporation or labor union to donate 

political expenditures should not be limited by a certain amount, and 

that they are protected by the free speech clause of the first amendment 

to donate unlimited amounts of money just like ordinary individuals
3
. 

                                                 
1
 Congressional Globe, 24th Cong., 2d sess., 1837, 124. 

2
 Citizens United v. Fed. Election Comm'n, 558 U.S. 310, 130 S. Ct. 

876, 175 L. Ed. 2d 753 (2010). 
3
 Id. 
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The ruling expanded political power and access to non-profit groups 

and corporations, which has in turn seen an increase in the amount of 

money being involved in political elections. Ultimately, this influx in 

private interest donations and involvement has resulted in the 

effectiveness of campaign finance laws being undermined.  

 

The History and Evolution of Campaign Finance  

 

In the 1837, John Bell formed the precedent for campaign 

finance laws with his bill against congressional assessments 

(donations)
4
 , which would pave the way for modern day campaign 

finance laws. During the time, “assessments were created explicitly to 

finance party organization”
5
 and considered to have an influence in 

how policymakers voted. While the possibility for corruption was 

considered a problem at the time, campaign contributions were not seen 

as a prevalent influence of policy. Seemingly, campaign finance 

remained an insignificant issue for decades, and was not brought back 

into the public sphere of attention until around the 1970s.  

 

With the formation of Political Action Committees (PACs), 

collective groups were able to contribute up to $5,000 per year to 

political candidates
6
 and to mobilize their political interests. 

Accordingly, “PACs have given nearly $3 billion to congressional 

                                                 
4
 Mutch, Robert E., The First Federal Campaign Finance Bills, Journal 

of Policy History 14.01 (2002): 30-48. 
5
 Id.  

6
 Clayton D. Peoples., Campaign Finance and Policymaking: PACs, 

Campaign Contributions, and Interest Group Influence in Congress,  

Sociology Compass 7.11 (2013): 900-13. 
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candidates over the past 20 years (1991-2010).”
7
 The large number of 

donations from PACs alone has demonstrated their effectiveness in 

mobilizing support for a certain issue, and how collective resources can 

be used to influence new ideas. PACs also have an effect on the amount 

of contact ordinary citizens have with legislators, shifting the majority 

of access to lobbying groups and political donors.  

 

For instance, “research shows that PACs and lobbyists that are 

in frequent contact with lawmakers are much more successful in getting 

their message across.”
8
 Although it cannot be said for certain that the 

money donated through PACs is directly influencing policymakers’ 

decisions, it can be noted that PACs have allowed for seemingly 

ordinary individuals to have a greater amount of access to those in 

power in the political sphere.  

 

While this tactic might seem beneficial to those involved in 

PACs, the concept of having to buy “access” from politicians in order 

to be heard makes politicians envoys for those who have donated 

money to or are involved with PACs. Although PACs have provided for 

an easy and efficient way to have monetary influence in the political 

system, early American politicians were weary of allowing money to be 

involved in elections, and tried to regulate against it. For instance, 

while the introduction of monetary donations in the American political 

system was not a foreign concept, yet both sides of the political 

spectrum decried ‘the use of money’ in elections, which suggests 

awareness of something new in the way campaigns were to be 

financed.
9
  

                                                 
7
 Id. 

8
 Id. 

9
 Id. 
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Although both sides decried “the use of money” in politics, 

what that term meant was never clearly established. Those in power in 

1840 did not fully comprehend the implications of the influence of 

outsider money in the political system, but they were wary enough to 

realize that there were some potential negative implications, noted by 

their vague terminology. Had the framers of the original finance reform 

laws not used such vague terminology in regards to “the use of money 

in elections,”
10

 stricter laws might have existed which could have 

resulted in a drastically different country.  

 

As a result of the vague wording used by the founders of 

campaign finance laws, vague laws were implemented regarding how 

campaign finance was handled. The opportunities for early strict 

campaign finance laws were lost in vague terminology, and the problem 

has grown incrementally worse. Currently, PACs are not allowed to 

coordinate with candidates and they have annual limits on the amount 

of money which can be donated per year. The vague definitions have 

enabled new alternatives to emerge as facets of the American political 

system. Groups, such as Super PACs and non-profits have become the 

method of choice for obtaining political “access” in a post Citizens 

United
11

 America, and have even fewer restrictions than regular PACs. 

 

Campaign Finance over the past few decades 

 

Beginning in the 1970s, campaign finance reform became a 

popular issue among the American electorate. As time went on, more 

regulations were implemented in the hopes of curtailing the corrupting 

                                                 
10

 Id.  
11

 Id.  
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influence of money in the political system. Beginning in 1971, the 

Federal Election Campaign Act
12

 sought to disclose campaign 

contributions and wanted to place a cap on advertising expenditures.
13

 

Ironically, this was the same Act which created PACs,
14

 which were 

initially created to curtail large amounts of spending. While the Federal 

Election Campaign Act (FECA)
15

 tried to limit the amount of money in 

the political system, some believe it did the opposite by laying the 

foundation for PACs and for their future evolutions, such as Super 

PACs.  

 

It did not take long for the actions of the FECA to be challenged. 

In 1974, the case of Buckley v. Valeo
16

 resulted in the following: 

 limitations of independent expenditures were held to violate 

the 1st amendment,  

 the Court struck down spending caps on certain expenditures 

by candidates, and 

 the Court upheld party restrictions between party members 

and donors.
17

 

 While it only took 2 years for the actions of FECA to be challenged, 

regulations were heavily implemented on communications between 

party members and donors, and policies regulating the influence of 

                                                 
12

 52 U.S.C.A. § 30101 (West). 
13

 Anonymous. Restoring Electoral Equilibrium in the Wake of 

Constitutionalized Campaign Finance. Harvard Law Review 124.6 

(2011): 1528-49. 
14

 Id. 
15

 Id.  
16

 Buckley v. Valeo, 424 U.S. 1, 96 S. Ct. 612, 46 L. Ed. 2d 659 (1976). 
17

 Id. 
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money in the political system were overall weakened. Though there 

may be legal regulations which are bound to prevent quid pro quos 

agreements, it is noted that there is a “Social Model of Contributing,” 

which essentially states that contributions usually involves years of 

back and forth favors which eventually culminate into favorable policy 

implementation.
18

 

 

 This type of quid pro quo is very subtle and gradual, and is 

very hard to detect. There doesn’t appear to be any definitive way to 

prevent this type of favor exchange. But certain cases resulted in 

findings that there must be definitive limitations and boundaries on 

campaign donations. In the 1991 case of McCormick v. United States,
19

 

the court ruled that it is a federal crime to receive campaign 

contributions and to return an explicit promise or the promise of an 

official act.
20

 It was made explicitly illegal to take campaign 

contributions for blatant favors, but many of those activities were 

already condemned and punishable by treason and corruption laws. 

 

Rulings in cases such as McCormick are essentially rubber 

stamps on the issue of campaign finance reform, and results in nothing 

actually being done to fix the amount of money flowing into the 

political system. Although the efforts of FECA were short lived, a new 

bill introduced in 2002, the Bipartisan Campaign Reform Act 

(BCRA),
21

 sought to ban untraceable money into elections and to 

                                                 
18

 Id.  
19

 McCormick v. United States (89-1918), 500 U.S. 257 (1991). 
20

 Id. 
21

 52 U.S.C.A. § 30125 (West). 
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minimize these sources of “soft” money.
22

 The BCRA also forced all 

federal candidates to submit to the Federal Election Commission (FEC) 

regulations for campaign financing and banned the airing of attack ads 

30 days within a primary and 60 days within a general election.
23

 

Regulations such as banning political commercials right before an 

election might seem to violate the First Amendment at first glance, but 

history exposes those activities as an effort designed to prevent the 

manipulation of the public by special interest groups. For instance, a 

political ad with incorrect information might show 30 days before the 

election and a voter could be swayed by that misinformation. This bill 

demonstrated that the issue of campaign finance is one that cuts across 

party lines, and has people on both spectrums of the political scale 

fighting for common reform.  

 

The policy seemed to be effective at first, much of the soft 

money was redirected into tax-exempt organizations used to persuade 

political opinions. These tax exempt organizations were known as 

“federally focused 527s,” and such groups saw an increase in funding 

by the 2004 election cycle.
24

 The supporters against campaign finance 

reform are very adamant on the interpretation of the First Amendment 

as precluding the government from restricting or regulating any type of 

speech, including using money as a tool for speech. But, the supporters 

of campaign finance reform believe there are other factors which 

influence anti- campaign finance laws. For instance, it is noted that “the 

finance, insurance and real estate (or FIRE) sector is the biggest donor 

                                                 
22

 Sheila Krumholz, Campaign Cash and Corruption: Money in 

Politics, Post-Citizens United,  Social Research: An International 

Quarterly 80.4 (2013): 1119-134.  
23

 Id.  
24

 Id. 
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of campaign cash to candidates, PACs, and parties in the United 

States.”
25

 Industries such as these rely heavily upon current laws and 

regulations for their success. They are usually actively involved in the 

political process in order to ensure that they are in a position to 

influence policy outcomes which are favorable to their business. While 

there was tremendous support from both political parties in regard to 

the issue of campaign finance reform, the inefficiency of these laws 

demonstrates the significance of the role played by money in the 

American election process. 

 

Citizens United and its Impact on Campaign Finance  

 

Being one of the most controversial Supreme Court cases ever 

decided, Citizens United v. Federal Election Commission
26

 changed the 

methods of giving and receiving political contributions. Krumholz, 

author of Campaign Cash and Corruption: Money in Politics, Post-

Citizens United, describes the Citizens United case as follows; 

 “Citizens United v. FEC is a January 2010 Supreme Court 

case in which the court ruled 5 to 4 to allow corporations and 

unions to use their general treasuries to pay for independent 

expenditures, including political advertisements that expressly 

call for the election or defeat of a candidate, and 

electioneering communications immediately before an 

election”
27

 

As a result of Citizens United, corporations and unions were given 

greater resources to express their political ideologies, and had the same 

                                                 
25

 Id. 
26

 Id. 
27

 Id.  
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freedoms and rights as individual human beings. Accordingly, “the 

biggest increases in spending came from nonparty groups making 

independent expenditures.”
28

 

 

The findings suggest that although the ruling was not meant to 

create such a great influx in spending, it achieved its goal of allowing 

more citizens the opportunity to become politically active. While being 

considered politically active is usually viewed in a positive light by 

society, political activism can also be used to further advance individual 

motives. For instance, it is noted that in 2012, the total (spending) hit 

$6.3 billion, a 19 percent increase over 2008 and a 188 percent increase 

over a decade,
29

 and that the effect which the Citizens United
30

 ruling 

had in the amount of money being channeled into the political system 

was ultimately negative (although technically, a net positive).  

 

Not only does the loosening of finance reform laws allow for 

corporations to have greater access into the American political system, 

it allows them to have a greater voting power and more influence than 

an average citizen, which creates a clear and distinct dichotomy 

between the two worlds. Another contrast which has arisen from the 

outcome of Citizens United is regarding the increased advocacy 

towards super PACs and 501(c)(4) organizations. 501(c)(4) 

organizations are non-profit, charity groups which can participate in the 

election process, but does not have to be officially registered with the 

FEC.
31

  

 

                                                 
28

 Id. 
29

 Id. 
30

 Id. 
31

 Id.  
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The increase of 501(c)(4) groups signifies that even larger 

amounts of money are being funneled into the political system, and that 

the money is becoming more difficult to track. For instance, since 

501(c)(4) groups do not have to register with the FEC, where they 

receive their funding from does not have to be disclosed. This means 

that multinational corporations and wealthy individuals have a means to 

fund their preferred candidate or party, while simultaneously remaining 

anonymous. There exists various methods for donors to conceal their 

trail of money, but some action has been taken to fight against trails of 

“soft” (untraceable) money. For instance, the DISCLOSE Act sought to 

require corporations to disclose political spending it associates with any 

election cycles.
32

 While this act was meant to limit the powers granted 

to corporations in the Citizens United ruling, its use of the words “in 

association” give a broader interpretation to the text.
33

 If a judge were 

to interpret a case regarding the DISCLOSE Act, he (or the jury) would 

have to decide that the actions of a corporation were deliberate in order 

to hide their political expenditures.  

 

Laws like these resemble the effectiveness (or lack thereof) of the 

McCormick
34

 case, which proved that vague policies and laws can only 

be effective if they are actively enforced. Although the policies 

mentioned before could succeed as implemented, the time and effort 

required to make sure that the rules are being followed would be too 

costly and constant enforcement would require too much effort. 

Although many cases sought to limit the effects of the Citizens United 

case, there were others which bolstered its effects. In the spring of 

                                                 
32

 Id. 
33

 Id. 
34

 Id. 
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2010, following the Citizens United ruling, SpeechNow.org v. FEC 
35

 

was presented to the Supreme Court. SpeechNow.org v. FEC dealt with 

a “527” organization, and resulted in the court determining that non-

profit organizations have the same constitutional rights as individuals, 

and that it could aggregate unlimited amounts of contributions for 

limitless political expenditures.
36

 This ruling had the complete opposite 

effect of the McCormick case and the DISCLOSE Act, and ultimately 

displayed the power which non-profit groups and corporations have 

gained as a result of the Citizens United ruling. 

 

Conclusion  

Ultimately, while there has been many instances of laws 

enacted to limit the effects of the Citizens United ruling, campaign 

finance laws have been historically ineffective in combating the 

problem of excessive campaign contributions. The implementation of 

vague standards and lack of willingness to change current laws 

demonstrate how the current political system is structured in a way 

which favors relaxed campaign finance laws. Since the Supreme 

Court’s ruling in Citizens United v. Federal Election Commission that 

corporations and unions have the same voting and speech rights as 

individuals, there has been a significant increase in non-profit 

organizations and Political Action Committees which have sought to 

influence voters towards certain political parties and ideologies. 

Overall, campaign finance laws have been undermined by the Citizens 

United ruling, and a fundamental re-evaluation of how elections are 

funded in the United States is required. 

                                                 
35

 SpeechNow.org v. Fed. Election Comm'n, 599 F.3d 686 (D.C. Cir. 

2010). 
36

 Id.  
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Snake Oil in the 21st Century? 
By Asya Yanchinova 

 

Introduction  

A questionable culture of loopholes and unregulated gray 

areas have allowed several different issues to come up recently 

within the research industry. Some of the recent issues involve 

exploiting a misrepresentation of an aspect of the writer’s 

identity, knowingly or unknowingly. Although laws exist to 

combat misrepresentation, certain areas are not as heavily 

scrutinized or fall under a legal gray area where accuracy is 

rarely addressed. This article will explore the regulations, or the 

lack thereof, concerning misrepresentation of information in 

three different fields: research publishing, advertising claims, 

and social media content disclaimers. 

  

Issue 

Researchers are familiar with the pressure to publish, 

also known as the “Publish or Perish” maxim in academia. This 

particular saying emphasizes the importance of publishing and 

its finality is meant to be a way of upholding a certain standard 

of research.
1
 The rigidity of this mantra, unfortunately, also has 

negative consequences. An article in the prolific journal, Nature, 

has reported that an analysis of 600 randomly chosen clinical 

                                                 
1 Publish or Perish,  Understanding Science. University of California at 

Berkeley, http://undsci.berkeley.edu/article/howscienceworks_15. (Retrieved 

March 24, 2016.) 



Spring 

2016 
UNDERGRADUATE LAW JOURNAL 

 

110 

 

trials resulted in half of them being unpublished.
2
  

 

The “standard of research” that this kind of mindset tries 

to uphold leaves it open to bias, the so-called “publication bias.” 

The Director of the Stanford Prevention Research Center and an 

often-cited researcher himself, John Ioannidis, addressed the 

issue of bias in his 2005 paper, “Why Most Published Research 

Findings Are False.” In this paper, Ioannidis made an argument 

that perhaps “claimed research findings may often be simply 

accurate measures of the prevailing bias.”
 3
   

 

The importance of publishing in the research community 

is emphasized repeatedly through career growth and expectations 

from sponsoring organizations. A researcher’s reputation is taken 

very seriously because of the emphasis on credibility, based on 

results that they have produced. In fact, an article on plagiarism 

in science called scientific publishing “ . . . the ultimate product 

of scientist work. Number of publications and their quoting are 

measures of scientist success while unpublished researches are 

invisible to the scientific community, and as such nonexistent.”
4
  

 

                                                 
2 Nicola Jones, Half of US clinical trials go unpublished, Nature (2013), 

http://www.nature.com/news/half-of-us-clinical-trials-go-unpublished-1.14286. 

(Retrieved March 24, 2016.) 
3 John P. Ioannidis, Why Most Published Research Findings Are False, PLOS 

Medecine (2005), http://journals.plos.org/plosmedicine/article?id 

=10.1371/journal.pmed.0020124. (Retrieved March 24, 2016.) 
4 Izet Masic. "Plagiarism in Scientific Publishing." Acta Informatica Medica 

20.4 (2012), 208-213. Print. doi:10.5455/aim.2012.20.208-213.  

http://journals.plos.org/plosmedicine/article?id%20=10.1371/journal.pmed.0020124
http://journals.plos.org/plosmedicine/article?id%20=10.1371/journal.pmed.0020124
http://dx.doi.org/10.5455/aim.2012.20.208-213
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This emphasis on credibility is important because the 

results of research are used as sources for future papers and 

experimentation.  

 

Advertisers are not so heavily scrutinized by their peers 

as researchers are in the scientific community, but they are 

regulated by the Federal Trade Commission (FTC). FTC 

regulations have actual legal distinctions for the way in which 

advertisers are allowed to portray their products or services. The 

FTC investigates when charges of misconduct are made. 

Consumers can also contribute to the regulation enforcement by 

submitting complaints to the FTC in order to prompt an 

investigation. In some cases, advertisers may emphasize the 

quality of the product, making claims that sound as though they 

are based on fact. In such cases, the advertiser is using “puffery”, 

defined as a “term frequently used to denote the exaggerations 

reasonably to be expected of a seller as to the degree of quality 

of his product, the truth or falsity of which cannot be precisely 

determined.”
5
  

 

But the line between what is puffery and what is fact can 

be blurred. The U.S. Department of Justice recently had to argue 

whether marketing statements like “most competitive rates” 

would qualify as puffery or fraud in the case against the Bank of 

                                                 
5 Scott Berinato, The Power and Perils of Puffery, Harvard Business Review 

(2010), https://hbr.org/2010/05/the-power-and-perils-of-puffer/. (Retrieved 

March 24, 2016.)  

https://hbr.org/2010/05/the-power-and-perils-of-puffer/
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New York Mellon.
6
 By making careful claims that are partly 

exaggerated and sometimes backed with pseudoscientific claims, 

advertisers attempt to avoid legal troubles by avoiding directly 

making claims and instead relying on implications. The 

company, Power Balance, made hologram balance bracelets that 

were notorious for this particular style of advertising. They made 

claims that “resonate with and respond to the natural energy field 

of the body.”
7
 They made millions before public criticism led to 

an investigation that had the company retract those claims. This 

was a high-profile company that relied on celebrity athletes using 

their products, so their claims were reviewed by many. The same 

level of review is not given to companies with lesser known 

products.  

 

Social media users follow the same principle with the 

use of pseudo jargon as an attempt to protect themselves, many 

times breaking the law in the process. An example of one type of 

these “legalese” disclaimers is featured below: 

 

                                                 
6 Peter J. Henning, The Difference Between Puffery and Fraud, New York 

Times, Oct. 10, 2011, http://dealbook.nytimes.com/2011/10/10/the-difference-

between-puffery-and-fraud/?_r=0. (Retrieved March 24, 2016.)  
7 Mark Hodgkinson, Power Balance bracelets: source of energy or just a 

gimmick? The Telegraph , Oct. 15, 2010, 

http://www.telegraph.co.uk/sport/8065032/Power-Balance-bracelets-source-of-
energy-or-just-a-gimmick.html. (Retrieved March 24, 2016.)  

 

http://dealbook.nytimes.com/2011/10/10/the-difference-between-puffery-and-fraud/?_r=0
http://dealbook.nytimes.com/2011/10/10/the-difference-between-puffery-and-fraud/?_r=0
http://www.telegraph.co.uk/sport/8065032/Power-Balance-bracelets-source-of-energy-or-just-a-gimmick.html
http://www.telegraph.co.uk/sport/8065032/Power-Balance-bracelets-source-of-energy-or-just-a-gimmick.html
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Social media users sometimes add in disclaimers such as, 

“No infringement intended” or cite the Copyright Act of 1976 

which allows use of copyrighted material if it falls under Fair 

Use.  

 § 107 . Limitations on exclusive rights: Fair use 

(1) the purpose and character of the use, including 

whether such use is of a commercial nature or is for 

nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in 

relation to the copyrighted work as a whole; and 

(4) the effect of the use upon the potential market for or 

value of the copyrighted work.
8
 

 

                                                 
8 17 U.S.C. § 107(1)(2)(3)(4). 
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These “disclaimers” are not actually enforceable nor do 

they give any sort of legal protection. Rather, the user has just 

acknowledged that they knowingly used a copyrighted work 

without permission, but are washing their hands of the matter by 

excusing themselves. The problem becomes two-fold when 

considered from the perspective of the content creator and the 

content distributor (i.e. the user and the social media platform). 

The user can be held liable, but social media sites like YouTube 

have some measure of protection if legal action is taken. The 

Internet Service provider (ISP) can claim “safe harbor” if they 

comply with the Digital Millenium Copyright Act, which 

requires compliance with the “conditions set forth in Section 512 

including ‘notice and takedown’ procedures that give copyright 

holders a quick and easy way to disable access to allegedly 

infringing content.”
9
 

 

Regulation  

These particular methods of framing questionable activity as 

though it follows regulation or industry standard falls into a legal 

gray area since many of these issues are not regulated by law nor 

have they been brought up before. Thus, they continue to go on 

unnoticed. 

 

Some of these activities may fall under misrepresentation in 

which, under contract law, a plaintiff can “recover on grounds of 

                                                 
9
 Digital Millennium Copyright Act,  Electronic Frontier Foundation,  

https://www.eff.org/issues/dmca. (Retrieved March 24, 2016.) 

https://www.eff.org/issues/dmca
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negligent misrepresentation” if the following elements are met: 

 a representation was made;  

 that was false;  

 that when made, the representation was known to be 

false or made recklessly without knowledge of its truth 

 that it was made with the intention that the plaintiff rely 

on it;  

 that the plaintiff did rely on it;  

 and that plaintiff suffered damages as a result
10

 

 

Usually misrepresentation is an issue that occurs as part of a 

business problem, such as with financial institutions and/or 

contracts, and is described as fraud. 

 

Marketers must also be aware of federal and state level 

regulations. Federal regulation of advertising and marketing is 

done by the Federal Trade Commission (FTC) which states that, 

“Under the law, claims in advertisements must be truthful, 

cannot be deceptive or unfair, and must be evidence-based. For 

some specialized products or services, additional rules may 

apply.”
11

  Even seemingly exaggerated statements may not count 

                                                 
10 Fraudulent Misrepresentation, Legal Information Institute, Cornell 

University Law School, 

https://www.law.cornell.edu/wex/fraudulent_misrepresentation. (Retrieved 

March 24, 2016.) 
11 Advertising and Marketing,  Federal Trade Commission, Cornell University 

Law School, https://www.ftc.gov/tips-advice/business-center/advertising-and-

marketing. (Retrieved March 24, 2016.) 

https://www.law.cornell.edu/wex/fraudulent_misrepresentation
https://www.ftc.gov/tips-advice/business-center/advertising-and-marketing
https://www.ftc.gov/tips-advice/business-center/advertising-and-marketing
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on puffery as a defense according to FTC Chairman James 

Miller in the FTC Policy Statement on Deception.
12

 

 

Analysis 
 

Research publishing is not well governed or defined. 

There is no set body of law addressing it. Rather, publishers are 

the ones who set standards and uphold them in order to maintain 

the publication’s reputation within that community.  

 

Even prolific journals such as Nature have papers 

retracted. Several of Nature’s papers were retracted recently and 

even some peer-reviewed papers were considered to be lacking 

in credibility. A scandal involving fake peer reviews was 

discovered in publications from Springer, also associated with 

Nature. This debacle led to a retraction of 64 articles in 10 

journals.
13

  

 

Just as poor methods of adhering to standards by 

research publishers allow unreliable papers to be published, 

advertisers can present their products in a favorable light by 

omitting facts,whether intentionally misleading or not. The 

                                                 
12 FTC Chairman James Miller, FTC Policy Statement on Deception, Oct. 14, 

1983, https://www.ftc.gov/system/files/documents/public_ 

statements/410531/831014deceptionstmt.pdf. (Retrieved March 24, 2016.) 
13 Ewen Callaway, Faked peer reviews prompt 64 retractions, Nature (2015), 

http://www.nature.com/news/faked-peer-reviews-prompt-64-retractions-

1.18202. (Retrieved March 24, 2016.)  

https://www.ftc.gov/system/files/documents/public_%20statements/410531/831014deceptionstmt.pdf
https://www.ftc.gov/system/files/documents/public_%20statements/410531/831014deceptionstmt.pdf
http://www.nature.com/news/faked-peer-reviews-prompt-64-retractions-1.18202
http://www.nature.com/news/faked-peer-reviews-prompt-64-retractions-1.18202
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framework set up by the FTC is faulty and advertisers might fall 

into the well of questionable legality. Homeopathy is an 

excellent example of the problem, as told by the FTC staff who 

illustrated the point, 

“(T)he FDA’s regulatory framework for homeopathic 

drugs, set forth in a 1988 Compliance Policy Guide, does 

not require that over-the-counter (OTC) homeopathic 

drugs be approved by FDA as safe and effective if they 

satisfy certain conditions, including that the product’s 

label contains an indication for use. Yet the policy guide 

does not require sellers to have competent and reliable 

scientific evidence to support the indication for use.”
14

 

 

A common problem shared with social media users’ 

disclaimers and marketers’ questionable advertisement strategies 

has become a recurrent issue where sometimes the wrongful 

actor is intentionally confusing or misleading the consumer, or 

the wrongful actor may be trying to use a sophisticated tool 

(contract structures) without having the requisite knowledge 

needed. Whether the uploader intended to infringe on rights or 

not does not change the fact that infringement did occur.  Under 

certain circumstances, social media sites can claim safe harbor 

                                                 
14 FTC Staff Comment: FDA Should Reevaluate Its Current Regulatory 

Framework for Homeopathic Products,  Federal Trade Commission, Aug. 21, 

2015, https://www.ftc.gov/news-events/press-releases/2015/08/ftc-staff-

comment-fda-should-reevaluate-its-current-regulatory. (Retrieved March 24, 

2016.)  

 

https://www.ftc.gov/news-events/press-releases/2015/08/ftc-staff-comment-fda-should-reevaluate-its-current-regulatory
https://www.ftc.gov/news-events/press-releases/2015/08/ftc-staff-comment-fda-should-reevaluate-its-current-regulatory
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provisions to avoid conflicts over copyright infringement yet 

continue to profit from users who are under the impression that 

their disclaimers are legitimate or are using the disclaimers as an 

excuse. 

 

Conclusion 
 

In each circumstance, we see a lack of adherence to a set 

standard, whether it is intended or not, and a certain profit gained 

by doing so. One can argue that leaving the industry to regulate 

itself is sometimes necessary, that needless interference from the 

government will just create more pressure and backlogs of 

existing issues. But the pressure to “Publish or Perish” within 

academia has led to multiple credible criticisms of the process 

even without interference. In publishing, those who were 

affected by the deception may be left with a tarnished reputation 

even if they were not responsible for the damage. In marketing, a 

whole company takes the fall for the bad judgment of its leaders. 

And with social media sites, the ISP can leave their users liable 

while they escape liability by claiming ‘safe harbor’ protection. 

Public policy requires closer scrutiny of the loopholes in our 

systems that allow for ongoing profits from legally and ethically 

questionable practices. 
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Summer meeting begins the work on the 2016 Journal. 

From left to right: Editor–in-Chief Asya Yanchinova, 

Zachary Pastor, Renzo Broggi, and Treasurer, Jonathan 

Chavez. 
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