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Undergraduate 

Law Journal 

Editing Board, 

from left to right: 

Inka Bauer, Eugene 

Merck, Taylor 

Tyson, Ephraim 

Goldshtein, and 

Asya Yanchinova.  

 
A Letter from the Editor: 

 

Welcome to the Spring 2015 edition of the Undergraduate Law Journal. This 

edition is the result of  the efforts of all of our members who work 

collaboratively throughout the entire process. Thank you to the writers, editors, 

advisers, and everyone else who made this possible. 

 

The Undergraduate Law Journal at FAU is one of very few publications that 

gives the opportunity to undergraduate students to inquire, learn, and be 

involved in legal scholarship. We at the Undergraduate Law Journal welcome a 

healthy interest in investigating the issues in our society and a passion for 

debate. All articles are student-written and reviewed by their peers and our 

gracious team of advisers who have mentored students through the process.  

 

We hope you enjoy this edition of the Undergraduate Law Journal and will be as 

inspired by the identified challenges of the world around us as we are.  

 

                                                                          Sincerely, 

 

                                                                          Asya Yanchinova, Editor-in-Chief 

 

 



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

3 

 

Table of Contents 
 

List of Officers and Editing Board . . . . . . . . . . . . . . . . . . . 1 

Letter from the Editor-in-Chief . . . . . . . . . . . . . . . . . . . . .  2 

Table of Contents . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
 

Intellectual Property Rights and Access to Bandwidth,  

Abdullah Alghofaili    . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  6                                                                         

 

Intellectual Property law enables innovation by protecting the creators’ rights so 

that they are incentivized to make the effort to create.  In this article, the access 

to bandwidth in relation to intellectual property rights will be analyzed using 

The American Broadcasting Companies, Inc., et.al. v. Aereo, Inc., FKA 

Bamboom Labs, Inc., where the U.S. Supreme Court dealt with the issue of the 

right of the copyright holder to control performances as defined by the 

Copyright Act. 

 

When copyright and social media meet: 

Zooming in on current issues and cases,   

Inka Bauer  . . . . . . . . . . . . . . . . . . . . . . . . ..  12 

 

Social media has changed the way we communicate and 

share information. The negative effects of this change 

include more ample opportunity to infringe on the rights of 

copyright holders. This article looks at various aspects 

such as recent court cases on copyright infringement on social media platforms, 

and briefly examines how easily sharing may become infringement. 

Furthermore, suggestions are offered which point out why the law may have to 

be adapted to provide fair rules which protect copyright holders in an online 

sharing environment without silencing the communication rights of others.  

 

Relevance of the Second Amendment in the 

Twenty-First Century, Anthony Bertucci . . .25 

A historical piece that explains how the Second 

Amendment of the United States Constitution has 

created the current political and legal arena regarding 



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

4 

 

firearm laws. 

White Collar Crime: The Black Plague of 

the 21
st
 Century, Ephraim Goldshtein . . . . . . 37 

 

This article will be dealing with modern day white collar 

crime and will be focusing mainly on the financial-

corporate category of white collar crime. More 

specifically, the article will debate the current struggle of 

regulative authorities dealing with and preventing the 

escalating damages of white collar crime while trying to safeguard the stability 

of the growing free market. The paper will start by giving a short introduction 

about the definition of white collar crime, its origins, and its history - from 

ancient times throughout the industrial revolution and up to modern times. The 

paper will then provide examples of notorious cases regarding white collar 

criminals and noting the causes and finally a conclusion with suggestions for 

change.  

 

Antitrust vs. Monopoly: An Uber 

Disruption, Eugene Merkert . . . . . . . . . . . . . 49 

 

The foundation of our economic system is based on 

competition and a free market. Antitrust laws were 

established in order to promote competition and 

preclude monopolies from occurring so that society as a 

whole will benefit. But consider the taxi industry. All 

the requirements and regulations taxi companies need to 

abide by in order to operate have resulted in decades of 

a government-backed monopoly. Then came Uber, a tech start-up out of San 

Francisco five years ago, which has made taxi companies vulnerable in recent 

years and requires  a closer look at the concept of innovation, regulation, and 

government backed monopolies. 

 

Institutions Over-Stepping Boundaries In 

Meal Policies For Pupils, Guinda St. Fleur . . 56 

 

Has the new heightened awareness of childhood obesity 

enabled public school officials to overstep their 

boundaries by attempting to govern meals provided by 

parents? 



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

5 

 

 

The Precarious Relationship of Law and 

Society, Taylor Tyson . . . . . . . . . . . . . . . . . . . . . 68 

 

Is our legal system autonomous from society, or a vital 

part of a reciprocal relationship between law and social 

change? Through examining instances in which law has 

influenced social change, and when social change has 

influenced law, this paper will illustrate why law is 

necessarily embedded in society.  

 

Tax Inversions, Matthew Turchiaro . . . . . . . .  76 

 

A new form of tax avoidance, called Inversion, had 

allowed many large corporations to avoid paying the lion’s 

share of their respective profits to local, state and federal 

governments. This allows their CEOs, other executives 

and lawyers to take home enormous bonuses for 

themselves, increasing the severity of the wealth gap and 

undermining the authority of entire governments. This 

document aims to analyze how this is possible in a globalized economy and 

what can be done about such an issue. 

Do Statutes Enable Genetic Discrimination? 

Asya Yanchinova . . . . . . . . . . . . . . . . . . . . . . . . . 88 

 

Personalized medicine is only going to advance and 

increase in usage. The FDA's guidance documents have 

reflected this with growing rates of documents 

addressing the latest breakthroughs with each passing 

year. The laws or reforms that will come to pass will also 

have to anticipate the kind of progress that will be made in future years. To truly 

combat genetic discrimination, GINA will need to be more practical in its 

criteria of the handling of individuals' genetic information records and to have 

provisions for the numerous loopholes. 

Author Biographies . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  103 

Editing Board and Officer Photo . . . . . . . . . . . . . . . . . . . . 105  



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

6 

 

Intellectual Property Rights and Access to Bandwidth 
By Abdullah Alghofaili 

 
Introduction 

 

Intellectual property rights protect the rights of the author, 

inventor, or creator concerning the sale, publication, public 

performance, preparation of derivatives and other benefits arising 

from their creative efforts. They prevent innovative people and 

companies from losing the benefits derived from their ideas or 

solutions. In other words, intellectual property rights help protect 

individuals from issues of infringement and abuse of their 

creations and ideas. Laws that seek to protect intellectual property 

were created, enacted, and enforced to ensure that people who 

come up with creative solutions or expressions have their ideas 

secured and protected by the law from those who might take such 

ideas and use them for their own benefits. Some of the creations 

protected by intellectual property laws include symbols, company 

names and logos, images, art work, music, videos, movies and 

literary work. Intellectual property may be protected as a patent, 

trademark or copyright.  

 

The legal protections make sure that the creators of the 

protected work derive associated financial benefits. The underlying 

public policy purpose for the laws requires balancing the rights of 

the general public against the property rights of the owner of the 

creative expressions. The law also enables innovation by 

protecting the creators’ rights so that they are incentivized to make 

the effort to create. In this article, the access to bandwidth in 

relation to intellectual property rights will be analyzed using The 

American Broadcasting Companies, Inc., et.al. v. Aereo, Inc., FKA 
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Bamboom Labs, Inc. 
1
 In this case, the U.S. Supreme Court dealt 

with the issue of the right of the copyright holder to control 

performances as defined by the Copyright Act.
2
 

 

Is it Possible to Infringe on a Broadcast Made Available to the 

Public? 
 

The respondent, Aereo, Inc. (hereinafter Aereo), according 

to the case heard on 15
th

 June, 2014, enables its customers to view 

TV programs through the internet in a way that allows people to 

access programs that they could not have otherwise accessed 

during a time that is convenient for them. If a customer wants to 

watch a show at a particular time, they have several choices on 

Aereo’s website. This is because Aereo transmitted their content 

online, which made watching their TV programs at their own 

leisure possible, although this was done without the permission of 

the true owners of the programs.
3
  

 

Aereo’s business model was centered around a subscription 

system that gave users access to lease personal antennas that were 

stored at the firm’s headquarters. For a fee of approximately $8, 

subscribers were able to access and stream various television 

programs from major broadcasting corporations. But because 

Aereo had not been authorized to distribute such content by the 

broadcasters, its subscribers would not be able to access the 

contents until moments after it had been aired by the broadcasters. 

This resulted in several broadcasters suing Aereo for transmitting 

                                                 
1
 The American Broadcasting Companies, Inc., et.al. v. Aereo, Inc., FKA 

Bamboom Labs, Inc., No. 13-461 (S.Ct., June 25, 2014). 
2
 Copyright Act, 17 USC 101 (1976). 

3
 Pizzi, Peter J., Litigation Proliferates Over the Streaming of Broadcast 

Television: American Broadcasting Companies, Inc. v. Aereo, Inc. and Fox 

Television Stations, Inc. v. Barry Driller Content Systems, PLC, 18 NY Litigator 

2, (Winter 2013). 
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their content without their permission. The broadcasters believed 

that this was infringement of the copyright laws and regulations. 
4
 

 

TV broadcasters were the petitioners, marketers, and 

entrepreneurs. The copyright lawyers of the individual groups and 

programs providers all sued Aereo for encroaching upon their 

copyrights. An injunction was sought by the people who did not 

believe that Aereo was violating intellectual property rights by 

showing the programs publicly. 
5
 

 

Interpreting Transmission as Public Performance  
 

U.S. copyright law encourages the creation of the art 

through rewarding the true owners of the copyright with some 

exclusive rights. Copyright law grants the authors and creators of 

copyrights the sole right to distribute, sell and make such content. 

The rights have a time limit of 70 years plus the life of the author 

for individual owners and for 95 years from the date of publication 

or 120 years from the date of creation (whichever expires first) for 

works-made-for-hire. 
6
  The Copyright Act of 1976 defines the 

rights attached to copyright ownership and defines the concept of 

infringement in Article I, Section 8, Clause 8. The court relied on 

this definition to determine whether Aereo had infringed upon the 

rights of the broadcasters. The broadcasters’ content was 

transmitted by Aereo without the consent of the plaintiffs, 

American Broadcasters (hereinafter ABC). The plaintiffs, ABC, 

                                                 
4
 Ian Hargreaves, Digital opportunity: a review of intellectual property and 

growth: an independent report,  

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/3

2563/ipreview-finalreport.pdf  2011. (last visited  March 17, 2015). 
5
 Andrew Tutt, Textualism and the Equity of the Copyright Act: Reflections 

Inspired by American Broadcasting Companies, Inc. v. Aereo, Inc.,  89 N.Y.U. L. 

Rev. Online 1 (2014). 
6
 17 USC 101. 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/32563/ipreview-finalreport.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/32563/ipreview-finalreport.pdf
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claimed they had the exclusive right to transmit and make available 

such content and therefore what Aereo was doing was infringing 

on their copyrights. 
7
 

 

The main decision for the Supreme Court was to determine 

whether Aereo infringed upon the copyright of the plaintiffs or 

whether Aereo distributed the content in a legal manner. Aereo 

argued that they were primarily an equipment distributor. The 

equipment that the firm distributed allowed subscribers to access 

the content from other broadcasters. This argument was rejected by 

the court based on the provisions of the Copyright Act. According 

to the Court, activities of cable television distributors such as 

Aereo when transmitting images, audio files and videos from other 

broadcasters without their consent amounts to copyright 

infringement. 
8
 Although Aereo argued that there was a major 

difference between its technologies and those of a cable distributor, 

the court held that Aereo’s services and operations were similar to 

those of a cable distributor, therefore qualifying Aereo to be guilty 

of acts of copyright infringement. 
9
 The court equated the 

description of “transmission” as found in the 17 U.S.C. 111 with 

public performance.
10

 

 

Furthermore, the court also dismissed Aereo’s argument 

that its transmissions were for user-specific groups and not for the 

public. This was based on the fact that subscribers paid a 

subscription fee and as such the transmissions were on a user-

specific basis. This was the main loophole that Aereo relied on to 

                                                 
7
 Brief for Respondent, Amici Curiae Small and Independent Broadcasters in 

support of Respondent,” The American Broadcasting Companies, Inc., et.al. v. 

Aereo, Inc., FKA Bamboom Labs, Inc., (U.S., June 25, 2014), No. 13-461.  
8
 The American Broadcasting Companies, Inc., et.al. v. Aereo, Inc., FKA 

Bamboom Labs, Inc. ., (U.S., June 25, 2014), No. 13-461.  
9
 Id. 

10
 17 USC 111. 
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transmit the copyrighted content and earn revenue without 

rewarding the true owners of such content. The court held that the 

Transmit Clause found in the Copyright Act clearly states that 

transmissions made to the public were never user-specific even if 

the recording and access times of the users differed. As such, the 

court found the Aereo Company guilty of copyright infringement, 

and ordered the company to refund its subscribers as well as stop 

its operations. Notably, the court also ruled that all cable 

transmissions companies were to pay for retransmission licenses 

when transmitting information and programs from broadcasters.
11

 

 

Public Policy Applications 

 

ABC argues that Aereo disregards the public policy basis of 

the Copyright Act, which provides people protection for the 

creativity of the authors. ABC further argues that part of Aereo’s 

business model uses illegal exploitation of the copyrighted 

broadcast by charging subscribers to use the illegally acquired 

programs. The possibility for subscribers to access the illegal 

content at a later time further violates the copyright laws through 

copying and storing such information for access at a later time.  

 

ABC’s concern is that the transmission clause will 

eventually become an ineffective protection should Aereo and 

other corporations discover direct strategies of defending 

themselves against the law.
12

 They would use these strategies to 

transmit copyrighted content without securing licenses, and avoid 

facing the wrath of the law. This would result in further cases of 

copyright infringement. If Aereo were to succeed in their 

argument, the copyright rules relating to the broadcasting of 

                                                 
11

  The American Broadcasting Companies, Inc., et.al. v. Aereo, Inc., FKA 

Bamboom Labs, Inc., (U.S., June 25, 2014), No. 13-461. 
12

 Pizzi, supra note 3. 
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information would have been rendered redundant and many other 

firms with similar operations would have come forward.
13

 

 

According to Aereo, public retransmission of information is 

easy because it uses the antennas rented to their subscribers to 

capture the broadcasts. This enables the public to access various 

media content in their homes. The Aereo equipment requires a 

subscriber to connect his rented antenna to a DVR, which enables a 

program to be recorded when the subscriber selects the watch and 

record buttons. The subscribers later access the information they 

recorded, which is unauthorized. 
14

  

 

Conclusion 

 

In The American Broadcasting Companies, Inc., et.al. v. 

Aereo, Inc., it is clear that the content that Aereo was transmitting 

was not authorized by the copyright owners. Aereo failed to 

consider the rights of the program provider companies to secure 

commercial benefits by licensing their works and generating 

income from their efforts. This was a breach of the exclusive rights 

conveyed upon the copyright holders of the program providers and 

was contrary to the public policy purposes of the Copyright Act. 

Therefore, Aereo is responsible for the infringement of the 

copyright because of the unauthorized transmissions. Aereo 

ignored the fact that the programs are considered the intellectual 

property of the program providers. The petitioners used the law 

defensively to ensure their rights and their opportunities to 

commercialize their intellectual property rights. 
 

                                                 
13

 Id. 
14

 Hargreaves, supra note 4. 
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When copyright and social media meet: Zooming in 

on current issues and cases 

by Inka Bauer 

 

“Talent is always conscious of its own abundance, and does not 

object to sharing.” 

- Aleksandr Solzhenitsyn, The First Circle 

 

 This may ring true for only a few altruists, who give freely 

and set out to inspire others. Today's fast paced, highly 

technological world provides people with more access to 

information, and hence inspiration, than ever before. With a mere 

mouse click one can find, view, download, and share intellectual 

property of other creative minds. Yet, the majority of these creative 

minds are not purely motivated by altruism, and will most likely 

object to a violation of their intellectual property rights in their 

works.  

 

   Within the last decade, social media sites, such as Facebook, 

Twitter, and Pinterest have become as important as text-messaging 

for people to connect with others. These platforms drastically 

reduced one-on-one phone conversations and have taken center-

stage in the lives of people who own a cell phone - which includes 

basically all or most adolescents and adults in developed 

countries.
1
 
2 

In this growing market which is still developing, legal 

issues and disputes were bound to present themselves, and these 

                                                 
1 Lee Rainie, Cell Phone Ownership Hits 91 % of Adults, Pew Research Center, 

(Jun 6, 2013), http://www.pewresearch.org/fact-tank/2013/06/06/cell-phone-

ownership-hits-91-of-adults/. 

2 Sophia Nelson, Why we don't talk anymore, The Huffington Post, (Apr 9, 

2014, 2:46 PM), http://www.huffingtonpost.com/sophia-a-nelson/when-did-

texting-replace-_b_5105265.html. 

http://www.goodreads.com/author/show/10420.Aleksandr_Solzhenitsyn
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are currently in the process of shaping the rule of law as it relates 

to copyrights. Upon closer examination, the various social 

networks are generally set up to connect with others in the virtual 

environment in slightly different ways. Facebook, for example, 

forms an online platform for people to connect and share various 

types of files with family, friends, and online groups who have the 

same interests. Meanwhile users are also able to find out about 

companies and receive updates about their recent developments by 

including them into their news feed. Twitter allows people to 

quickly share their ideas via short message posts. Pinterest, heavily 

frequented by females, aids users in discovering and bookmarking 

creative items and ideas. Instagram's mission is the sharing of 

pictures and short videos.
3
 Yet, what they all have in common is 

that they offer ample opportunity to (knowingly or unknowingly) 

infringe on the copyright of creative minds whose works are 

available in some form online and who may object to sharing “the 

potential abundance of their works.” 

  

 The music industry was one of the first “victims” of 

software and technology advances, immediately took legal and 

“technical” measures to prevent piracy, and came down heavily on 

illegal file-sharers.
4
 Now copyright holders are becoming aware of 

the opportunity social media platforms may inadvertently offer to 

the public to exploit their works. Within the social media 

community unlicensed sharing of photographs and images have 

recently received more legal attention. Agence France Presse 

(AFP) v. Morel v. Getty Images (US), Inc. et al.,
5
 has become a 

landmark case for copyright infringement on social media. A jury 

                                                 
3 https://leveragenewagemedia.com/blog/social-media-infographic/#more-1331, 

(last visited Mar. 16, 2015). 

4    RIAA v. The People: Five Years Later, (Sept 30, 2008), Electronic Frontier 

Foundation,  https://www.eff.org/wp/riaa-v-people-five-years-later. 

5    AFP v. Morel v. Getty Images (US), Inc. et al., 10-cv-2730 (AJN), (S.D.N.Y. 

2014). 
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found AFP and its American distributer Getty Images guilty of 

willful infringement on the copyright of eight photographs taken 

by Morel during the 2010 earthquake in Haiti. The defendants' 

argument that they believed the images had been taken by a re-

poster (Mr. Lisandro Suero) who had copied them without 

permission from Morel's Twitter page and then gave AFP 

permission to use them, did not convince the jury. Instead the court 

awarded Morel the maximum statutory amount of $1.2 million 

dollars in damages under the Copyright Act for willful 

infringement. In addition, AFP and Getty Images were found guilty 

of copyright infringement under the Digital Millennium Copyright 

Act. After the defendants filed a motion for judgment as a matter 

of law, new trial and/or remittitur, liabilities were adjusted and, in 

addition to the $1.2 million, they were ordered to jointly pay Morel 

$10,000 while AFP remained individually liable for another 

$10,000.
6
 

 

 A dispute over fair use of photographs taken by another 

photographer has also gone to court recently and made headlines. 

Photographer Kai Eiselein filed a lawsuit against BuzzFeed (an 

American internet news media company) in which he claims being 

eligible for damages totaling $3.6 million due to BuzzFeed's 

infringement on his copyright of one of his photographs. BuzzFeed 

had used the photograph in a collection in 2010. Eiselein requested 

the photograph's takedown about a year after the collection's 

publication. BuzzFeed complied, by that time, however, the photo 

had already spread to other sites. This lead to Eiselein's claim of 

contributory infringement. He had first posted the photo on Flickr 

in 2009, and then went to file a copyright for it in 2011 after the 

dispute occurred. BuzzFeed, on the other hand, argues for 

maintaining a broad interpretation of  “fair use” in order to inspire 

creativity. In addition to questions about the amount of damages 

                                                 
6    Id. 
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Eiselein can really claim, this case seems to also face jurisdictional 

difficulties as many resulting infringements, which the 

photographer claimed happened through BuzzFeed's actions, took 

place through sites outside the US.
7
 These cases were inspired 

through the exploitation of intellectual property by news agencies 

and online advertising companies. These operate on a large scale 

and their potential for infringement clearly supersedes that of a 

user who privately shares material. However, upon inspection of 

current copyright law, it turns out that private sharing among social 

media friends may still subject the individual user, who posts 

someone else's content without any criminal intent, to tremendous 

liability. Many ways of sharing any copyrightable material created 

by another are highly likely to constitute an infringement of that 

person's privileges.  

 

Exclusive Rights in Copyrighted Works 
 

According to the U.S. Code, Title 17, section 106,
8
 a copyright 

holder has the following rights: 

 

 reproduce the work or phonorecord; 

 prepare derivatives; 

 distribute copies (or phonorecords) to the public, or transfer 

ownership;  

 audio-visually perform the work publicly. 

 

Unless a user was able to determine with certainty, and through 

investigation, that material shared on a social media platform is not 

                                                 
7   John Villasenor, Copyright Infringement And Photosharing: A New Lawsuit 

Tests the Limits Of Fair Use, Forbes, (Jun 22, 2013, 5:29 PM),  

http://www.forbes.com/sites/johnvillasenor/2013/06/22/copyright-infringement-

and-photo-sharing-a-new-lawsuit-tests-the-limits-of-fair-use/. 

8   17 U.S.C. § 106. 
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under copyright, he or she may run a risk of liability for 

infringement. Obviously, in our high-speed, “real-time” world, 

having to check all possible legal aspects that may be involved in 

sharing an interesting picture, video, product, etc. seem to amount 

to an unimaginable burden. Modern day communication would 

come to a halt. Beside the option of simply asking the author to 

grant permission, certain uses of copyrightable material are 

admissible if they fall under “fair use.” 
9
   

 

Limitations on Exclusive Rights: Fair Use 
 

Section 107 allows the public to make use of copyrighted 

works to criticize, comment, report news, teach, conduct research, 

and/or for purposes of scholarship. The following factors are 

included in an analysis to determine fair use: 

 

 the purpose and character of the use (commercial v. non-

profit and educational use); 

 the nature of the work; 

 the amount and substantiality of the portion which was 

used; 

 the effect on the market value of the copyrighted work; 

 

In addition, it is important to note that these four factors are 

general guidelines, and that judges will handle individual disputes 

on a case by case basis. Another defense (which also falls under 

“purpose and character of the use”) is transformative use of the 

material. Adding creative expression to the original, or changing a 

work's meaning, may transform the original into a new work of 

creative expression which may serve as a defense against  

 

                                                 
9   17 U.S.C. § 107. 
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infringement liability.
10

 There are a few more factors which courts 

may consider in deciding copyright infringement claims, whether 

these are in the virtual, or in the real world.
11

  

 

 Let's examine how these aspects would affect, for example, 

the Facebook sharing of a photograph of an oil painting of flowers 

taken from the website of a painter who holds the copyrights to 

both the painting and the picture of the painting. If one simply 

wanted to share the image with friends on Facebook as a piece of 

information, the purpose would be non-commercial. This can be 

made by adding a comment about the image, and may meet the 

standards of the first pillar of defenses in section 107. However, 

the nature of the work is artistic, and the primary purpose of works 

of art is aesthetic display. This is especially true for paintings and 

certain photographs. The more creative and the less factual, the 

higher the likelihood of infringement, if the work was copied in its 

entirety.
12

  

 

By copying and sharing the picture of the painting, one 

would infringe upon the authors rights to distribute and publicly 

display his art. Furthermore, it may satisfy the demand for the 

original, as through the dissemination of the copies, people may 

feel less inclined to buy the original painting or a photograph of it. 

Acknowledgement of the author may aid in defending against an 

infringement claim but it is only considered on a side note and 

does not per se constitute a defense. In the present case and in light 

of the likelihood of reduced demand for the original, it seems 

unlikely that a court would accept that referring to the author (the 

                                                 
10  Richard Stim, Measuring Fair Use: The Four Factors, Stanford University 

Libraries,   http://fairuse.stanford.edu/overview/fair-use/four-factors/.  ( Richard 

Stim ed) (last visited March 16, 2015). 

11   Id. 

12   Steven M. McJohn, Intellectual Property: Examples & Explanations, Ch 5 

Exclusive Rights: Their Enforcement and Limitations, p. 197(4
th

 ed. 2012).  

http://fairuse.stanford.edu/overview/fair-use/four-factors/
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painter) in some way would reduce liability. In some instances, 

when the copied amount of a work is negligible (“de minimis”), a 

court may dismiss an infringement claim without testing for fair 

use. In the present case the whole image was shared, so this 

argument cannot be raised. Disclaiming any participation in the 

work or ownership, may only serve to convince a court of one's 

good intention, however, it may not relieve a user from liability. 

Lastly, being able to raise the statutory defense of fair use may not 

totally preclude a user from being sued for infringement. What if 

through the first persons' sharing, many other people are able to 

view the work and then go on to use it in e.g., a commercial or 

promotional manner. This could lead to a claim of contributory 

infringement. Therefore, the safest bet, it seems, is after all to ask 

permission!
13

  

 

Additional Factors 
 

 An interesting point to take into consideration are also 

account and privacy settings which, for example, can be adjusted 

to various levels on Facebook. One could create a private group of 

family and a few friends which is closed to the public. This may 

possibly contain a loophole for sharing as it happens in a private 

virtual setting. However, even by posting in a private circle, one is 

again storing a copy of the item in ones account. This would 

potentially bring Facebook as an online service provider into the 

equation, and online service providers have taken great measures 

to protect themselves against involvement in infringement by their 

users. Many people do not bother to go through the lengthy terms 

of service of a social media site. Yet, in there, one may find that 

                                                 
13   Richard Stim, Measuring Fair Use: The Four Factors, Stanford University 

Libraries,   http://fairuse.stanford.edu/overview/fair-use/four-factors/. ( Richard 

Stim ed) (last visited March 16, 2015).
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liability for copyright infringement falls solely into the hands of 

the user. Facebook, for example, lays out responsibilities in the 

following way: By acknowledging the terms of service,
14

 users 

agree to convey a non-exclusive license to Facebook for content 

they post. However, this permission is subject to users' privacy and 

application settings. Users affirm that they won't infringe on 

someone else's rights, and by posting content, ownership of the 

material is also implied. Facebook account holders are found all 

over the world in countries whose copyright laws may differ from 

those in the US.  

 

Facebook understands this and they refer to the webpage of 

the World Intellectual Property Organization (WIPO)
15

 for more 

information on copyright in other countries. WIPO is an agency of 

the United Nations with 188 member states. Its website offers a 

comprehensive data base with information on copyright protection 

within and among its member countries, the Berne Convention, 

registration procedures in individual countries, as well as other 

information. Furthermore, Subsection 512(c) of the Copyright Act 

(amended by the 1998 Digital Millennium Copyright Act) relieved 

online service providers from certain liabilities connected to 

copyright infringement. Online service providers who designate a 

publicly accessible agent who will be in charge of handling 

notifications of claimed infringement, will only face limited 

liability for storing copyrighted works when directed to do so by 

users.
16

 Facebook complies with this prerequisite.
17

  

 

                                                 
14   Facebook Legal Terms, https://www.facebook.com/legal/terms (last visited 

March 16, 2015).  

15   Inside WIPO, http://www.wipo.int/about-wipo/en/, (last visited March 16, 

2015).  

16   U.S. Copyright Office, Online Service Providers US, 

http://copyright.gov/onlinesp/, (last visited March 16, 2015). 

17   https://www.facebook.com/help/190268144407210.   

https://www.facebook.com/legal/terms
http://www.wipo.int/about-wipo/en/
http://copyright.gov/onlinesp/
https://www.facebook.com/help/190268144407210
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This may mean that a user who posts copyrighted material 

of another author could be held solely responsible for posting 

infringing content.  

 Pinterest's main purpose differs from that of Facebook. It 

allows users to post or pin material which may have originated 

with the user or anyone else. It also does not take into 

consideration if the material is copyrighted. Unless the (re)posting 

or (re)pinning happens with a purpose that is clearly commercial, 

or connected to the gaining of some other form of profit, it may not 

be clear whether or not infringement has occurred.
18

 It seems that 

in the changing online legal environment it may come down to the 

ultimate effect which the posting of someone else's material will 

have. The competing theories include sharing information or facts 

versus exploiting the work in a way that conveys profit to the user 

without compensating the author. 

 

 On the other hand, exposure on social media, even if it is 

unsolicited or violating an author's copyright may actually have 

positive effects. It may make the author known more widely, or a 

particular work may gain greater exposure, and it may reduce the 

efforts required in marketing, or increase the effect of the efforts 

made. 
19

 If people on social media networks are discussing an 

author's or artist's work, and therefore draw more attention to him 

or her, it may also represent tremendous opportunity for free 

publicity.  

                                                 
18   Mary Ann L. Wymore, Social Media and Fair Use: Pinterest As a Case 

Study. Bloomburg Law,    http://www.bna.com/social-media-and-fair-use-

pinterest-as-a-case-study-by-mary-ann-l-wymore-greensfelder-hemker-gale/. 

(last visited March 16, 2015).     

19   Renee Hykel Cuddy, Esq., Copyright Issues for Social Media, Legalzoom, 

(June 2013), https://www.legalzoom.com/articles/copyright-issues-for-social-

media. (last visited March 16, 2015),

 

file:///G:/Law%20Review/Spring%202015/Spring%202015%20Journal/Mary%20Ann%20L.%20Wymore,%20Social%20Media%20and%20Fair%20Use:%20Pinterest%20As%20a%20Case%20Study.%20Bloomburg%20Law,
file:///G:/Law%20Review/Spring%202015/Spring%202015%20Journal/Mary%20Ann%20L.%20Wymore,%20Social%20Media%20and%20Fair%20Use:%20Pinterest%20As%20a%20Case%20Study.%20Bloomburg%20Law,
file:///G:/Law%20Review/Spring%202015/Spring%202015%20Journal/Mary%20Ann%20L.%20Wymore,%20Social%20Media%20and%20Fair%20Use:%20Pinterest%20As%20a%20Case%20Study.%20Bloomburg%20Law,
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Broadening the scope of fair use: An inevitable consequence of 

the digital age?  

 After considering these different aspects which surround 

copyright on social media and the changes which have happened 

through digital communication, the question arises: Should law 

makers consider expanding or adapting fair use? The boundaries 

that define fair use are not very clear when it comes to social 

media sharing. It has become daily practice of social media users 

to post images, quotes, and videos, so online friends can view 

them, comment, and possibly repost them. Therefore, lawmakers 

may soon be confronted with the idea that this could become a 

form of “common standards in social network communications 

online.” In their 2012 case study on Pinterest, Elizabeth Townsend 

Gard and Bri Whetstone 
20

 comment on how the digital age could 

have the power to change the scope of copyright infringement. 

Social media has changed the way we communicate and share, and 

may have the potential to create new forms of using 

copyrightable/copyrighted works under the fair use doctrine.  

 

 Townsend Gard and Whetstone address how some have 

raised the question if fair use should be extended to include 

“personal or non-commercial use” of copyrightable/copyrighted 

material on social media platforms. Another aspect to keep in mind 

is that through the evolvement of online communication, rules and 

regulations may also have to be adjusted.
21

 This would ensure that 

copyright holders who voluntarily participate in social media are 

not the only party whose rights are preserved but that the general 

population's right to free online communication is also protected.  

 

                                                 
20   Elizabeth Townsend Gard and Bri Whetstone, Copyright and Social Media: 

A Preliminary Case Study of Pinterest,  31 Miss C.L. Rev. 249 (2012-2013). 

21   Id. 

http://scholar.google.com/citations?view_op=view_citation&hl=en&user=-lLCzDoAAAAJ&citation_for_view=-lLCzDoAAAAJ:0EnyYjriUFMC
http://scholar.google.com/citations?view_op=view_citation&hl=en&user=-lLCzDoAAAAJ&citation_for_view=-lLCzDoAAAAJ:0EnyYjriUFMC
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There are certainly some who set out with the intent to 

benefit financially through the illegitimate use of another's creative 

work without compensating the author. Yet, there are also those 

who innocently want to share creative works of authorship without 

any intent to infringe on the author's rights or to benefit in any 

other way than to inspire communication. Online communication 

on social networks cannot be conceived in any other way than 

online, as opposed to face to face communication. During face to 

face communication one can easily show others e.g., a newspaper 

article, or a picture, and discuss it. On a social media platform, the 

same intention of sharing an entire work of creative art for strictly 

communicative or informative value, given that one is not 

extracting any other benefit from it, may actually become difficult 

or in some cases impossible without infringing on copyright. This 

is because one will have to leave some kind of copy on the server 

in order for others to see it.  

 

 Today,  people rarely consult “physical” encyclopedic 

books anymore, they first look for answers to their questions in the 

virtual world, for example on Wikipedia.
22

 This is one example of 

how enmeshed the internet has become into our lives. Therefore, 

the law may have to follow to accommodate the shift to online 

communication and the factors which guide communication in the 

virtual as well as the “tangible” environment. Another factor to 

bear in mind is that even rules of law have to fulfill certain 

requirements to be effective, one being that they must be obeyed 

by all, otherwise officials of a nation may not be able to enforce 

them. This usually happens because people see the benefit a rule 

                                                 
22   Julie Bosman, After 244 Years, Encyclopaedia Britannica Stops the Press, 

Media Decoder, (Mar 13, 2012, 5:54 PM), 

http://mediadecoder.blogs.nytimes.com/2012/03/13/after-244-years-

encyclopaedia-britannica-stops-the-presses/?_r=0.

 



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

23 

 

has for each individual as well as for the community as a whole, 

and the majority chooses to follow the rule freely without being 

under constant observation.
23

 Another requirement [inter alia] of a 

rule of law is that it “must stay constant through time to allow for 

formalization; and must allow for timely revision when political, 

social, or scientific circumstances change.”
24

 
25

 In light of these 

two elements and the widespread informative or conversational use 

of copyrightable material in social media conversation, maybe it is 

time to adapt copyright law to the virtual environment? 

 

Conclusion 
 

 In conclusion, it is clear that cyber law is still in its infancy. 

News agencies have been sued for online copyright infringement, 

and this may have lead to more clearly defined boundaries for 

companies who operate on a larger scale. However, private users 

are still navigating through murky waters. This is due to the 

different set-ups of social media platforms which requires that 

users become informed about the legal implications that are 

involved in the different forms of sharing. It may also be that 

copyright holders are only becoming aware of the pros and cons of 

social media sharing. Those who don't see it as a great marketing 

                                                 
23   Part 1, What is the Rule of Law? ABA Division for Public Education, 

American Bar Association, 

http://www.americanbar.org/content/dam/aba/migrated/publiced/features/Part1D

ialogueROL.authcheckdam.pdf, (last visited March 16, 2015). 

24 Selected Legal Principles, North Dakota State University, Agricultural Law 

& Management, 

http://www.ag.ndsu.edu/aglawandmanagement/appliedaglaw/coursematerials/sel

ectedlegalprinciples, (last visited March 16, 2015). 

25   Brian Z.  Tamanaha, A Concise Guide to the Rule of Law, St. John’s Legal 

Studies Research Paper No. 07-0082, Washington University in Saint Louis 

School of Law ( 2007), 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1012051&rec=1&srcabs=31

2622&alg=1&pos=1. (last visited March 16, 2015.) 
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tool, may discover the influence social media sharing may have on 

their rights through current court cases and satisfied demand for 

their works. Realizing what may be at stake for them could 

mobilize some to come after private users at some point. In 

addition, The DMCA shifted more liability onto the individual user 

and away from online service providers. Many users may still 

believe that they can share and (re)post anything in any manner 

because they have not read the user agreements (or changes which 

service providers made to them). In summary, it is clear that social 

media communications are evolving quickly, and along with it a 

need arose to establish new or amended rules and guidelines to 

protect the rights of all participants involved. This area of the law 

may continue to be highly controversial due to the different 

perspectives which have to be considered in establishing clearly 

defined and fair rules that protect copyright owners without 

suffocating creativity and silencing the communication rights of 

others.  
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Relevance of the Second Amendment in the  

Twenty-First Century 
By: Anthony Bertucci 

 
“All tyranny needs to gain a foothold is for people of good 

conscience to remain silent” 

-- Thomas Jefferson 

 

Since the Bill of Rights was ratified on December 15, 1791, 

American culture, people, and weapon technology have changed 

considerably. But the Second Amendment to the United States 

Constitution has not. The twenty seven word amendment is stated 

as follows: 

 

 “A well-regulated militia, being necessary to the security of 

a free state, the right of the people to keep and bear arms 

shall not be infringed.”  

 

The premise of the Second Amendment was to enable 

citizens to use and keep firearms in order to protect themselves. In 

the late Eighteenth Century, many new Americans came from 

Europe where firearms were generally outlawed. The amendment 

gave Americans the freedom to protect themselves and their 

families in times when self-defense was needed. 

 

The amendment implies the right of self-defense and access 

to means thereof. In Eighteenth Century America, this meant 

legalization of citizens holding firearms and having access to them. 

However, the American judicial system has been challenged 

numerous times in interpreting the Second Amendment and how 

far it extends. Some of the issues in the Twenty First Century 

include the following: 

 What constitutes “self-defense”? 
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 How has the term “self-defense” been interpreted since 

1791 and what does it mean for the Twenty-First 

Century? 

 What were some of the major interpretations of the 

Second Amendment in Federal and State case law? 

 Should the Second Amendment be extended to include 

other types of weaponry? 

What Constitutes Self-Defense? 

 

At the most basic level, Miriam-Webster defines the term 

“self-defense” twofold. The first definition is “a plea of 

justification for the use of force or for homicide”. The second 

definition is “the act of defending oneself, one’s property, or a 

close relative”. 
1
 

 

While, self-defense is not explicitly defined in the US 

Constitution, on a Federal Level, United States v. Peterson (1973) 

defines it as "An affirmative, unlawful act reasonably calculated to 

produce an affray foreboding injurious or fatal consequences." 
2
 

On a state level, self-defense laws are different because of the 10
th

 

Amendment, which enables each state to create it owns laws on 

topics not expressly covered in the US Constitution. For example, 

residents in California are required to have a special state license to 

own certain types of guns. Whereas residents in Florida need a 

concealed carry license to hold the same guns. Florida’s concealed 

carry license is easier to get than California’s state license. Each 

                                                 
1
Merriam-Webster's Collegiate Dictionary (Merriam-Webster 2004), 

http://www.merriam-webster.com/dictionary/self-defense. 
2
 United States v. Peterson, 483 F.2d 1222 (D.C. Cir. 1973), 

http://lawofselfdefense.com/law_case/united-states-v-peterson-483-f-2d-1222-

dc-circuit-1973/ . 

http://www.merriam-webster.com/dictionary/self-defense
http://lawofselfdefense.com/law_case/united-states-v-peterson-483-f-2d-1222-dc-circuit-1973/
http://lawofselfdefense.com/law_case/united-states-v-peterson-483-f-2d-1222-dc-circuit-1973/
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state has its own definition of a deadly force and a non-deadly 

force, as well as distinctions between the two.  

 

But what results from the Federal Laws is the fact that 

someone with a firearm or weapon cannot use it for self-defense 

unless the person is in reasonable fear of serious injury or death. 

This is known as the Retreat Rule. A more formal definition of this 

rule comes from USLegal.com, which defines the Retreat Rule as 

“a principle of criminal law that a victim of a murderous assault 

can choose a safe retreat instead of resorting to a deadly force in 

self-defense, unless the victim is at home or in his or her place of 

business or the assailant is a person whom the victim is trying to 

arrest.”
 3

 

 

Early Interpretations and New Doctrines 

 

The United States was a young country in the Nineteenth 

Century. It was a country whose constitution and amendments 

were not thoroughly interpreted. The Second Amendment was no 

exception. Precedents regarding self-defense and protection laws 

were created, planting the seeds of modern public policy and 

newer acts. The Founding Fathers’ constitution and vision were 

about to be put to the test in how the American judicial system 

would interpret the Second Amendment. 

The first major case requiring an interpretation of the 

Second Amendment was 1806’s Commonwealth v. Selfridge (Mass 

1806.) In this case, Mr. Selfridge was charged for manslaughter 

after shooting Charles Austin, an 18-year old student attending 

                                                 
3
 http://definitions.uslegal.com/r/retreat-rule/  (last visited March 6, 2015). 

http://definitions.uslegal.com/r/retreat-rule/
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Harvard University. One day, Charles’ father had written a negative 

comment in the local newspaper about Mr. Selfridge, who became 

angry upon reading it. The next day, Mr. Selfridge saw Charles 

walking to school with a large cane. Thinking that Charles was 

going to hurt him, Mr. Selfridge shot Charles to death at arm’s 

length. Mr. Selfridge was an attorney who defended himself in 

court, but he misapplied the law about self-defense because his 

argument was about preventing a crime from occurring. The court 

ruled in favor of Mr. Austin because of Mr. Selfridge’s 

misapplication of the law. The ruling from this case created a 

precedent about the reasonableness of fear of serious injury or 

death.
4
 

 

A major exception to the Retreat Rule is known as the 

Castle Doctrine. This doctrine states that a person with a firearm or 

weapon can attack as long as they are in their place of residence or 

on the premises thereof. The intention of the doctrine was to 

protect homeowners from being attacked by trespassers with an 

intention to commit a felony or inflict major injuries, both of which 

are criminal offenses. In essence, while people are allowed to bear 

arms under the Second Amendment, they cannot go onto another 

person’s property and attack them. If such is the case, the owner of 

the property can legally attack the trespasser. 
5
 

 

  

                                                 
4
 Vernellia R. Randall, Stand Your Ground and Racial Minorities – History of 

SelfDefense, http://racism.org/index.php?option=com_content&view=article&id

=432:stand-your 

ground2012&catid=110&Itemid=155&showall=&limitstart=2(last visited 

March 21, 2015)(cached).  
5
 http://definitions.uslegal.com/c/castle-doctrine/ (last visited March 6, 2015) 

http://racism.org/index.php?option=com_content&view=article&id=432:stand-your%20ground2012&catid=110&Itemid=155&showall=&limitstart=2
http://racism.org/index.php?option=com_content&view=article&id=432:stand-your%20ground2012&catid=110&Itemid=155&showall=&limitstart=2
http://racism.org/index.php?option=com_content&view=article&id=432:stand-your%20ground2012&catid=110&Itemid=155&showall=&limitstart=2
http://definitions.uslegal.com/c/castle-doctrine/
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The notion of retreating was visited further in 1830’s 

Grainger v. State (13 Tenn. 459) and 1876’s Erwin v. State (29 

Ohio St. 186.) The former case assessed the concept of 

reasonableness in self-defense. Grainger v. State permitted 

“cowardly and timid” people to kill, even though no danger of 

serious bodily harm existed. However, such permission was 

granted given that the defendant had moved away from the 

gunman-assailant who kept approaching him until his back was on 

the wall and he had nowhere to go. According to the Supreme 

Court of Tennessee, this situation was reasonable in that the 

defendant’s risk of being shot and killed was high enough to where 

he needed to defend himself. Grainger created a precedent that an 

assailant retreating was not required for a defendant to shoot. The 

exception to the precedent was decided in Alabama in 1847. The 

Supreme Court of Alabama had decided that the plaintiff’s retreat 

was required for the defendant to shoot. 

 

The latter case further clarified previous rulings of retreat. 

For the first 100 years of America’s history, common law as well 

as the rulings from the Commonwealth and Grainger cases were 

the main interpretations of the Second Amendment. In 1876, Erwin 

v. State had created a new precedent that expresses two types of 

self-defense. The first refers to a defendant trying to retreat from a 

fatal assault from an assailant. In this case, if the defendant kills 

the assailant, the killing is considered justified self-defense. The 

second type refers to the assailant being killed without the 

defendant trying to retreat. This is considered excusable self-

defense. The distinction between the two types can be found on a 

contextual basis given the evidence in each case. In other words, 

what is considered to be a retreat by the defendant may vary by 

case. 
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In 1877, Runyan v. State (57 Ind. 80, 20 Am.Rep. 52) 
revisited the scenario from Grainger. However, the Indiana 

Supreme Court had used the precedent set in the previous year 

from Erwin v. State to decide the verdict. Like in Grainger, the 

defendant was not at home, but in public during the attack. In such 

case, the defendant had the right to stand his ground according to 

the Doctrine of Self-Defense. However, the court expanded the 

doctrine to permit one to stand his ground without an attempt to 

retreat so long as he is in a place where he has a right to be. 4 In 

essence, Runyan stated that a defendant may fire back without 

retreating as long as he is in a place that he has a right to be. If the 

assailant is killed, then the killing is considered justified self-

defense. Runyan is one the earliest cases that establishes a law that 

gives individuals the right to initiate self-defense actions including 

and up to using a firearm or other lethal force against an assailant. 

  

The Rise of the Firearm Industry, New Weapons, and New Acts 

 

 While the American judicial system had a focus on self-

defense and civilian use of firearms in the Nineteenth and early 

Twentieth Centuries, the rest of the Twentieth Century saw a rise in 

the firearm industry and new technologies in weapons. Civilian use 

of firearms in the Twentieth Century had become more 

sophisticated with new technologies and a rising population of the 

United States. This meant that newer laws had a greater influence 

on more people including civilians, retailers, and manufacturers 

alike. 

 

The United States Supreme Court decided Bad Elk v. 

United States in 1900. This case involved a Native American 

police officer (Bad Elk) who shot and killed another police officer 

who was trying to arrest Bad Elk without a warrant or any legal 

authority. English common law had recognized the right of an 
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individual to resist with reasonable force an attempt of a police 

officer to make an unlawful arrest. If a non-lethal force was used in 

self-defense, then the defendant had a complete defense. 

Furthermore, if there was a death, a murder charge would be 

downgraded to a manslaughter charge. After the South Dakota 

Supreme Court had sentenced Bad Elk to death, he brought the 

case to the Supreme Court of the United States. The Supreme 

Court reversed the lower court’s opinion on the basis of common 

law and the fact that the deceased police officer had no warrant for 

Bad Elk’s arrest. Bad Elk fundamentally stated that an individual 

has the right to use force to resist an unlawful arrest and was 

entitled to a jury instruction to that effect. 
6
 

 

In 1934, Congress passed the National Firearms Act (NFA), 

which was designed to prevent interstate transportation of certain 

firearms and weapons. The act essentially increased the power that 

the United States government had to regulate weapons. Five years 

later, United States v. Miller reached the Supreme Court. 

Defendant Miller had been “indicted for transporting in interstate 

commerce a 12-gauge shotgun with a barrel less than 18 inches 

long without having registered it and without having in his 

possession a stamp-affixed written order for it”. 
7
 The NFA stated 

that different states have the right to have different laws 

concerning weapons sizes and that having a shotgun of the 

predetermined size is not a violation of the Second Amendment. 

When Miller went to his US District Court, the court held that the 

Second Amendment does not guarantee the right to hold a shotgun 

                                                 
6
 John Bad Elk v. United States, 177 U.S. 529 (1900), 

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=CASE&court=US&vol=

177&page=529.  
7
 United States v. Miller, 307 U.S.174 (1939), 

https://supreme.justia.com/cases/federal/us/307/174/case.html.  

http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=CASE&court=US&vol=177&page=529
http://caselaw.lp.findlaw.com/scripts/getcase.pl?navby=CASE&court=US&vol=177&page=529
https://supreme.justia.com/cases/federal/us/307/174/case.html
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of such proportions. The District Court also held that Miller 

knowingly and deliberately transported the oversized shotgun into 

another state, violating the NFA. The US Supreme Court had 

reversed the District Court’s ruling and sent it back to the District 

Court for the same violations of the NFA. 
8
 In essence, the 

Supreme Court ruling stated that the law from the District Court’s 

ruling was unconstitutional. Miller had, after all, violated the NFA, 

despite having tried to build a case with the Second Amendment 

superseding the NFA.  

 

Congress passed the Federal Firearms Act (FFA) of 1938 

not long before Miller been decided. This act imposed a federal 

licensing requirement for all firearm and gun manufacturers. It 

singlehandedly affected the firearm industry, creating a barrier to 

entry just from a license with the Federal Government. The FFA 

also required those who sold firearms to maintain records of each 

transaction and made the illegal sale of a firearm to certain 

prohibited groups of people (such as convicted felons) a crime.  

Thirty years later, Congress passed the Gun Control Act (GCA) of 

1968, which repealed the Federal Firearms Act. However, certain 

provisions of the former act were reenacted in the latter act. The 

GCA also established new regulations on firearm sales such as a 

minimum age (which was designed to protect minors), the creation 

of new groups of prohibited people, and the requirement for all 

firearms to have a serial number affixed to facilitate tracking and 

protection.
9
 

 

More than 40 years after Miller, the City Council of 

Washington DC passed the Firearms Control Regulations Act 

                                                 
8
 United States v. Miller, 307 U.S.174 (1939),, http://www.oyez.org/cases/1901-

1939/1938/1938_696. 
9
 Law Center to Prevent Gun Violence (May 21, 2012), 

http://smartgunlaws.org/key-federal-acts-regulating-guns/ 

http://smartgunlaws.org/key-federal-acts-regulating-guns/
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(FCRA) of 1975. This act “required that firearms kept at home be 

rendered useless for protection by being “unloaded, disassembled, 

or bound by a trigger lock or similar device.” It required that all 

privately owned firearms be registered, and prohibited possession 

of a handgun not registered with city police prior to Sept. 24, 1976, 

and re-registered by Feb. 5, 1977.” Upon the passing of this act, 

the firearm laws in the District of Colombia became some of the 

strictest in the entire country. The act paved the way for current 

debates about firearm law and possible alterations of public policy. 

Between 1976 and 1991, Washington DC’s murder rate increased 

more than 200% (the murder rate for the entire United States had 

increased only nine percent during that time period). 
10

 

 

In 1986, the Firearms Owners’ Protection Act (FOPA) 

revolutionized the firearm industry by removing some of the 

barriers to entry created by the FFA and amended by the GCA. 

Most importantly, FOPA lifted the ban on interstate transportation 

of certain guns as passed in the NFA of 1934. The requirement of 

maintaining records and licensed sale of ammunition was lifted as 

well. Overall, FOPA strengthened the original notions of the 

Second Amendment, enabling more people to have access to 

weapons through an increased supply due to more sellers and 

manufacturers entering the industry.  

 

The GCA was further amended by the Brady Act of 1993 

and the Federal Assault Weapons Ban of 1994. The former act 

required background checks of potential handgun buyers to assess 

their fitness for using a weapon (by requiring applicants for the 

license to complete a three hour course). These checks would run 

                                                 
10

 Richard Miyasaki, Looking for a Third Option: An Alternate Solution in the 

Gun Debate, Golden Gate University School of Law, GGU Law Review Blog 

(2014), http://www.nraila.org/news-issues/fact-sheets/2007/the-case-for-

reforming-the-district-of.aspx?s=washington+dc&st=&ps=.  

http://www.nraila.org/news-issues/fact-sheets/2007/the-case-for-reforming-the-district-of.aspx?s=washington+dc&st=&ps
http://www.nraila.org/news-issues/fact-sheets/2007/the-case-for-reforming-the-district-of.aspx?s=washington+dc&st=&ps
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through the Federal Government and would require prospective 

buyers to wait five days before getting approved. The latter act 

banned 19 different types of assault weapons and some military 

grade semi-automatic weapons from being transported across the 

country. Congress eventually let the ban expire in 2004. 

 

The Amendment Today 

 

The early Twenty-First Century so far has been a mixture 

of court cases and new acts being passed. Never before has the 

American judicial system been so concerned about firearms. With 

new technologies, an ever-increasing population, and an increasing 

number of significant events occurring in modern America, the 

seeds for public policy have been sown. 

 

One of the most recent and controversial cases regarding 

the Second Amendment was the 2012 killing of Trayvon Martin, a 

Florida teenager who had knocked George Zimmerman to the 

ground. Defendant Zimmerman shot and killed an unarmed Martin 

in a public street after getting knocked to the ground. Zimmerman 

was initially indicted for second-degree murder and manslaughter. 

But he took his case to the Seminole County Court (formally 

known as State v. Zimmerman), where he was acquitted of both 

charges. Zimmerman’s case consisted of the stand your ground 

laws and Florida state self-defense laws, which generally gives the 

assailant-defendant the benefit of the doubt. Zimmerman was 

similar in nature to 1877’s Runyan as well as 1830’s Grainger in 

that the Doctrine of Self Defense was used and applied, the 

defendant was in a public location (voiding the Caste Doctrine 

exception), and that the defendant shot and killed his aggressor in 

justified self-defense. The precedent set in Grainger and held in 

Runyan was accepted and expanded in the Seminole County Court 
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in 2013. 
11

 Because of this precedence, Zimmerman’s case 

portrayed the significance and relevance of the Second 

Amendment as well as the unbiased nature of the American 

judicial system. As the entire country watched Mr. Zimmerman 

walk free, most people were surprised about the verdict because 

Mr. Zimmerman was Caucasian and Mr. Martin was African 

American. Critics of the verdict, especially many African 

American based organizations, stated that the ruling was racially 

biased. However, the judicial system treats all people fairly and 

without bias under the name of the law. The precedence from 

Runyan and Grainger have nothing to do with race, but rather the 

Second Amendment. Zimmerman won simply because of his solid 

defense. 

 

In 2014’s State v. Deciccio, the Connecticut Supreme Court 

ruled that police batons and dirk knives were protected under the 

Second Amendment in a similar fashion to a typical firearm. 

Deciccio was a man from Connecticut who was moving to 

Massachusetts. When driving over, he was arrested for carrying a 

police baton and a dirk knife in his car. Deciccio went to the state 

Supreme Court, which ruled that “under the 2nd Amendment, 

citizens indeed had to the right to own these items as they are 

protected rights.”
 12

 The court referred back using whatever means 

possible for self-defense, which in this case included police batons. 

In Deciccio, the Connecticut Supreme Court altered their ruling 

from prior interpretations of the Second Amendment, including a 

total ban on keeping weapons in cars. The court ruled that police 

batons and dirk knives were much less lethal than a handgun and 

                                                 
11

 Lizette Alvarez & Cara Buckley, Zimmerman Is Acquitted in Trayvon Martin 

Killing,  N.Y. Times, July 13, 2013, 

http://www.nytimes.com/2013/07/14/us/george-zimmerman-verdict-trayvon-

martin.html?pagewanted=all&_r=0  
12

 State of Conn. v. DeCiccio, 315 Conn. 79 (2014), 

http://jud.ct.gov/external/supapp/Cases/AROcr/CR315/315CR113.pdf.    

http://www.nytimes.com/2013/07/14/us/george-zimmerman-verdict-trayvon-martin.html?pagewanted=all&_r=0
http://www.nytimes.com/2013/07/14/us/george-zimmerman-verdict-trayvon-martin.html?pagewanted=all&_r=0
http://jud.ct.gov/external/supapp/Cases/AROcr/CR315/315CR113.pdf


Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

36 

 

that they should be protected under the Constitution. 
13

 

 

Conclusion 

 

Since the founding of our country, the Second Amendment 

has paved the way for Americans to defend themselves and their 

families. Self-defense, continues to be relevant today. However, 

Congress should move to update the amendment to reflect these 

changes in technology, new processes, and new weapons. 

Considerations should include case law, common law, and 

interpretations of the history of the country as well as modern 

public policy. It is unknown whether Congress will do this, but it is 

a necessary move for the future of the American people. 

  

                                                 
13

 Eugene Volokh, Second Amendment Protects Dirk Knives and Police Batons, 

The Washington Post, (Dec. 16, 2014), 

http://www.washingtonpost.com/news/volokh-

conspiracy/wp/2014/12/16/second-amendment-protects-dirk-knives-and-police-

batons/. 

http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/12/16/second-amendment-protects-dirk-knives-and-police-batons/
http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/12/16/second-amendment-protects-dirk-knives-and-police-batons/
http://www.washingtonpost.com/news/volokh-conspiracy/wp/2014/12/16/second-amendment-protects-dirk-knives-and-police-batons/


Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

37 

 

White Collar Crime: The Black Plague of the 21
st
 

Century 
By Ephraim Goldshtein 

"The man who picks pockets with a railway rebate, murders with 

an adulterant instead of a bludgeon, burglarizes with a “rakeoff” 

instead of a jimmy, cheats with a company prospectus instead of a 

deck of cards, or scuttles his town instead of his ship, does not feel 

on his brow the brand of a malefactor." 

 -E.A. Ross, "Sin and Society: an analysis of latter-day iniquity" 

  

History 
Even though white collar crime has only been officially 

defined
1
 in 1939 by sociologist Edwin Sutherland, it is not a new 

phenomenon. Today, it is defined by the Professor of Sociology, 

David O. Friedrichs, as: "a generic term for the whole range of 

illegal, prohibited, and demonstrably harmful activities involving a 

violation of a private or public trust committed by institutions and 

individuals occupying a legitimate, respectable status and directed 

toward a financial advantage or the maintenance and extension of 

power and privilege."
2
 From this contemporary definition we could 

understand that embezzlement, or the abuse of trust, is not a new 

sociological phenomenon and could be traced back to ancient 

times. Cases of people selling diluted wine
3
 or forging coins were 

commonly known and documented. Without the proper tools or 

technology, the average person purchasing the wine or using the 

coins had no feasible way of knowing whether he fair-bargained or 

not, therefore trust was, and had to be, a key element of the market 

                                                 
1
David O. Friedrichs, Trusted Criminals: White Collar Crime In Contemporary 

Society (4th ed. 2009).  
2
  Id.  

3
 The Sherman Antitrust Act, Cornell University Wex, 

https://www.law.cornell.edu/wex/antitrust, (last visited April 9, 2015). 

http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
https://www.law.cornell.edu/wex/antitrust
https://www.law.cornell.edu/wex/antitrust
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in those days. 

 

One could look back to the ancient past and see how crimes 

of fraud had serious consequences in the form of harsh 

punishments that sometimes included death. . Lying and cheating 

were considered an acute breach of social norms and the need to 

punish correlated with those social norms. During the industrial 

revolution, corporate giants like Rockefeller and others gained 

tremendous power and influence because of little to no regulation. 

They were involved in many types of white collar crimes such as 

establishing monopolies
4
, fraud and stock manipulation. Cases of 

power abuse by corporations at this time were not exclusive to the 

United States as cases were occurring in Europe as well. Scholars 

such as Cesare Beccaria, Karl Marx, and Friedrich Engles claimed 

that “the great and rich” were committing crimes, causing immense 

public injury, without interference by law, due to their influential 

power while their crimes are defined as mere consequences
5
. 

 

In order to remedy the situation, Congress enacted the 

Sherman Antitrust Act in 1914 as a means to break up monopoly 

power in the United States by criminalizing anti-competitive 

corporate conduct and promoting free market competition
6
. 

 

What has changed in society that there is now such a need 

for the definition and study of white collar crime? The answer lies 

in white collar crime’s impact on society. As the American 

economy changed into a more globalized one, corporations became 

                                                 
4
 The Sherman Antitrust Act of 1890, was enacted in response to that type of 

criminal conduct, however antitrust offenses were not considered illegal at that 

time. 
5
  David O. Friedrichs, Trusted Criminals: White Collar Crime In Contemporary 

Society (4th ed. 2009). 
6
 The Sherman Antitrust Act, Cornell University Wex, 

https://www.law.cornell.edu/wex/antitrust, (last visited April 9, 2015). 

http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
https://www.law.cornell.edu/wex/antitrust
https://www.law.cornell.edu/wex/antitrust
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the leading players in the market. This allowed for new types of 

crimes to be born based on the very principle of misusing the trust 

given to agents representing those new markets. 

 

As mentioned, lack of regulation created fertile grounds for 

all types of abuse "by financiers and major corporations,"
7
 leading 

to the stock market crash that caused the Great Depression and 

what became known as one of the worst economic crises in 

modern history. What has also changed with the financial structure 

of the economy is the fact that reserves such as public funds like 

pensions and insurance are affected by the stock market. In 

essence, unlike the days of the past, those who commit fraud or 

embezzlement do not necessarily have direct contact with the 

victim of their illegal conduct due to lack of proximity to the 

victims. Furthermore, as individual nations’ markets as a whole 

become increasingly globalized, each nation’s economy has a 

drastic effect on the global economy. 

  

            In the aftermath of the Great Depression, the United States 

government began to act in a manner that would prevent similar 

economic crises from recurring. A substantial tide of legislation 

commenced, designed to create barriers to misconduct and enable 

agencies for market regulation, such as the Securities Act of 1933.
8
  

Authorities were also created to enforce those laws such as the 

Securities and Exchange Commission
9
, which was tasked with 

enforcing the Investment Company Act of 1940 and the Investment 

Advisors Act of 1940. Decades later, the government appeared to 

have managed to keep the market stable while keeping white collar 

crime at bay, but this appearance was misleading. 

                                                 
7
  David O. Friedrichs, Trusted Criminals: White Collar Crime In Contemporary 

Society (4th ed. 2009). 
8
  Securities Act of 1933, 48 Stat. 74. 

9
  Securities Exchange Act of 1934, 48 Stat. 881. 

http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
http://en.wikipedia.org/wiki/Securities_Act_of_1933
http://en.wikipedia.org/wiki/Securities_Act_of_1933
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Even though there were famous cases of white collar crime 

before the turn of the century, none were of the same magnitude as 

those that followed in the 2000's. In the decades before the 

notorious cases of white collar crimes of the 2000's, efforts were 

made to stop the spread of white collar crime. Members of society 

such as journalists, sociologists and other professionals 

understanding the magnitude of the problem formed a social group 

that was called the social movement against white collar crime
10

. 

In 1992, the government also created the National White Collar 

Crime Center
11

 in order to foster better cooperation between law 

enforcement agencies. 

  

Throughout the years there were cases of white collar 

crime. However, since the turn of the millennium, there were 

several "economical disasters," each outshining the other. First 

there was the infamous case of Enron in 2001, being the largest 

bankruptcy in history
12

. More cases followed such as the Marc 

Dreier case and Bernard Madoff case, being considered the largest 

fraud in history. Following those we've experienced the economic 

collapse of 2008, which included, once again, the largest 

bankruptcies in American history. It is important to mention that 

these crises are not the first to happen as a result of white collar 

crime. All of these incidents still have their ripple effects to this 

                                                 
10

Jack Katz, The Social Movement Against White Collar Crime, Vol. 2 

Criminology Review Yearbook 161, (1980), 

htttp://www.sscnet.ucla.edu/soc/faculty/katz/pubs/SocialMovementagainstWCC.

pdf. 
11

 National White Collar Crime Center, http://www.nw3c.org/ (last visited April 

9, 2015). 
12

  William Bratton, Does Corporate Law Protect the Interests of Shareholders 

and Other Stakeholders?: Enron and the Dark Side of Shareholder Value, 2002 

Tulane Law Review 61.  

http://www.nw3c.org/
http://www.nw3c.org/
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very day, including the effects of the large settlements
13

. 

 

Damages Caused 
Associatively, the first thing that comes to mind with 

corporate-financial crimes is the direct costs such as the loss of the 

victims' money and plunges in the stock market.  However, there 

are also many indirect results, such as the loss of confidence in the 

integrity of the market
14

 which is felt well after the direct results 

are shown. 

 

More serious issues from white collar crime follow in the 

form of corporate violence, which refers to indirect violence 

caused by corporate policies and actions. Corporate violence is 

defined as the result of a "group of individuals acting collectively, 

motivated by the desire to maximize profits or minimize losses", 

and has traditionally inspired a far more limited legal and justice 

system response
15

. 

 

For decades, the classic state of mind towards white collar 

crime was that the so called "suite crime" was less dangerous than 

street crime. This point of view has changed since then, and a new 

approach towards white collar crime started to be predominant 

after the public's outcry over scandals such as the bankruptcy of 

Enron. The public opinion has changed causing the government to 

invest resources in funding researches regarding white collar 

crime. These government funded researches, conducted by 

                                                 
13

 Record $13 Billion Global Settlement , Department of Justice, Office of Public 

Affairs,  (November 19, 2013), http://www.justice.gov/opa/pr/justice-

department-federal-and-state-partners-secure-record-13-billion-global-

settlement . 
14

  Stephen Covey, How the best leaders build trust, 

http://www.leadershipnow.com/CoveyOnTrust.html, (last visited April 9, 2015). 
15

David O. Friedrichs, Trusted Criminals: White Collar Crime In Contemporary 

Society (4th ed. 2009).  

http://www.justice.gov/opa/pr/justice-department-federal-and-state-partners-secure-record-13-billion-global-settlement
http://www.justice.gov/opa/pr/justice-department-federal-and-state-partners-secure-record-13-billion-global-settlement
http://www.justice.gov/opa/pr/justice-department-federal-and-state-partners-secure-record-13-billion-global-settlement
http://www.leadershipnow.com/CoveyOnTrust.html
http://www.leadershipnow.com/CoveyOnTrust.html
http://www.leadershipnow.com/CoveyOnTrust.html
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
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concerned criminology experts had showed that "suite crime" is 

much more dangerous and costly to society by 10 to 50 times 

more
16

 than "conventional crime". However, it is important to 

mention that the public wants more resources to be allocated 

towards combating white collar crime
17

 after realizing it as a 

serious issue rather than just another type of crime. 

 

What was Done? 
Since corporate crime is claimed to be the "most 

consequential type of white collar crime",
18

 regulative authorities 

have taken several steps to focus on corporations through 

legislation as well as the judicial system in order to try and fight 

white collar crime. These steps include the Sarbanes-Oxley Act of 

2002
19

, and more recently the Stock Act of 2012. 

 

 The legislature realized that there is difficulty in 

preventing insider trading and embezzlement as well as finding 

sufficient evidence to prove in court these crimes. That need was 

especially important in the Enron case, where evidence was being 

deliberately destroyed by Enron executives. Therefore the 

legislature wanted to create an internal corporate procedure to help 

them battle white collar crime and lay strict standards for the 

conduct of executives. Thus the Sarbanes-Oxley act, more 

commonly known as the SOX, was passed in 2002 to regulate 

                                                 
16

   Id.  
17

 The 2010 National Public Survey on White Collar Crime, 

http://www.nw3c.org/docs/publications/2010-national-public-survey-on-white-

collar-crime.pdf?sfvrsn=8, (last visited March 25, 2015). 
18

 David O. Friedrichs, Trusted Criminals: White Collar Crime In Contemporary 

Society, 60 (4th ed. 2009).  
19

  The Sarbanes–Oxley Act of 2002, 116 Stat. 745 enacted July 30, 2002, also 

known as the  "Public Company Accounting Reform and Investor Protection 

Act" in the Senate and "Corporate and Auditing Accountability and 

Responsibility Act" in the House . 

http://www.nw3c.org/docs/publications/2010-national-public-survey-on-white-collar-crime.pdf?sfvrsn=8
http://www.nw3c.org/docs/publications/2010-national-public-survey-on-white-collar-crime.pdf?sfvrsn=8
http://www.nw3c.org/docs/publications/2010-national-public-survey-on-white-collar-crime.pdf?sfvrsn=8
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
http://books.google.ca/books/about/Trusted_Criminals.html?id=ZQGmgHjovawC
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white collar crime. “The SOX Act created new standards for 

corporate accountability as well as new penalties for acts of 

wrongdoing"
20

.This law was meant to change the interaction 

between corporate boards and executives by removing a very 

common defense which was "I wasn't aware"
21

. The CEO and 

other company leaders can no longer effectively claim lack of 

awareness effectively because it does not absolve them from being 

accountable for the accuracy of financial statements. The SOX Act 

forces corporations to implement by-laws and "internal controls 

and procedures"
22

 made to incentivize executives to ensure 

accuracy and prevent the fraud of financial records. 

  

In order to try and minimize the effects of corporate power 

on legislators and to prevent conflict of interest, the Stock Act of 

2012 was created. Cases of obvious conflicts of interests between 

politicians and corporations have occurred when allegations of 

publicly elected officials are accused of using their public office 

positions to participate in insider trading. Officials leaving the 

office with substantially more than they could have earned 

officially through the position has raised some eyebrows among 

the public as well. Prior to the passage of the Stock Act of 2012, 

public officials were discouraged from acting financially 

unscrupulously by the threat of public disclosure of information 

about their use of insider information for personal gain. In fact, the 

Stock Act
23

 was signed not long after an episode of the television 

show “60 Minutes” aired exposing the problem and the lack of 

sponsors for a piece of legislation that would ban politicians from 

                                                 
20

 Gwen Thomas, Sarbanes Oxley Essential Information, SOX online, 

http://www.sox-online.com/basics.html, (last visited April 10, 2015). 
21

 Id.  
22

 Id. 
23

  Steve Kroft, Insiders: The Road to the Stock Act, CBS News 60 Minutes, 

(June 17, 2012), http://www.cbsnews.com/news/insiders-the-road-to-the-stock-

act/,. 
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using inside information. 

 

There have been improvements regarding white collar 

crime from a judicial point of view.  Studies suggest that "there has 

been a steady increase in the length of prison sentences for white 

collar crimes."
24

 Furthermore, as of August 2014, the U.S. 

Sentencing Commission decided to consider changing the 

guidelines for fraud into more harsh punishments.
25

 

Currently the framework allows for two methods of penalizing 

white collar criminals. The first is through the criminal courts. 

Even though there has been an "increase in the length of prison 

sentences for white collar crimes,"
26

 this did not prove to be a very 

useful deterrent. Even after Madoff was sentenced to more than a 

lifetime in prison
27

  we could see other cases of similar white collar 

crimes such as the Kenneth Wayne McLeod case.
28

 Besides 

banning these criminals from society, the courts may decide on 

occupational disqualification.
29

 This penalty prohibits the 

                                                 
24

 John J. Commisso, U.S. Sentencing Commission Considering Changes to 

Penalties for White Collar Crime, National Law Review, (August 19, 2014), 

http://www.natlawreview.com/article/us-sentencing-commission-considering-

changes-to-penalties-white-collar-crime . 
25

 Id. 
26

 Id.  
27

 Diana B. Henriques, Madoff is Sentenced to 150 Years for Ponzi Scheme (June 

29, 2009), 

http://www.nytimes.com/2009/06/30/business/30madoff.html?_r=3&hp& (last 

visited March 25, 2015). 
28

  Lori Jane Gliha , Bloody Scene Left After Ponzi Scheme Scams Millions from 

Federal Agents, ABC15 Arizona, (May 19, 2011),  

http://www.abc15.com/news/local-news/investigations/bloody-scene-left-after-

ponzi-scheme-scams-millions-from-federal-agents. 
29

  M.F. McDermott, Occupational Disqualification of Corporate Executives: An 

Innovative Condition of Probation, 73 Northwestern University School of Law 

Scholarly Commons No. 6 (1982), 

http://scholarlycommons.law.northwestern.edu/cgi/viewcontent.cgi?article=6307

&context-jclc.\ 
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perpetrator from working in a certain field again. For example, 

disbarring an attorney or banning someone from working as a 

physician. This method focuses on the trust factor related to white 

collar crime. 

 

The second way for penalizing white collar criminals is 

through civil lawsuits by the Securities and Exchange Commission 

(hereinafter, SEC). This allows fighting white collar crime using 

civil procedures rather than the criminal ones. This process 

addresses problems in corporations and more commonly in 

publicly owned corporations as a principal-agent problem.
30

 With 

the principal-agent theory, those in charge of the corporation have 

an inherent conflict of interest between their own best interests and 

those of the stockholders. What happens is that even though 

executives are the primary decision makers in a corporation, fines 

resulting from SEC lawsuits are applied toward the company. This 

means that even though executives are directly compensated from 

corporate gains, they usually do not suffer from losses, unlike the 

stockholders. This is arguably counterproductive since punishing 

the company and causing it to lose stock-value is hurting the 

investors and consumers
31

 who did not participate in the crime. 

 

What Else Could Be Done? 
Even with all of these steps, the question at hand remains 

whether or not these steps have proven to be effective. Current 

attempts to deter white collar criminals using tools such as longer 

                                                 
30

  James A. Mirrlees, Strategies in the Principal-Agent Model (UCLA 

Workshop, October 30, 2009), 

http://www.econ.ucla.edu/workshops/papers/theory/mirrlees-raimondopa.pdf. 
31

  Matt Taibbi , The $9 Billion Witness: Meet JP Morgan Chase’s Worst 

Nightmare,  RollingStone, (November 6, 2014), 

http://www.rollingstone.com/politics/news/the-9-billion-witness-

20141106?page=4. 
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incarceration periods, longer than a lifetime,
32

 do not always prove 

to be effective. 

What else could be done? And what tools could regulative 

authorities use to prevent white collar crime and contain its 

increasingly detrimental damages to society? 

 

It is argued that the pursuit of short term profit is the most 

common reason for breaches in ethics
33

 and principal-agent 

problems. Companies are constantly in the pursuit of finding a 

solution to solve the principal-agent problem
34

.  Apple announced 

they found such a way by trying to minimize the risks of directors 

reaping short term yields at the expense of long term gains by 

implementing a new rule that executive officers must hold "triple 

their base salary in company stock."
35

 

 

Difficulties 
There are many reasons why white collar crime is 

especially difficult to prosecute and why there remains difficulty in 

finding effective ways of dealing with it. One of the main barriers 

occurs where powerful corporations try to use their wealth and 

influence over the political and legislative process. The 

corporations gain privilege and immunity de facto from 

prosecution by using lobbyists and political action committees to 

promote their own agenda.  For example, just a few short months 

                                                 
32

 Diana B. Henriques, Madoff is Sentenced to 150 Years for Ponzi Scheme (June 

29, 2009), 

http://www.nytimes.com/2009/06/30/business/30madoff.html?_r=3&hp& (last 

visited March 25, 2015). 
33

   Kenneth Clarkson, ET AL., Business Law, 93 ( 12
th

 ed. 2012). 
34

 Tim Worstall, Solving the Principal-Agent Problem: That Executives Must 

Hold Company Stock, Forbes (March 1, 2013) 

http://www.forbes.com/sites/timworstall/2013/03/01/solving-the-principal-
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35
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after its enactment, the Stop Trading on Congressional Knowledge 

(Stock) Act of 2012 was already being revised so that the 

provisions became weaker.
36

 

 

Another barrier to dealing with white collar crime is the 

way the criminal legal system is built. Generally, in order to 

convict an offender the prosecution is required to prove that the 

alleged offender actually committed the act (actus reus) and that 

the criminal intent (mens rea) was present and that the evidence on 

the crime was beyond a reasonable doubt. This is extremely 

difficult in financial crimes where physical evidence may be easily 

destroyed by offenders
37

.  

 

The battle concerning white collar crime also faces the 

issue of what is called the "Swinging Door" phenomenon. This 

refers to cases where government officials retire from their 

positions and start working for corporations, usually for much 

higher salaries than when they held office. The corporations that 

hired these former government officials may have once been 

subject to regulation by the new employee’s former office. The 

effect that government officials exited one office door that deals 

with restrictions on a corporation and entered the corporate door, 

doing precisely the opposite, trying to avoid regulation. Because of 

this reality, officials may be tempted to treat these corporations 

with partially since these officials may see the corporations as a 

future employment opportunity. 

 

                                                 
36
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Conclusion 
               Like other types of crime, white collar crime cannot be 

uprooted or entirely prevented as criminals are becoming 

increasingly more sophisticated and seeking new methods of 

abusing trust and power. With the finance arena simultaneously 

becoming more complicated, the involvement of new  

technologies and features, such as digital currency like bit coin,
38

 

the danger that society faces from white collar crime in modern 

times cannot be ignored. Legislation alone seems to fall behind in 

the battle with the black plague that is white collar crime. There is 

a need for a multisystemic approach combining all three branches 

of government, as well as society, to deal with the matter 

effectively. The legislative branch should remain vigilant in trying 

to update the legal system so that it can be more effective in 

dealing with white collar crimes through new platforms. The 

judicial branch needs to understand
39

 white collar crime and 

appropriately recognize and punish violations of the law. The 

executive branch needs to create mechanisms that enable 

employees to avoid the temptations stemming from association 

with finances which create conflicts of interest. And finally
40

, 

society must denounce non-ethical behavior which enables white 

collar crime. 
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Antitrust vs. Monopoly: An Uber Disruption 
By: Eugene Merkert 

 

“It is no coincidence that some of America’s most lethargic 

industries—steel, footwear, rubber, textiles—are also among the 

most heavily protected. 

 -Thomas DiLorenzo, Why Free Trade Works 

 

Introduction 

  

The foundation of our economic system is based off of 

competition and a free market. Antitrust laws were established in 

order to promote competition and preclude monopolies from 

occurring so that society as a whole will benefit. According to the 

Federal Trade Commission, “Free and open markets are the 

foundation of a vibrant economy. Aggressive competition among 

sellers in an open marketplace gives consumers — both individuals 

and businesses — the benefits of lower prices, higher quality 

products and services, more choices, and greater innovation. The 

FTC's competition mission is to enforce the rules of the 

competitive marketplace — the antitrust laws. These laws promote 

vigorous competition and protect consumers from anticompetitive 

mergers and business practices.”
 1

  

 

How a Monopoly Is Losing Control 

  

In the taxi industry, innovations have been scarce and 

                                                 
1
 Emily Badger, Taxi medallions have been the best investment in America for 

years. Now Uber may be changing that, The Washington Post, (Jun. 20, 2014), 
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government regulations have created high barriers to entry that 

many taxi companies lobby to keep in order to protect their bottom 

line. All the licensing requirements and regulations taxi companies 

need to abide by in order to operate have resulted in decades of a 

government-backed monopoly. Then came Uber, a tech start-up out 

of San Francisco five years ago, which has exploited a weakness of 

this monopoly through innovation. Uber created a smartphone 

application that efficiently connects drivers with riders. Drivers for 

Uber only need to meet a few simple requirements: you need to be 

at least 21 years old, have a 4-door vehicle that is from 2005 or 

newer, have a driver’s license and insurance, and be able to clear a 

background check.  

  

The issue between Uber and the taxi companies are that 

Uber and its drivers do not need to pay for taxi medallions or other 

taxi licenses since they do not consider themselves a taxi service 

but a “ridesharing service” instead, allowing the company to 

provide consumers with cheaper rides than taxi companies.
2
 Being 

an innovator, Uber has disrupted the taxi industry and with this 

major upheaval, has attracted high-stakes lawsuits as well. 

Although antitrust laws have been created to promote innovative 

companies like Uber, taxi agencies, such as the NYC Taxi and 

Limousine Commission, have been fighting to either ban or 

regulate Uber in their respective territories. This paper will explore 

the conflict between Uber and taxi companies with the goal of 

displaying the need for antitrust enforcement.  

  

Before considering antitrust protection, it is important to 

clarify what classifies a company as a “transportation company.” 

Regulations governing taxi companies imply that a transportation 

                                                 
2
 Id. 

 

. 
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company owns the vehicles in which they provide transportation 

and employs its drivers.
3
 Since Uber simply assists in connecting 

drivers and riders, and does not own any vehicles that provide 

transportation, the company argues that it should not be governed 

by regulations concerning taxis. Even though the company serves 

the same market of consumers in the taxi industry, it does not mean 

the company should be required to conduct business operations in 

an identical manner. In fact, allowing companies to choose their 

method of business is what propels our country to be a leader in 

innovation. Dictatorships and communist countries that tell 

companies how to do business slow their innovation cycle and 

impede in their countries’ growth. If Uber were to be governed by 

standard taxi regulations, it would drive both consumer prices up 

and costs of driving for drivers as well. This would defeat the 

company’s mission to deliver, “transportation as reliable as running 

water, everywhere for everyone,” which indicates a focus on low 

price points.
4
 

  

After the recession of 2008 - 2009, The Taxi and Limousine 

Services industry has been stagnant at best. Although the industry’s 

total revenue in the United Sates for 2014 was $12 billion and has 

grown 2.7%,
5
 Uber has grown exponentially since its inception and 

has been recently valued at a whopping $41 billion, which is up 

                                                 
3
 Sheldon Richman, The War on Uber and Lyft Shows How Unfree Our 

Economy Has Become, Reason.com, (Nov. 13, 2014), 

http://reason.com/archives/2014/11/13/stop-those-who-would-stop-uber. 
4
 Brad Stone, Uber Taps Obama’s Right-Hand Man to Lead Its Lobbying 

Efforts, Bloomberg Business, (Aug. 19, 2014), 

http://www.bloomberg.com/bw/articles/2014-08-19/uber-hires-ex-obama-

campaign-chief-david-plouffe-as-policy-director. 
5
 Taxi & Limousine Services in the U.S.: Market Research Report, IBIS World, 

(Feb. 2015), http://www.ibisworld.com/industry/default.aspx?indid=1951. 
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126% from its last valuation.
6
 The company is also forecasted to 

bring in $2 billion in total revenue next year, which is nearly 20% 

of the entire taxi industry. To put this in perspective, currently 

Uber’s valuation has the company valued higher than Twitter, 

Delta Air Lines, Charles Schwab, and Kraft Foods, just to name a 

few massive companies.
7
 No wonder Taxi Commissions, not only 

in the U.S. but also around the whole world, are doing whatever 

they can to keep Uber out of their respective territories. Uber in 

recent months has been engaged in fierce fights with hundreds of 

local regulators and neither side will be backing down anytime in 

the foreseeable future. Although the company is being attacked 

from all angles, Uber’s co-founder and CEO, Travis Kalanick, is 

leading an aggressive front to expand rapidly. Dave Ashton, co-

founder of Snap car (an Uber competitor), said, “They don’t even 

make any effort to comply with what they think are bad laws.”
8
 

What Ashton is referring to as bad laws is the regulations that taxi 

companies are trying to impose on Uber. As previously mentioned, 

Uber does not consider themselves a taxi service and refuses to 

abide the laws and regulations that they do not believe include 

them. In order to stand their ground, the company strategically 

hires lawyers and lobbyists as they expand to new locations to fend 

off taxi commissions and local regulations. By using antitrust laws 

in their defense, Uber has become a major threat to taxi companies.  

 

The rapid growth Uber is experiencing is frightening taxi 

commissions and is forcing them to use whatever they have in their 

arsenal in order to prevent this hostile take over and retain their 

                                                 
6
 Douglas MacMillan, Sam Schechner, and Lisa Fleisher, Uber Snags $41 

Billion Valuation, The Wall Street Journal, (Dec. 05, 2014), 

http://www.wsj.com/articles/ubers-new-funding-values-it-at-over-41-billion-

1417715938. 
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 Id. 

8
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government-backed monopoly. Taxi companies are lobbying for 

laws directed at Uber and other ride-sharing services to force them 

to comply with taxi regulations and safety measures. Also, taxi 

commissions are not the only ones worried about the competition. 

Individual taxi drivers and medallion owners are protesting ride-

sharing services as well, due to many of them investing plenty of 

their own dollars into the taxi business.
9
 Many drivers buy their 

own taxi licenses (medallions) and plan on selling them at a higher 

value for retirement purposes. Medallions, depending on the 

location, range anywhere from $350,000 to $1 million in big 

cities.
10

 The only problem is that medallions are valued based on 

demand and, since Uber has decreased the demand of taxicabs, 

their values are plummeting at a consistent rate. Thus far, the only 

answer taxi commissions have at the moment is to try to regulate 

Uber or push to get them banned from their cities.  

 

Violations of Antitrust Laws 

 

By trying to impose regulation after regulation on Uber, 

taxi commissions appear to be in violation of antitrust laws.
11

 

These commissions survive off of taxi companies and bring in 

money for their particular cities through licenses. Medallions and 

various licenses are sold by cities, and Taxi commissions’ jobs are 

to regulate the industry in order to promote so-called fair 

competition and to maintain and increase medallion values. Ever 

                                                 
9
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since Uber disrupted the industry, however, Taxi commissions have 

been compelled to do everything within their power to protect taxi 

companies and more importantly, city revenues through licensing 

fees. By trying to create and enforce new regulations to capture 

Uber within their scope, they are unreasonably restraining 

competition, directly affecting interstate commerce (violation 

elements of Sherman Antitrust Act).
12

  

 

Effects of Regulations 

 

Even though the taxi industry is heavily regulated and 

government-backed, do they necessarily have the right to create 

new regulations to make a company fall within their scope when 

said company does not consider its business operations consistent 

with taxi companies? If they do have the right, what makes our 

country so different from the dictatorships around the world that 

we are so adamantly against? Antitrust laws were implemented so 

that consumers can reap the benefits of lower prices, higher quality 

products and services, more choices, and greater innovations while 

promoting a competitive marketplace. By regulating Uber instead 

of finding ways to make the taxi industry more efficient, taxi 

commissions will be adversely harming consumers as well as 

contradicting the very purpose of our antitrust laws.  

 

Conclusion 

 

 It is evident that imposing regulations on Uber is not only 

against our antitrust laws, but these regulations will hurt consumers 

the most. “The only losers from thwarting Uber are riders, who 

must suffer the inefficiency and backwardness of the local 

monopoly, and would-be drivers who can’t break into the business 
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because of that protectionist, interest-ridden system.”
13

 Therefore, 

enforcing antitrust laws is in the best interests of society as a 

whole. The taxi industry is just one example but it shows that the 

enforcement of antitrust laws provides consumers products and 

services at the best possible price and encourages constant 

innovation. Although innovative companies hurt competitors’ 

bottom lines, they offer competitors an incentive to innovate so 

that they can continue to compete, allowing their businesses the 

chance to evolve. If taxi commissions took a different angle at this 

Uber dilemma and broadened regulations to help make taxi 

companies more competitive, then maybe the industry would not 

be suffering as much as it is now. The issue is that broadening 

regulations will provide less revenue to the states due to decreased 

licensing fees, making this strategy unfavorable to local 

governments. Until the goal is to truly protect consumers, 

encourage innovations, and decrease government interventions, our 

economy will suffer and never reach its true potential.  

  

                                                 
13
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Institutions Over Stepping Boundaries:School Meals 

Of Pupils 
By Guinda St. Fleur 

 

Introduction 

Since its commencement in 1946 during President 

Truman’s presidency, the National School Meals Act has fed over 

31 million students each day according to the USDA.
1
 Many 

established amendments from 1966 to 2004 have helped provide 

millions of American pupils with the opportunity to have a decent 

meal during the school year and while they were on summer break. 

The recent initiation of the Hunger-Free Kids (HFK) Act which 

was passionately led by First Lady Michelle Obama has brought 

what many Americans view as individual states’ issues to a 

political battle at the local, state, and federal levels. At issue are 

what meals are healthier for students to consume, and even more 

importantly how to implement the fluctuating BMI standards that 

have led to increasing conflicts between states, public schools, and 

parents’ rights in determining which meals their children must eat. 

The issue is whether the redevelopment of the school meal policy 

of every public institution around the nation is encroaching on the 

rights of American parents regarding their children, and are 

American parents more at risk of government intrusion. In order to 

determine this we must ask the following questions:  

 Should parents have the right to determine whether their child 

is evaluated by the current BMI standards? 

 Whether the New Federal Meal Regulation actually meets its 

goal in combating the obesity epidemic? 

                                                 

1
 Dr. Janey Thornton, Studies Find Widespread Student Acceptance of New 

Healthier School Lunches, (2014). 

http://blogs.usda.gov/author/bweaver/
http://blogs.usda.gov/2014/07/22/studies-find-widespread-student-acceptance-of-new-healthier-school-lunches/
http://blogs.usda.gov/2014/07/22/studies-find-widespread-student-acceptance-of-new-healthier-school-lunches/
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 Whether meals prepared at school are more nutritious than 

meals prepared at home in curbing obesity? 

Current Legal Standards 

The Florida law already mandates that, “All children who 

have attained the age of 6 years or who will have attained the age 

of 6 years by February 1 of any school year or who are older than 

6 years of age but who have not attained the age of 16 years, 

except as otherwise provided, are required to attend school 

regularly during the entire school term.”
2
 Although, it is 

considered a fundamental right of parents to direct the educational 

institution care of their child, the battle to protect parental rights 

has now become a daily event. It is interesting to note that this 

conflict is not being waged in the local environment alone, but it is 

also being waged internationally.
3
  

 

This battle has become so intense that some Republicans in 

the U.S. Congress during 2012 introduced a proposed 

Constitutional Amendment to the Parent Rights Act (PRA).
4
 This 

effort follows the global fear against the 2009 United Nations 

Convention on the Right of the Child (CRC)
5
 which many 

supporters for the PRA believe will  provide an opportunity for 

federal and international governments to  micromanage parents. 

The new Federal food regulation for school lunch meals has been 

brought into the intense debate on where parenting rights begin and 

                                                 
2
 FL1003.21,1(a). 

3
 Id. 

4
 Alex Newman, Congress Introduces Constitutional Amendment for Parental 

Rights, New American (June 7, 2012), 

http://www.thenewamerican.com/usnews/constitution/item/11641-congress-

introduces-constitutional-amendment-for-parental-rights. 
5
 Convention on the Rights of the Child, Unicef, http://www.unicef.org/crc/, (last 

visited April 9, 2015). 

 

http://www.thenewamerican.com/usnews/constitution/itemlist/user/68-alexnewman
http://www.unicef.org.uk/UNICEFs-Work/
http://www.unicef.org/crc/


Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

58 

 

prevention of early childhood obesity ends. 

The World Health Organization (WHO) is one of the 

organizations responsible for increasing the public awareness of 

obesity in developing countries. According to World Health 

Organization, there are 200 million obese adults and 18 million 

obese children under 5 in the United States in 1995. By 2000, the 

level of obese adults increased to 300 million.
6
   In 2013, the 

American Medical Association voted to declare obesity an 

epidemic, changing the way medical communities, federal program 

and insurance companies tackle the brewing problem. Primary care 

physicians are now encouraged to raise the awareness with obese 

patients and to direct them to a weight loss program.
7
 Recently 

approved federal programs specifically target childhood obesity. 

 

Childhood obesity is defined by the National Institute of 

Health (NIH)  as having too much body fat  and is not considered 

related to the term overweight, which in  itself means weighing too 

much. Childhood obesity begins roughly at the ages 5, 6 and 

adolescence. The Body Max Index (BMI) is the tool consistently 

used to measure for obesity.  With a BMI of 85% children are 

considered to be at risk of being overweight and with a BMI of 95 

% children are considered overweight or obese
8
.  Research 

conducted by the University of Michigan Health System found that 

obesity is more closely linked to health habits than to heredity.  

This research also discovered that significantly fewer obese pupils 

actually exercise regularly or take some form of exercise classes or 

                                                 
6
 Controlling the Global Obesity Epidemic, World Health Organization, 

http://www.who.int/nutrition/topics/obesity/en/ (last visited April 9, 2015). 
7
 Melissa Healy and Anna Gorman, (July 18, 2013),AMA declares obesity a 

disease, Los Angeles Times, http://articles.latimes.com/2013/jun/18/science/la-

sci-obesity-disease-20130619. 
8
 What are Overweight and Obesity? National Institutes of Health, (July 13, 

2012), http://www.nhlbi.nih.gov/health/health-topics/topics/obe/.  

http://www.who.int/nutrition/topics/obesity/en/
http://www.nhlbi.nih.gov/health/health-topics/topics/obe/


Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

59 

 

were on a sport team.
9
 These same individuals are at risk of 

making more unhealthy choices as they age.  Statistics showed that 

an obese parent with children had a 50 percent chance that their 

children would become obese. If both parents were obese, the 

chance went up 20%.
10

  It is for this very reason that the use of the 

BMI tool dramatically increased. 

 

The BMI Debate 

 

Nearly a quarter of state schools throughout the U.S. have 

made it their mission to yearly record and monitor the progress of 

each student’s performance on their BMI.
11

  BMI has come to have 

conflicts of its own.  Health critics have argued that BMI 

measuring can be misleading among pupils with certain muscular 

structures. Could their ideal model have also contributed to 
12

 

resistance during food regulation implementation? Improper 

notifications of BMI test results also caused  conflict in the 

schools. Second grade pupils at Hillcrest Elementary School were 

weighed and measured for their BMI then sent home with their 

results not sealed in a proper enveloped. Parents argued that such 

                                                 
9
 Childhood obesity linked to health habits, not heredity, study finds, University 

of Michigan Health System, (January 31. 2011), 

http://www.uofmhealth.org/News/1913Childhood%20obesity%20linked%20to

%20habits%20not%20he. 
10

 Obesity in Children and Teens, The American Academy of Child and 

Adolescent Psychiatry, No. 79,( March, 2011), 

http://www.aacap.org/AACAP/Families_and_Youth/Facts_for_Families/Facts_f

or_Families_Pages/Obesity_In_Children_And_Teens_79.aspx. 
11

  Schools Increasingly Check Students For Obesity, CBS Sacramento, (March 

29, 2014), http://sacramento.cbslocal.com/2014/03/29/schools-increasingly-

check-students-for-obesity/. 
12

 Melissa Stern, Parents upset that letters from Belton school made kids 

insecure about weight, weren’t more private, (March 26 ,2015), fox4kc.com, 

http://fox4kc.com/2015/03/26/parents-upset-that-letters-from-belton-school-

made-kids-insecure-about-weight-werent-more-private/. 
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reporting procedures created insecurities in their children. Parents 

of Hillcrest Elementary School felt that institutions needed clearer 

standards for sending out  information  about the  pupil BMI, 

which would not be as invasive. The school district has now 

decided to sent out advance notices to parents.
13

  

 

With these changes we may see fewer cases such as Tracey 

Watson in 2013 weighing 97 lbs and playing on his school’s 

wrestling team  Ironically, he was one those who were sent home 

with a BMI report stating that he was obese. A controversial 2011 

Georgia campaign cited in the Huffington Post stated that 

overweight children had a tag on them that said, "My fat may be 

funny to you but it's killing me."
14

 Clearly, incidents such as the 

Georgia campaign contributed to igniting debate on whether BMI 

reporting should be allowed in schools.
15

 According to the Chicago 

Tribune, studies have indicated that on average, the BMI reports 

sent home did not show any significant differences in pediatric 

obesity in California to parents who received the information, 

primarily because of the report complexity.   

 

Awareness groups for eating disorder believe that the BMI 

reporting may trigger an increase in eating disorders such as binge-

eating in vulnerable students.
16

  On average, 90% of eating 

                                                 
13

 Id.   
14

 Katherine Bindley ,'Fat Letters' Sent Home To Students Spark Controversy In 

Massachusetts, The Huffington Post, (February 27, 2013), 

http://www.huffingtonpost.com/2013/02/27/fat-letters-

massachusetts_n_2775004.html. 
15

 Should Conducting Body Mass Index Screenings In Schools Be Illegal? 

Grumpy Opinions, http://grumpyelder.com/2013/03/should-conducting-body-

mass-index-screenings-in-schools-be-illegal/, (last visited April 9, 2015. 
16

  Julie Deardorff, BMI measuring in schools proves weighty issue, Chicago 

Tribune, (May 17, 2013), http://articles.chicagotribune.com/2013-05-

17/health/ct-met-bmi-backlash-20130517_1_bmi-childhood-obesity-rates-

muscular-people. 

http://grumpyelder.com/2013/03/should-conducting-body-mass-index-screenings-in-schools-be-illegal/
http://grumpyelder.com/2013/03/should-conducting-body-mass-index-screenings-in-schools-be-illegal/
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disorders are found in girls.
17

 Ultimately, it does not appear that 

parents are against the promotion of healthy lifestyle with the use 

the BMI. However, they are against the misuse of  BMI and 

communicating standards which could stigmatize students or 

potentially  violate their right to privacy.  It may be feared that 

such focus on BMI will lead to a negative pressure concerning 

body  image.  

 

Despite the clash of the BMI issue with parents in public 

school institutions, a noticeable drop of obesity in preschool age 

children provided evidence of how the focus on childhood has 

made a difference in curbing that area of obesity.
18

 It will up to the 

new federal meal program to reach the other major areas of which 

children are at risk of obesity.  

 

The Effect of “Let’s Move Act” 

 

The Hunger Free Healthier Law also known as the “Let’s 

Move Act” was signed in 2010 by President Obama. The act helps 

children who are in school, in out-of-school time programs, or in 

child care by improving their access to food and the quality of the 

food available.
19

 In translating the law into effect, the first lady, 

Michelle Obama, led an initiative that is dedicated to solving the 

                                                 
17

 Reviewed by Varnada Karriem-Norwood, MD, Understanding Eating 

Disorders in Teens, WebMD, (March 17, 2013), 

http://www.webmd.com/mental-health/eating-disorders/understanding-eating-

disorders-teens?page=3. 
18

 Ronnie Cohen, Obesity rates remain high, but stable in the U.S., Reuters, 

(February  26,2013), http://www.reuters.com/article/2014/02/26/us-obesity-

rates-idUSBREA1P22U20140226. 
19

 Mary Jane Wallner letter to U.S. House of Representatives concerning H.R. 

5504, National Conference of State Legislatures (September 24, 2010), 

http://www.ncsl.org/research/human-services/letter-to-the-us-house-of-

representatives-in-sup.aspx. 

http://www.webmd.com/mental-health/eating-disorders/understanding-eating-disorders-teens?page=3
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challenge of childhood obesity within a generation in order to 

provide children born today with the ability to grow healthier 

which in turn will enable them to pursue their dreams. This social 

movement plans to achieve its goals by providing healthier foods 

in the US schools, informing parents and communities of healthier 

choices  and  increasing daily activities of all pupils in U.S. 

schools. 
20

    

Research provided by the Norris Cotton Cancer Center 

Dartmouth-Hitchcock Medical Center has helped to show that low 

income students eat more fruits and vegetables at school compared 

to their counterparts from high income households.
21

  The work 

environment of parents has also been found to influence how often 

restaurant foods and regular dinners are eaten. These foods often 

subject patrons to a saturated fat diet, high calories, and sodium.
22

 

Thus, the encouragement to eat healthy must also come from 

parents themselves.  

  

To prevent unnecessary intrusion of the government into 

people’s eating habits through the Let’s Move Act, conservative 

critics have made claims  that the new food regulation, in its 

attempt provide better quality meals, has overstepped the 

government`s  authority by advocating certain requirement. 
23

 

Many new meal trays have left students hungry for more food. We 

                                                 
20

 America's Move to Raise A Healthier Generation of Kids, Let’s Move, 

http://www.letsmove.gov/about, (last visited April 9, 2015). 
21

 Low income kids eat more fruits, vegetables when they are in school, 

Dartmouth-Hitchcock Norris Cotton Cancer Center, (December 11, 2014), 

http://cancer.dartmouth.edu/about_us/newsdetail/72495/. 
22

 Matt Swayne, How parents juggle work hours may influence kids' weight, 

Penn State News,( August 19, 2014), 

http://news.psu.edu/story/323287/2014/08/19/research/how-parents-juggle-

work-hours-may-influence-kids-weight.. 
23

Brian Vanyo, Response to School Lunch Mandate: Set the Policy on Fire, 

Brian Vanyo, (October1, 2012), http://brianvanyo.com/set-the-policy-on-fire/.  
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must remember that regulating school food by the government 

started in small measures, but has since then expanded. As policies 

have tightened, social media has helped to revive fears of founding 

fathers such as James Madison in encouraging American Citizens 

to be vigilant about the government’s minute advancement against 

their liberty. Students and parents have taken their complaints and 

frustration to social media with the meme such as  

#thanksMichellObama.
24

  There have also been speculations that 

the new food regulations would increase the waste of food. 

Research from Harvard School of Public Health recorded that in 

general, food waste did not increase. However students discarded 

roughly 60-75% of the vegetables and 40% of fruits in their trays. 

Comparing the before and after effect of the new standard’s 

implementation from fall 2011 to fall 2012, statistics showed a 

23.0% increase of fruit selection and a 16.2% consumption of 

vegetables.
25

 The researchers also found, “The new school meal 

standards are the strongest implemented by the USDA to date, and 

the improved dietary intakes will likely have important health 

implications for children."
26

  

 

Particularly for this reason, those who oppose the program 

have asked the government to lessen many of the standards of the 

Federal regulations. They claim that some of the rules should be 

relaxed and schools must be allowed to opt-out of the program. In 

2014, law makers brought a proposal which would allow tweaks to 

                                                 
24

 Katherine Bindley, 'Fat Letters' Sent Home To Students Spark Controversy In 

Massachusetts, The Huffington Post, (February 27, 2013), 

http://www.huffingtonpost.com/2013/02/27/fat-letters-

massachusetts_n_2775004.html. 
25

 New school meal standards significantly increase fruit, vegetable 

consumption, Harvard School of Public Health, (March 4, 2014), 

http://www.hsph.harvard.edu/news/press-releases/school-meal-standards-

increase-fruit-and-vegetable-consumption/. 
26

 Id.  



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

64 

 

be made to rules set by the Act. Nancy Brown, CEO of the 

American Heart Association, stated, "By giving special interests a 

seat at the school lunch table, some members of Congress are 

putting politics before the health of our children."
27

 The School 

Nutrition Association (SNA) showed support for the lawmakers` 

bill, stating the waiver is aimed at helping school cafeterias that are 

operating at a net loss and encouraged its approval
28

. According to 

the Arizona Daily Star, the hunt to provide meals that meet the new 

food standards is a struggle for parents who live in areas where 

schools do not have cafeterias and deal with the ban of meals 

containing white flour, refined sugar, or other "processed" foods.
29

 

Such schools would benefit from lawmakers proposed waivers. 

 

The USDA which administers the school food programs, 

continues to accommodate schools while handling isolated 

political incidences where parents are unhappy with schools who 

increasingly monitor brown-bagged meals from home. In 2011, an 

incident occurred where students at Chicago's Little Village 

Academy, a public school, were told that they could either eat the 

cafeteria food or go hungry, allowing only students with allergies 

to be able to bring homemade meals. However, the students and 

parents were accepting of this new approach. Several Little Village 

pupils have claim that, if given the opportunity, they would make 

                                                 

27
 American Heart Association Presses Congress to Keep Special Interests off 

School Menus, American Heart association, (May 29, 2014), 

http://newsroom.heart.org/news/american-heart-association-presses-congress-to-

keep-special-interests-off-school-menus. 
28

 Allison Aubrey, Health Advocates Lament GOP Move To Relax School Lunch 

Rules , Colorado Public Radio, (May 30, 2014), http://www.cpr.org/news/npr-

story/health-advocates-lament-gop-move-relax-school-lunch-rules. 
29

 Stephanie Innes, No-Oreo zone: Kids at school can't bring processed food, 

Arizona Daily Star, (April 14, 2010), 

http://www.azcentral.com/news/articles/2010/04/14/20100414arizona-school-

bans-processed-food-for-kids.html. 
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sound choices. “They're (being the schools) are afraid that we'll all 

bring in greasy food instead of healthy food and it won't be as good 

as what they give us at school," expressed Yesenia Gutierrez a 

student at the schools.
30

 The Chicago Tribune reporters questioned 

whether this new policy movement is being used as a new way to 

increase the flow of money.  

 

East Syracuse, New York schools have specifically banned 

cupcakes and other sugary desserts. The former governor of 

Alaska, Sarah Palin, in 2011 recommended that teachers limit the 

number of times per month the sugary treats are eaten in classroom 

birthday celebrations.
31

 In international cases, one particular 

incident included Kristen Bartkiw in Canada who ,according to the 

Huffington Post was fined 10 dollars for not adhering to her child’s 

daycare guidelines  of preparing a balanced lunch which included 

placing Ritz crackers into her daughter`s meal.  Bartkiw was able 

to get the fine revoked, but argued that the same policies in place 

for better meals does not explain which processed foods count as 

grains or junk.
32

  

 

Research conducted by John Hopkins Bloomberg school of 

                                                 
30

 Monica Eng and Joel Hood, Chicago school bans some lunches brought from 

home, Chicago Tribune, (April 11, 2011), 

http://articles.chicagotribune.com/2011-04-11/news/ct-met-school-lunch-

restrictions-041120110410_1_lunch-food-provider-public-school. 
31

 Liz Goodwin, Chicago school bans homemade lunches, the latest in national 

food fight, Yahoo! News, ( April 11, 2011), 

http://news.yahoo.com/blogs/lookout/chicago-school-bans-homemade-lunches-

latest-national-food-20110411-092947-

380.html;_ylt=A0LEVryF5SZVdhsA.58nnIlQ;_ylu=X3oDMTEzM2pkdDNiBH

NlYwNzcgRwb3 MDMQRjb2xvA2JmMQR2dGlkA1lIUzAwMl8x. 
32

 Rebecca Klein, Mom Learns The Hard Way That 'Ritz Crackers Count As A 

Grain’, The Huffington Post, (November 19, 2013), 

http://www.huffingtonpost.com/2013/11/19/kristen-bartkiw-lunch-mom-fined-

canada_n_4303030.html. 

http://news.yahoo.com/blogs/lookout/chicago-school-bans-homemade-lunches-latest-national-food-20110411-092947-380.html;_ylt=A0LEVryF5SZVdhsA.58nnIlQ;_ylu=X3oDMTEzM2pkdDNiBHNlYwNzcgRwb3
http://news.yahoo.com/blogs/lookout/chicago-school-bans-homemade-lunches-latest-national-food-20110411-092947-380.html;_ylt=A0LEVryF5SZVdhsA.58nnIlQ;_ylu=X3oDMTEzM2pkdDNiBHNlYwNzcgRwb3
http://news.yahoo.com/blogs/lookout/chicago-school-bans-homemade-lunches-latest-national-food-20110411-092947-380.html;_ylt=A0LEVryF5SZVdhsA.58nnIlQ;_ylu=X3oDMTEzM2pkdDNiBHNlYwNzcgRwb3
http://news.yahoo.com/blogs/lookout/chicago-school-bans-homemade-lunches-latest-national-food-20110411-092947-380.html;_ylt=A0LEVryF5SZVdhsA.58nnIlQ;_ylu=X3oDMTEzM2pkdDNiBHNlYwNzcgRwb3


Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

66 

 

Public Health in 2014 concluded that the new federal standard 

requiring school meals to contain more of the supposed healthier 

choices: whole grain, less saturated fat and more fruit and 

vegetables, may in fact be enabling the same eating habits linked to 

obesity. The study showed that the linkage to obesity is for the 

same reason that the whole grains required by the new school meal 

regulation are mostly processed. The meals of wheat convert to 

sugar when digested and the rest of the remaining meal including 

fruits and milk also add more sugar. Researchers were baffled by 

this results, and recommended an independent panel of experts be 

assemble to re-evaluate the saturated fat and calorie restrictions.
33

  

Without swift corrections, the Let’s Move Act that is intended to 

curb or reduce obesity will have little effect on lunch meals. 

Perhaps the focus on obesity should be on providing information 

about where students spend most of their time when they are not at 

school, and that is in their homes.  

 

Recent studies have recorded that time spent preparing 

meals at home are linked to healthier diet said Lauri Wright, Ph.D., 

R.D.N., a registered dietician and nutritionist and assistant 

professor in the Department of Community and Family Health at 

the University of South Florida in Tampa. She stated, “This study 

reinforces what previous studies and nutrition practice tells us: that 

time is commonly reported as a barrier to healthy eating,"
34

 

Underlying this idea is that in the process of home cooking 

individuals generally consume fewer calories than when dining 

out. This also concurs with a previous report which demonstrated 

                                                 
33

 New school meal requirements: More harm than good? Johns Hopkins 

Bloomberg School of Public Health, (November 18, 2014), 

http://www.jhsph.edu/departments/mental-health/department-news/.  
34

 Valerie DeBenedette, Time spent preparing meals at home linked to healthier 

diet, Health Behavior News Service, part of the Center for Advancing Health, 

(November 7, 2014), http://www.cfah.org/hbns/2014/time-spent-preparing-
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that the amount of time parents spend on food preparation at home 

influences children's food intake decisions.
35

 

 

Conclusion 

 

            The AMA declaration of obesity as an epidemic allowed 

the federal and local governments to revolutionize food standards 

for all school institution. The HHF goal of curbing obesity and its 

use of the BMI standards is challenged by cases in which parents 

and students rights` are invaded by the policies. Extreme measures 

taken by institutions toward home meal and sugary snacks could  

instead be replaced by raising health awareness and encouraging 

new meal options for students without restricting choices or 

penalizing students for those choices. School institutions must 

implement a better process to encourage healthy food choices for 

home meals since it has a profound impact on pupil health. 

 

 

  

                                                 
35

 Catherine Shehan, ET AL., Parents Reported food preparation time is 
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The Precarious Relationship of Law and Society 

 
By Taylor Tyson 

 

Introduction 

 

In order to understand the purpose of law and the manner 

of its implementation, concepts of logic and ethics must be 

considered. The conflict between the traditional view of law and 

the social science view of law presents many challenges, not least 

of which are moral considerations. The traditional view purports 

that law is a self-contained system of logic, and that social and 

moral considerations should not interact with this logical 

reasoning.
1
 The social science view of law asserts that law is 

firmly imbedded in society, and that “social and moral 

considerations affect law at almost every turn, and law has social 

and moral impact”.
2
  

 

Is our legal system autonomous from society, or a vital part 

of a give-and-take relationship between law and social change?  

Through examining instances in which law has influenced social 

change, and when social change has influenced law, this paper will 

illustrate why law is necessarily embedded in society. The direct 

and indirect consequences law brings society will also be 

demonstrated. These concepts are discussed at length by 

sociologist Steven E. Barkan, and his development of these ideas 

will be relied upon for definitions. The relationship between 

Supreme Court decisions and society’s collective conscience will 

be discussed. It will also be shown that since legislation can bring 

about powerful social change, laws must be implemented which 

run parallel to society’s norms and values. 

                                                 
1
 Steven E. Barkan, Law and Society: An Introduction 8 (2009). 

2
 Id. 
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Logic vs. Morality? 

 

A famous parable exposing the conflict between the 

traditional view of law, the notion that the legal system is in a 

reciprocal relationship with society, was published by Harvard 

Law professor, Lon L. Fuller in 1949, in “The Case of the 

Speluncean Explorers”. In this fictitious case, five explorers were 

trapped in a cave for 32 days. On the twentieth day, their rescuers 

informed them that they would not be saved for another 10 days. 

The explorers realized that in order to avoid death by starvation, 

they would have to eat one of their companions. The rescuers 

agreed. On the thirty-second day, four explorers were rescued, 

while one had been eaten. The four surviving men were sentenced 

for murder. The defendants explained to the court that the five 

explorers rolled dice in order to decide who was to be eaten, and 

that consent was given by the losing man that he shall be killed. 

After the men were sentenced to be hanged, they took their case to 

the Supreme Court of their land. Although the five justices each 

rendered a different opinion, the court’s ruling upheld the 

explorers’ convictions. Chief Justice Truepenny concluded that the 

defendants had indeed committed murder, citing that “Whoever 

shall willfully take the life of another shall be punished by death”.
3
 

However cold and emotionally detached this ruling may be, Justice 

Truepenny’s ruling illustrates the logical, traditional approach to 

law. According to Ronald Dworkin, constitutional law scholar, “. . . 

Fuller has done more than any other American philosopher of law 

to retain for jurisprudence the job of finding connections between 

law and morals.”
4
 In the fictitious case presented by Fuller, one can 

easily see how moral considerations can be situated in a 

                                                 
3
 Lon L. Fuller, The Case of the Speluncean Explorers, 62 Harv. L. Rev. 616 

(1949). 
4
 Ronald Dworkin, Philosophy, Morality, and Law – Observations Prompted by 

Professor Fuller’s Novel Claim, 113 U. Pa. L. Rev. 668 (1965). 
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dichotomous position to the formal, logical functions of law. This 

can lead to the dysfunction of law and society, where there is a 

conflict between a ruling and the conscience of society.  

 

Filling in the Constitutional Blanks 

 

America’s common law system allows most legislative 

decisions to be based on precedent. Unlike the civil legal system, 

the common law system is not codified. As a result, our laws take 

shape over time. A decision made by a judge today may last as the 

prevailing rule for centuries to come. This human agency puts the 

power to originate, improve, or terminate laws into the hands of 

judges and legislators. Since the ratification of our Constitution, a 

great deal of this law-making has filled in the constitutional blanks. 

 

Looking at a simple example, the last clause of the 8
th

 

Amendment “nor cruel and unusual punishments inflicted”, begs 

clarification.
5
 What constitutes cruel and unusual punishment? 

Since our forefathers did not specify guidelines, and our common 

law system allows for legislators to shape these definitions, these 

guidelines will inevitably change throughout time, and will conflict 

between different law-makers.  

  

In the famous ruling of Trop v. Dulles (1958), Chief Justice 

Warren included this powerful statement in reference to the 8
th

 

amendment’s lack of clarity: “The amendment must draw its 

meaning from the evolving standards of decency that mark the 

progress of a maturing society.”
6
 Warren’s ruling has been used as 

precedent in countless cases. One example is its use in determining 

the permissible age of a defendant to be executed. Thompson v. 

Oklahoma (1988) ruled that the 8
th

 Amendment and the Trop 

                                                 
5
 U.S. Const. amend. VIII. 

6
 Trop v. Dulles, 356 U.S. 86 (1958). 
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standard doesn’t allow for the death penalty for defendants under 

the age of sixteen.
7
 Following, Stanford v. Kentucky (1989) ruled 

that the 8
th

 amendment permits the use of the death penalty for 

juvenile defendants who are under the age of eighteen, and above 

the age of fifteen.
8
 Most recently, Roper v. Simmons (2005) 

reversed Stanford by ruling that it is in violation of the 8
th

 

amendment to execute defendants under the age of eighteen.
9
  

 

Law as an Obstacle for Social Progress 

 

The symbiotic relationship law and society maintains has 

the potential to be a vehicle for great social change. However, in 

the past, it has been used as interceptor of this change, reinforcing 

inequality. The text of the 14
th

 Amendment also allowed freedom 

of interpretation: “. . . nor deny to any person within its jurisdiction 

the equal protection of the law.”
10

 The 1896 Supreme Court Case, 

Plessy v. Ferguson filled in the constitutional blanks of the first 

section of the 14
th

 amendment. The clarification in question was: 

Was it in violation of the equal protection clause of the 14
th

 

amendment for Louisiana to arrest a black man for sitting in the 

“whites only” section of a train? With only one dissenting opinion, 

the court ruled that under the Separate but Equal Doctrine, it was 

not unlawful to discriminate by segregation. Justice Brown writes, 

“In the nature of things it could not have been intended to abolish 

distinctions based upon color, or to enforce social, as distinguished 

from political equality, or a commingling of the two races 

unsatisfactory to either.”
11

 

 

                                                 
7
 Thompson v. Oklahoma, 487 U.S. 815 (1988). 

8
 Stanford v. Kentucky, 492 U.S. 361 (1989). 

9
 Roper v. Simmons 543 U.S. 551 (2005). 

10
 U.S. Const. Amend. XIV, § 2. 

11
 Plessy v. Ferguson 163 U.S. 537 (1896). 
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In Bradwell v. Illinois (1873), a woman presented a 

challenge to gender discrimination by insisting that she had a right 

to practice law in her state as a citizen of the United States as 

guaranteed by the 14
th

 Amendment. With only one dissenting 

opinion, the court ruled that the provisions of this amendment did 

not include practicing law. Further, Justice Bradley, in a zealous 

assenting opinion to Justice Miller, wrote “The natural and proper 

timidity and delicacy which belongs to the female sex evidently 

unfits it for many of the occupations of civil life.”
12

  

 

In these examples, our common law system allowed 

inequality to essentially be built into the law. Regarded as the 

supreme law of our land, the Constitution and its amendments 

provide broad guidelines for law-making. If our system of law is 

not autonomous, then the direction legislation takes will have an 

impact on society and the direction of social change.  

 

Law as an Instrument of Social Progress 

 

While there are many examples of legal rulings that 

reinforced inequality, and therefore slowed social progress, there 

are also those cases that catalyzed social progress. Most notably, 

Brown v. Board of Education (1955) reversed the Plessy verdict, 

rejecting the “unconstitutional” separate but equal clause. The 

ruling famously asserted that separate education is “inherently 

unequal.”
13

 The Voting Rights Act of 1965 was aimed at breaking 

down barriers that prevented African Americans from voting, as 

was their right under the 15
th

 amendment. Among other points of 

focus, this Act prohibited literacy tests, which were previously 

used to disenfranchise black voters.
14

 Loving v. Virginia (1967) 

                                                 
12

 Bradwell v. State, 16 Wall. 130 (1873). 
13

 Brown v. Board of Education, 349 U.S. 294 (1955). 
14

 Voting Rights Act of 1965, Pub. L. 89-110, 79 Stat. 437. 
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challenged the state’s anti-miscegenation laws when a married 

couple was sentenced to a year in prison for representing different 

races.
15

 The Supreme Court unanimously reversed Virginia’s 

ruling.  

 

A notable example of the Supreme Court shaping laws to 

run parallel to society’s consensus is the question of whether or not 

those who are mentally retarded may be sentenced to the death 

penalty. The Penry v. Lynaugh (1989) court ruled that, according to 

the 8
th

 amendment, the death penalty sentence is permissible.
16

 

Atkins v. Virginia (2002) reverses the Penry ruling, with the justices 

focusing on the Trop precedent and proportionality.
17

 One 

explanation for this change in the law may be that there has been a 

national consensus since Penry that provided a clear direction for 

law-makers on a controversial matter. Similarly, in his ruling in 

Stanford v. Kentucky, Justice Kennedy cited Article 17 of the 

United Nations convention on the Rights of the Child, and by 

doing so, drew attention to the fact that the global consensus insists 

upon the protection of the rights of persons under eighteen.
18

 This 

reasoning points to the conclusion that law cannot be autonomous 

from society. 

 

Law and Conscience of Society 

 

The conflict addressed in Fuller’s “Speluncean Explorers” 

is currently illustrated in cases in which proportionality is 

considered. In Ewing v. California (2003), the three strikes law 

(which provided that if convicted for three felonies, then the 

defendant shall serve life in prison) was challenged by the 

                                                 
15

 Loving v. Virginia, 388 U.S. 1 (1967). 
16

 Penry v. Lynaugh, 492 U.S. 302 (1989). 
17

 Atkins v. Virginia, 536 U.S. 304 (2002). 
18

 Stanford v. Kentucky, 492 U.S. 361 (1989). 
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defendant, whose last offense was stealing $399 in golf clubs. The 

court upheld state legislation, against the argument that the 

punishment was disproportionate to the crime.
19

 Considering the 

growing concern for prisoners serving life terms for non-violent 

crimes, there is a question of whether or not statutes should always 

be applied literally. Legal positivists would call for a strict 

adherence to statues, acknowledging that law is “. . . independent 

of moral and social considerations.”
20

  

  

When law is used as a vehicle for social change, this is 

perceived as major victories for people and groups it benefits. 

However, when law attempts to fill the gaps of inequality, why 

does society take so long to catch up? For example, following the 

Voting Rights Act of 1965, many rights granted to African 

Americans were challenged in courts. Perhaps this was caused by 

the fact that this Act provided a significant change in the 

relationship between state and federal governments, or because 

states were not ready to comply with burgeoning concepts of 

deepening equality.  This begs the question, if it is society that 

urges the evolution of the law, why is it not accepted and 

implemented immediately?  

 

According to Barkan, law may have an indirect impact on 

social change due to cognitive dissonance. For purposes of 

discussion regarding law, he describes cognitive dissonance as 

follows: “When people hold beliefs incompatible with their 

situation, they experience discomfort, or dissonance, that prompts 

them to change their beliefs in order to reduce their dissonance.”
21

  

In other words, if a Supreme Court case rules in discord with their 

personal beliefs, after a period of time, their beliefs will shift to 

                                                 
19

 Ewing v. California, 538 U.S. 11 (2003). 
20

 Steven E. Barkan, Law and Society: An Introducion 31 (2009). 
21

 Id. at 192. 
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line up with the more popular decision in order to reduce their 

discomfort. If this is so, then one must conclude that social change 

led by changes in legislation must require a great deal of patience 

from the group it is benefitting. While a law may have changed, 

society may not yet agree with this decision. 

 

Conclusion 

 

The traditional view of law fails to recognize the reciprocal 

relationship between law and society. Therefore, it fails to 

acknowledge the depth of the impact law has on society, and the 

impact society has on law. Without rejecting the idea that law is 

autonomous from society, the narrative of Supreme Court 

decisions and our nation’s history of social progress will be lost. 

Law has direct and indirect consequences on society. In cases of 

the latter, the cognitive dissonance experienced by dissenting 

societal opinions leads to social change enabled by legislation. As 

Supreme Court Justice Earl Warren stated, “It is the spirit and not 

the form of law that keeps justice alive.”
22

 Our modern conception 

of justice requires a holistic approach to law considering society, 

morality, and an appreciation of the malleability of our laws.  

 

                                                 
22

 Earl Warren & Henry M. Christman, The Public Papers of Chief Justice Earl 

Warren 221 (1959). 



Spring 

2015 
UNDERGRADUATE LAW JOURNAL 

 

76 

 

Tax Inversions 

By Matthew Turchiaro 

Introduction 

Taxes are indubitably one of the most pressing issues our 

country has to deal with not just in the modern era, but throughout 

most of history as well. Over taxation by the British was the 

principal cause for the American Revolution. The sixteenth 

amendment to our constitution that was passed by a 314 to 14 vote 

in the House of Representatives during the Taft Administration 

(1909)
1
 which one might interpret as an indication of the 

significance of taxes to our society. We complain frivolously about 

taxes, yet without them government and society would not be 

possible. Taxes are responsible for our roads, public schools, police 

forces, regulatory agencies, firefighters, public libraries and many 

other institutions that people can publicly use. Despite this fact, 

many people and companies are willing to exploit every loophole 

in the system of complex laws to avoid paying a single penny in 

government revenue.  

 

How taxes should be instigated and handled are always a 

hot topic among political parties all across the spectrum whether 

they are democrat, republican or otherwise. But whether taxes are 

raised or not, the fact that people will fight tooth and nail to avoid 

paying them is a factor to be considered carefully. Most recently, a 

new form of tax avoidance, called Inversion, has allowed many 

large corporations to avoid paying the lion’s share of their 

respective profits to local, state and federal governments. This 

allows their CEOs, other executives and lawyers to take home 

                                                 
1
 Historical Highlights: The Ratification of the 16

th
 Amendment, History, Art, 

and Archives of the House of Representatives, 

http://history.house.gov/Historical-Highlights/1901-1950/The-ratification-of-

the-16th-Amendment/, (last visited April 8, 2015). 

http://history.house.gov/Historical-Highlights/1901-1950/The-ratification-of-the-16th-Amendment/
http://history.house.gov/Historical-Highlights/1901-1950/The-ratification-of-the-16th-Amendment/
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enormous bonuses for themselves, increasing the severity of the 

wealth gap and undermining the authority of entire governments.
2
 

This document aims to analyze how this is possible in a globalized 

economy and what can be done about such an issue. 

 

The Inversions are coming 

 

Most recently, the case whereby Burger King bought 

Canadian donut and coffee maker Tim Hortons and moved its 

headquarters to Canada has sparked much outrage among the 

American people.
3
 This merger created the third-largest quick 

service restaurant company in the world with approximately 22 

billion in sales and over 18,000 restaurants in 100 countries 

worldwide.
4
 However, most tax inversion deals have involved U.S 

healthcare companies buying smaller foreign companies. This deal 

is notable given that these companies are roughly the same size. 

The U.S has a top marginal tax rate of 35%, the highest in the 

industrialized world. In Canada, under Stephen Harper, the 

corporate tax rate is 15%.
5
 Despite this, the companies are 

discussing the creation of a holding company under which the two 

brands will be managed separately. Burger king’s majority 

                                                 
2
 Executive Paywatch, High-Paid CEOs and the Low-Wage Economy, AFL-

CIO, http://www.aflcio.org/Corporate-Watch/Paywatch-2014, (last visited April 

7, 2015). 
3
 Emon Reiser, Year in Review: Burger King moves to Canada, South Florida 

Business Journal, (Dec. 31, 2014), 

http://www.bizjournals.com/southflorida/news/2014/12/31/year-in-review-

burger-king-moves-to-canada.html, (last visited April 8, 2015). 
4
 Is Burger King Moving to Canada?, CNN Money, (Aug. 25, 2014), 

http://money.cnn.com/2014/08/24/news/burger-king-tim-hortons/ (last visited 

April 8, 2015). 
5
 Jon Hartley, Burger King’s Tax Inversion and Canada’s Favorable Corporate 

Tax Rates, Forbes (August 25, 2015), 

http://www.forbes.com/sites/jonhartley/2014/08/25/burger-kings-tax-inversion-

and-canadas-favorable-corporate-tax-rates/, (last visited April 8, 2015). 

http://www.aflcio.org/Corporate-Watch/Paywatch-2014
http://www.bizjournals.com/southflorida/news/2014/12/31/year-in-review-burger-king-moves-to-canada.html
http://www.bizjournals.com/southflorida/news/2014/12/31/year-in-review-burger-king-moves-to-canada.html
http://money.cnn.com/2014/08/24/news/burger-king-tim-hortons/
http://www.forbes.com/sites/jonhartley/2014/08/25/burger-kings-tax-inversion-and-canadas-favorable-corporate-tax-rates/
http://www.forbes.com/sites/jonhartley/2014/08/25/burger-kings-tax-inversion-and-canadas-favorable-corporate-tax-rates/
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shareholder, Jorge Paulo Lemann of 3g Capital, would hold the 

majority of shares in the combined company. Berkshire Hathaway 

is helping to finance Burger King’s 11.4 billion dollar takeover.
6
 

The U.S is also one of the few countries that make its companies 

pay the 35% tax rate on all the worldwide income, even if that 

profit was generated by a subsidiary in a foreign market with low 

taxes such as Ireland.
7
 One perverse result is that an independent 

U.S company can end up paying more taxes than an identical U.S 

company owned by a foreign parent. “By creating or buying a 

foreign parent, a company escapes U.S. tax on worldwide income. 

Drug and technology companies find this particularly enticing 

because their profits stem from intellectual property such as 

patents. Transfer these patents to a subsidiary and the bulk of a 

company’s profits aren’t taxed in America.” 
8
 

 

There are several inversion cases occurring in the U.S 

involving a multitude of companies. Pfizer, for example, has been 

a U.S company since a German born chemist, Charles Pfizer, 

opened a red-brick laboratory in the Williamsburg section of 

Brooklyn in 1849. This year, Pfizer is proposing to become a 

British company. The purpose does not involve manufacturing 

costs, or even access to foreign markets, but rather to escape 

taxation via tax inversion. Pfizer by all means however is not the 

only pharmaceutical company to be partaking in the practice of tax 

inversion. Indeed, most of the corporations involved in tax 

inversion cases are drug and pharmaceutical companies. Since 

1982, 45 U.S companies have reincorporated into low-tax 

countries. 14 since 2012, 6 more plan to transfer their headquarters 

in the coming year. Ireland is a popular corporate tax haven with a 

                                                 
6
 Id. 

7
 Id. 

8
 Tax Inversion – How US Companies Buy Tax Breaks, Offshore News (Source: 

Bloomberg), http://www.oca-offshore.com/news, (last visited April 8, 2015). 

http://www.oca-offshore.com/news
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corporate income tax rate of 12.4%. The top executives however, 

will remain in the U.S. The two most popular places to invert are 

Bermuda and Ireland, with England and The Netherlands not too 

far behind them.
9
 

 

Burger King completed its merger with Tim Hortons this 

year, but so did Horizon Pharma, Ineravance Biopharma Inc. and 

Endo International Plc. All of them are drug and pharmaceutical 

companies. The mergers and acquisitions game go all the way back 

to the 1990s, when the country saw an explosion of mergers due to 

the effects of globalization. The companies, although mostly 

pharmaceutical, are involved in a wide variety of industries 

ranging from textiles, energy, and even mineral preservation via 

gold.
10

 

Complex tax codes 

 

The laws surrounding taxation are extremely complex and 

intricate as the IRS has many different types of taxes all of which 

has their own code of complex legal jargon. Title 26, subtitle A, 

chapter 1, subchapter A, part II of the IRS code clearly states for 

corporations: 

A tax is hereby imposed for each taxable year on the 

taxable income of every corporation. The amount of tax 

imposed by subsection (a) shall be the sum of (A) is 

percent of so much of the taxable income as does not 

succeed 50,000 (B) 25% of so much of the taxable income 

                                                 
9
 Jon Hartley, Burger King’s Tax Inversion and Canada’s Favorable Corporate 

Tax Rates, Forbes (August 25, 2015), 

http://www.forbes.com/sites/jonhartley/2014/08/25/burger-kings-tax-inversion-

and-canadas-favorable-corporate-tax-rates/, (last visited April 8, 2015.)  
10

 Zachary Mider, Tax Inversion, How U.S. Companies Buy Tax Breaks, 

Bloomberg Quick Take (February 3, 2015), 

http://www.bloombergview.com/quicktake/tax-inversion. 
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as exceeds 50,000 but not 75,000 (C) 34% percent of so 

much of the taxable income as exceeds 75,000 but does not 

exceed 10,000,000 and (D) 35% of so much of the taxable 

income as exceeds 10,000,000.
11

 

 

What this IRA code clearly states is that taxes imposed are 

increased as one makes more money or as a company makes more 

money. The code goes on to state that in the case of a corporation 

which has a taxable income in excess of 100,000 for any taxable 

year. Better put: 

 

(2) Certain personal service corporations not eligible for 

graduated rates: Notwithstanding paragraph (1), the amount 

of the tax imposed by subsection (a) on the taxable income 

of a qualified personal service corporation shall be equal to 

35% of the taxable income (as defined in section 448 

(d)(2).
12

 

 

This part of the U.S tax code is very cut and dry. However, 

the complexity of the U.S tax code becomes much more pervasive 

as other sections of the code are explored. When regarding foreign 

corporations, title 26, subtitle A, chapter 3, subchapter A, the 

general rule states for foreign corporations: 

 

In the case of foreign corporations subject to taxation under 

this subtitle, there shall be deducted and withheld at the 

source in the same manner and on the same items of 

income as is provided in section 1441 a tax equal to 30 

percent thereof. For purposes of the preceding sentence, the 

references in section 1441 (b) to sections 871 (a)(1)(C) and 

(D) shall be treated as referring to sections 881 (a)(3) and 

                                                 
11

 https://www.law.cornell.edu/uscode/text , (last visited March 31, 2015). 
12

 Id. 
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(4), the reference in section 1441 (c)(1) to section 871 

(b)(2) shall be treated as referring to section 842 or section 

882 (a)(2), as the case may be, the reference in section 

1441 (c)(5) to section 871 (a)(1)(D) shall be treated as 

referring to section 881 (a)(4), the reference in section 1441 

(c)(8) to section 871 (a)(1)(C) shall be treated as referring 

to section 881 (a)(3), the references in section 1441 (c)(9) 

to sections 871 (h) and 871 (h)(3) or (4) shall be treated as 

referring to sections 881 (c) and 881 (c)(3) or (4), the 

reference in section 1441 (c)(10) to section 871 (i)(2) shall 

be treated as referring to section 881 (d), and the references 

in section 1441 (c)(12) to sections 871 (a) and 871 (k) shall 

be treated as referring to sections 881 (a) and 881 (e) 

(except that for purposes of applying subparagraph (A) of 

section 1441 (c)(12), as so modified, clause (ii) of section 

881 (e)(1)(B) shall not apply to any dividend unless the 

regulated investment company knows that such dividend is 

a dividend referred to in such clause).
13

 

 

It’s no wonder why John Grisham changed his major from 

tax law to civil litigation while in law school, despite being a 

CPA.
14

 The intense amount of cross referencing involved in this 

rule alone makes it extraordinarily difficult for the IRS to 

prosecute for evasion, yet extremely easy for law firms to find and 

exploit serious tax loopholes in the law, allowing for these tax 

inversions to occur.  

 

Breeding grounds for inversions 

 

Perhaps the true elephant in the room I have not yet 

                                                 
13

 Id. 
14

 John Grisham Biography, Academy of Achievement,  

http://www.achievement.org/autodoc/page/gri0bio-1, (last visited April 8, 2015). 
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mentioned is globalization, the digital age, and how easy it has 

made it to wire money offshore to Switzerland, Ireland, or even the 

Cayman Islands. The effects of globalization are felt the most 

amongst the very wealthiest, who have amassed Canis Majoris 

sized fortunes.
15

 Many of these hyper wealthy plutocrats have 

attended elite universities, and hold degrees in math and science 

related fields. Much like Carnegie, Baker, Vanderbilt, Morgan, 

Gould, and Rockefeller, who pioneered the production of industry 

during the Gilded Age, today’s tech giants such as Gates, Jobs, 

Ellison, Bezoes, Cuban, and Alibaba founder Jack Ma, are taking 

full and complete advantage of the digital revolution with sleek 

and innovative products of their own.
16

 

 

Today’s workforce is highly capitalized, meaning it is less 

resource dependent and much more so knowledge and skill based. 

As a result, many of these top firms will demand only the very best 

graduates from the very best colleges.
17

 The rest of us will have 

our jobs sent overseas to places like China, and India. Another 

major issue that is allowing these multinational corporations to do 

this is the intense monopolization that has occurred in past 

decades. The plethora of deregulation began in the 1980s with the 

Reagan Administration. In the years of the 1960s and 1970s, 

hostile takeovers were viewed unfavorably in corporate 

boardrooms by large margins. However, as the 1980s progressed, 

more and more companies supported hostile takeovers by large 

margins.
18

 The country and businesses began condemning all the 

George Baileys coming out of our universities and praising all the 

                                                 
15

 Forbes 400, Forbes, http://www.forbes.com/forbes-400/list/, (last visited April 

8, 2015).  
16

 Id.   
17

 Chrystia Freeland , Plutocrats: Rise of the Super rich and the fall of everyone 

else, (2013). 
18

 Malcolm Gladwell, Outliers: The story of success, (2011). 
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Henry F. Potters.
19

 

 

Champions of inversion 

 

One law firm headquartered in New York, Skadden, Arps, 

Slate, Meagher and Flom specialized in these mergers and 

acquisitions. Joseph Flom knew everything about corporate 

mergers and takeovers; he perfected the art for years before the 

onset of the digital age and the Reagan era of deregulation and 

economic tax cuts for the super wealthy. Whenever a company 

wished to buy another, Flom was the lawyer they would call. His 

law firm, Skadden, would use legal practices such as proxy wars, 

to lawsuits involving negligence, mismanagement and even 

embezzlement all for the purpose of getting one country to agree 

on getting bought by another despite unfavorable terms.
20

 

 

Many other corporate law firms mimicked Skadden’s law 

practices with their own proxy wars and litigation strategies when 

assisting companies with hostile takeovers. These takeovers would, 

for example in the Media corporations, shrink the number down 

dramatically from 53 in 1983, to merely 6 in 2013.
21

  

 

It all started with tax reform. One particular tax bill of the 

Reagan Administration that gave these companies the leg room to 

operate without the burden of heavy taxation was the Tax Reform 

Act of 1986. This bill passed across party lines.
22

 This bill lowered 

                                                 
19

 These are references to the classic 1946 movie, It’s a Wonderful Life. 
20

 Malcolm Gladwell, Outliers: The story of success, (2011). 
21

 Ashley Lutz, These 6 Corporations Control 90% of the Media in America, 

(June 14, 2012), http://www.businessinsider.com/these-6-corporations-control-
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22

 Tracking the United States Congress, 
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the top tax rate from 50% to 28% while the bottom tax rate was 

raised to 15% from 11%.
23

 

 

 The United States’ IRS Tax code is for the most part a 

progressive tax code. This means that the more a person makes, the 

more they get taxed.
24

 The progressive taxation system was 

established in the late 1800s and expanded exponentially during 

the Roosevelt years. The Revenue Act of 1935 raised the top tax 

rate to 75%. What this meant was that if an individual made over 

$200,000, 75% of any amount of money (profits) made would be 

taxed as income by the government. Essentially the top tax rate 

was a cap that stopped the super wealthy from taking home too 

much money. A second Revenue Act in 1942 was passed raising 

this rate to 90%. The Truman, Eisenhower, Kennedy, Johnson, and 

even Nixon administrations continued this policy of high taxation 

for the super wealthy, allowing for the thriving of the American 

middle class and flourishing of small businesses.
25

 

 

 With the passing of the Tax Reform Act of 1986, the 

wealthiest Americans had to only surrender 28% of their fortunes 

over to the government. The bill also overhauled the entire U.S tax 

code. It simplified the tax code significantly, drastically reducing 

the number of deductions and tax brackets for the individual 

income tax to three. It consolidated tax brackets from fifteen levels 

of income to four. Capital gains taxes faced the same tax rate as 

ordinary income. The 28% new top tax rate was even a flat tax, 

meaning it remained the same at all levels of income. The bill is 

largely responsible for creating some of the first major loopholes in 

                                                 
23

 Id. 
24

 Understanding Taxes, Students, IRS, 

http://apps.irs.gov/app/understandingTaxes/student/whys_thm03_les03.jsp (last 

visited March 31, 2015). 
25
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the U.S tax code corporations and very wealthy people would 

exploit to avoid paying the lion’s share of taxes, shifting the tax 

burden onto everyone else. These tax reforms, combined with 

globalization, usher in the explosion of tax inversion cases that 

would multiply in the U.S.
26

 

  

Solutions? 

 

The Obama Administration has done much to clamp down 

on tax inversion practices. According to Forbes, The Treasury 

Department issued new rules revising five sections of the U.S tax 

code. This made it more difficult for companies to strike so-called 

tax inversion deals. As Secretary of the Treasury Jack Lew 

explained, “These first, targeted steps make substantial progress in 

constraining the creative techniques used to avoid U.S taxes, both 

in meaningfully reducing the economic benefits of inversions after 

the fact, and when possible stopping them altogether. While 

comprehensive business tax reform that includes specific anti-

inversion provisions is the best way to address the recent surge of 

inversions, we cannot wait to address this problem.”
27

  

 

 The treasury likewise closed a loophole that allowed a tax-

free transfer of cash or property from a foreign subsidiary to the 

new foreign parent. The treasury also moved to stop companies 

from restructuring foreign units to access deferred earnings without 

paying taxes. It also cracked down on techniques companies have 

used to meet a pre-existing requirement that a U.S. business can 

invert only if it does a deal that results in a new company in which 

                                                 
26

 Jeremy Bogaisky, Obama Administration to Crack Down on Tax Inversions, 

(September 22, 2014), 

http://www.forbes.com/sites/jeremybogaisky/2014/09/22/obama-administration-

moves-to-crack-down-on-tax-inversions/ . 
27

 Id. 

http://www.forbes.com/sites/jeremybogaisky/2014/09/22/obama-administration-moves-to-crack-down-on-tax-inversions/
http://www.forbes.com/sites/jeremybogaisky/2014/09/22/obama-administration-moves-to-crack-down-on-tax-inversions/
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the share of ownership of the foreign “acquirer” is above 20%. 

U.S. companies will no longer be able to “skinny down,” or reduce 

their size before completing a deal by issuing large dividends, and 

they will no longer be able to count passive assets to inflate the 

new foreign parent’s size.
28

 

 

 Two policy options have been discussed in response: a 

general reform for the U.S corporate tax code and specific 

provisions to deal with tax motivated international mergers. Some 

have suggested lowering the corporate tax rate as a part of broader 

reform. It is believed that this would lower the rate of inversions 

and encourage businesses to stay headquartered in the U.S. 

Although, a lower rate would lower incentives to invert, it would 

still be difficult to stop the rate that tax inversions actually occur 

given revenue concerns.
29

 

 

Others methods are tax reform proposals that suggest if the 

United States moved to a territorial tax, the incentives to invert 

would be eliminated. A territorial tax would also worsen the profit 

shifting that already exists in international companies.
30

The other 

option is to directly target the merger inversions. Obama’s FY2015 

budget proposes to treat all mergers as U.S firms if the U.S 

shareholders hold 50% or more ownership of the combined firms 

or maintains management and control in the United States. Similar 

legislation has been proposed in the 113
th

 congress of the United 

States legislature.
31

  

 

Two recent proposals that involve comprehensive reform, 

                                                 
28

 Id.  
29

 Donald J. Marples and Jane G. Gravelle, Corporate Expatriation, Inversions, 

and Mergers: Tax Issues, Government and Finance Division of Congressional 

Research Service, (May 27, 2014).  
30

 Id. 
31

 Id. 
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the Wyden, Coats, and Begich proposals all from the 112
th

 session 

and the proposal by Chairman Camp of the Ways and Means 

Committee (The Tax Reform Act of 2014) would reduce the 

corporate tax rate to 25-24%.
32

 The first option would move away 

from a territorial tax by ending deferral. “Eliminating deferral 

would raise a significant amount of revenue. The second proposal 

would be to adopt a territorial tax and offset a reduction in the 

corporate tax rate. The proposal also contains anti-abuse policies 

concerning taxes of intangible related to foreign source incomes. 

The Senate Finance committee also issued several tax reform 

discussion drafts in 2013 that proposed, in the international arena, 

a current but lower tax on foreign source income.”
33

 

 

 Taxation laws are extremely complex and therefore it is a 

rapaciously difficult problem to solve. As the above information 

states, it is a bipartisan issue, and the problem has escalated over 

the course of a few decades and is by no means a recent 

development. Democrats and republicans voted for bills that would 

make it easier for corporations to exploit tax loopholes. The 

Internet Age has created a new breed of gilded billionaire 

entrepreneurs, who now control more than 85% of the world’s 

wealth. Indeed, the issue of tax inversion is an international 

concern, affecting all nations with or without high corporate tax 

rates. Solutions to this arduous issue have a long variety of 

possible answers, many of which could work or fail. 

 

                                                 
32

 Id 
33

 Id. 
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Do Statutes Enable Genetic Discrimination? 

By Asya Yanchinova 

Introduction 

 

 In recent years, advancements in personal medicine and 

genetics research have significantly outpaced expectations and 

these scientific advancements are now on the precipice of 

becoming widely employed throughout the healthcare industry. 

Cost of sequencing a genome has drastically fallen to around 

$1000 per genome (Nature 507, 294-295, 20 March 2014).
1
 With 

such information at hand, researchers and medical professionals 

can explore creating highly personalized medicines such as 

Kalydeco, a medication that works by addressing the mutations of 

genes that result in cystic fibrosis, and thus treat the underlying 

cause of the disease itself rather than the symptoms.
2
 

 

 Personalized medicine is a "field of healthcare that is 

informed by each person's unique clinical, genetic, genomic, and 

environmental information
3
 used to create treatments or 

assessments that are unique to an individual. For example, 

"treatment with vitamin B12 is beneficial for some subsets of 

patients with anemia but has no benefit for the remainder"
4
. By 

identifying the patients in which treatment would be effective the 

                                                 
1
 E. C. Hayden, Technology: the $1,000 genome. 570 Nature 7492, 294-295 

(March 19, 2014), http://www.nature.com/news/technology-the-1-000-

genome-1.14901. 
2
 T. Simoncelli, Paving the way for personalized medicine: FDA's role in a new 

era of medical product development, U.S. Food and Drug Administration 

(October 2013).  
3
 Personalized medicine, U.S. News and World Report Health (Jan. 20, 2011), 

http://health.usnews.com/health-conditions/cancer/personalized-

medicine/overview 
4
 J. L. Mega, Population and personalized medicine in the modern era, The 

Journal of the American Medical Association, (November 19, 2014). 
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patients can be efficiently treated.  By analyzing individuals and 

their specific illnesses, personalized medicine can create a much 

more effective treatment than a medication that would work on 

many but with lower efficiency or strength. Personalized medicine 

also greatly benefits from the rapidly increasing amount of 

biomedical data through data capture and data sources. Information 

about new findings can spread easily and numerous studies across 

different locations increase the overall body of knowledge. As one 

example, the "UK Biobank has obtained around half a million 

people's blood, urine, and saliva samples for molecular analysis."
4 

 

 With the advancements in personalized medicine and 

genetic research, however, there will be an inevitable clash 

involving politics, the justice system, and personal rights. The law 

typically lags behind the issues that occur with the introduction of 

new technology. A recent Congressional Research Service (CRS) 

report for Congress stated that, aside from proposed revisions to 

existing laws, "there have been no major cyber security legislation 

changes enacted since 2002".
5
  If this kind of lag extends to the 

medical field then, with the inevitable increasing interactions 

between technology and healthcare, legal problems will appear that 

must address the increasingly novel and highly personal 

technological approaches of the healthcare services being 

introduced.  

 

 Combined with the lowered costs of genomic sequencing, 

there are new healthcare services that are becoming widely 

available, such as genetic test, after the Supreme Court's ruling that 

human genes could not be patented. This decision knocked down 

                                                 
5
 E. A. Fischer, Federal laws relating to cybersecurity: overview and discussion 

of proposed revisions, Congressional Research Service (2013), 

https://fas.org/sgp/crs/natsec/R42114.pdf. 
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many of the monopolies held by pharmaceutical companies
6
. Other 

than side effects and physical concerns, employing personalized 

medicine carries the risk of being subject to genetic discrimination.  

"Genetic discrimination occurs if people are treated unfairly 

because of differences in their DNA that increase their chances of 

getting a certain disease"
7
. Genetic discrimination can also be 

considered to be unfair treatment of an individual by employers or 

by health insurance providers once the individual is determined to 

have a genetic disorder, predisposition to a genetic disorder, or, in 

some cases, be a carrier of a genetic disorder in spite of not 

exhibiting symptoms. 

 

The Emergence of Statutory Provisions 

 

  To address the problem of genetic discrimination and lack 

of a unified stance on the legalities of such discrimination, several 

important statues were passed and put into action. This paper will 

mainly discuss the Genetic Information Nondiscrimination Act of 

2008 (GINA) and of its relation to both the Americans with 

Disabilities Act (ADA) and the Patient Protection and Affordable 

Care Act (PPAC), more commonly known as the Affordable Care 

Act (ACA) or "Obamacare". All statues offer some measure of 

protection against genetic discrimination but they are fairly recent 

and, at times, underutilized. Some statutes do not offer very 

extensive or effective protection. This paper will explore and 

analyze these statutes and their effectiveness, especially noting 

areas where one statute is lacking and which statute makes up for 

                                                 
6
 A. Pollack, After patent ruling, availability of gene tests could broaden , New 

York Times, (June 13, 2013 ), 

http://www.nytimes.com/2013/06/14/business/after-dna-patent-ruling-

availability-of-genetic-tests-could-broaden.html?pagewanted=all&_r=0. 
7
 Genetic Information Nondiscrimination Act of 2008, National Human Genome 

Research Institute, (last updated July 31, 2014), 

http://www.genome.gov/10002077#al-2. 
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the deficiency. The following cases are those that are relevant to 

genetic discrimination and will be used to illustrate the statutes 

used before the passing of GINA and the extent to which such 

statutes have been used.  

 

 Before laws were enacted to specifically address genetic 

discrimination, the Equal Employment Opportunity Commission 

(EEOC) filed a lawsuit against Burlington Northern Santa Fe 

(BNSF) Railroad, which had been conducting genetic testing on its 

employees without the workers' knowledge.
8
  The EEOC argued 

that the testing being conducted as a condition for employment was 

illegal and violated the Americans with Disabilities Act (ADA).
9
 

BNSF Railroad continued to deny violating the ADA but did agree 

to consensual mediation. 

 

 To address the issue of genetic discrimination the first 

major civil rights act of the 21st century, the Genetic Information 

Nondiscrimination Act (GINA), was signed into law in 2008. 

"GINA has two parts to it: Title I prohibits genetic discrimination 

by health insurance providers and Title II prohibits genetic 

discrimination by employers."
10

  On May 7, 2013 the EEOC filed a 

lawsuit on behalf of employee, Rhonda Jones, over an illegally 

rescinded offer of employment after the employer claimed that Ms. 

Jones' health test results showed carpal tunnel syndrome, even 

though Ms. Jones' personal physician indicated otherwise. The 

defendant, Fabricut Inc., violated GINA by requesting family 

                                                 
8
 EEOC and BNSF settle genetic testing case under American with Disabilities 

Act, U.S. Equal Employment Opportunity Commission, (May 8, 2002), 

http://www.eeoc.gov/eeoc/newsroom/release/5-8-02.cfm. 
9
 Cases of genetic discrimination. National Human Genome Research Institute, 

(September 23, 2014), http://www.genome.gov/10002077. 
10

 What is genetic discrimination? Genetics Home Reference (November 11, 

2014), http://ghr.nlm.nih.gov/handbook/testing/discrimination. 
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medical history and eventually settled to pay $50,000.
11

  

 

Statute Provisions 

 

In the years that followed after GINA was signed into law, only 

0.2% in 2010 and 2011 to .04% in 2014 of all charges filed with 

the EEOC were filed under GINA
12

. Only with the EEOC v 

Fabricut, Inc. case in 2013 would the EEOC file the first lawsuit 

that clearly alleged genetic discrimination. This problem is coupled 

with the fact that an increasing lack of support by the EEOC exists 

when dealing with cases that involve dismissal from a position 

based on discrimination in general. "Between 2008 and 2012, 

nearly a third of all cases were dismissed by the EEOC without an 

investigation or a hearing."
13

 One of the many reasons that the 

cases were dismissed was mistakes by the agency where "small 

negative actions were considered inconsequential."
14

 

 

 Even though each state has its own measure of protection 

against genetic discrimination, the amount of protection varies. 

Some states offer more stringent coverage than GINA while other 

                                                 
11

 Fabricut to pay $50,000 to settle EEOC disability and genetic information 

discrimination lawsuit, U.S. Equal Employment Opportunity Commission, 

(May 7, 2013), http://www.eeoc.gov/eeoc/newsroom/release/5-7-13b.cfm. 
12

 Charge Statistics FY 1997 Through FY 2014. U.S. Equal Employment 

Opportunity Commission, 

<http://eeoc.gov/eeoc/statistics/enforcement/charges.cfm>. 
13

 E. Katz, Agencies are increasingly dismissing discrimination claims for the 

wrong reasons, Government Executive, (September 15, 2014), 

http://cdn.govexec.com/interstitial.html?v=2.1.1&rf=http%3A%2F%2Fww

w.govexec.com%2Fmanagement%2F2014%2F09%2Fagencies-are-

increasingly-dismissing-discrimination-claims-incorrectly%2F94118%2F. 
14

  Fabricut to pay $50,000 to settle EEOC disability and genetic information 

discrimination lawsuit, U.S. Equal Employment Opportunity Commission, 

(May 7, 2013), http://www.eeoc.gov/eeoc/newsroom/release/5-7-13b.cfm. 
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states provide less. GINA attempts to create some national baseline 

that provides the minimum degree to which state laws must abide. 

To better understand the Genetic Information Nondiscrimination 

Act of 2008, consider what genetic information consists of under 

GINA. Genetic information is considered as information on any 

genetic test of an individual, an individual's family up to 4th 

degree relatives, and any embryos. Genetic information also 

includes family medical history and genetic services, such as 

clinical trials or genetic counseling. However we should note that 

whether that service was requested by the individual or a relative 

still places the knowledge of the genetic service under protection 

of GINA.
15

  

  

 Further exploration of the extent to which Title I and Title 

II offer protection to an individual reveals that under Title I, health 

insurance providers are prohibited from genetic discrimination and 

are also prohibited from adjusting premium costs of health plans 

by using one member's genetic information as evidence against 

other members of the group. GINA also prohibits ". . . a group 

health plan from collecting genetic information for underwriting 

purposes."
16

 And with underwriting being defined as:  

 

 "Under GINA, the definition of underwriting purposes is 

broader than merely activities relating to rating and 

                                                 
15

 "GINA" Genetic information nondiscrimination act of 2008; information for 

researchers and healthcare professionals, Department of Health and 

Human Services , (April 6, 2009), 

http://www.genome.gov/pages/policyethics/geneticdiscrimination/ginainfod

oc.pdf 
16

  FAQs on the Genetic Information Nondiscrimination Act, U. S. Department 

of Labor, http://www.dol.gov/ebsa/faqs/faq-GINA.html, (last visited March 

26, 2015). 

 

http://www.dol.gov/ebsa/faqs/faq-GINA.html
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pricing a group policy. Under GINA, underwriting 

purposes means, with respect to a group health plan: 

o Rules for or determination of eligibility (including 

enrollment and continued eligibility) for benefits 

under the plan or coverage (including changes in 

deductibles or other cost-sharing mechanisms in 

return for activities such as completing a health risk 

assessment (HRA) or participating in a wellness 

program); 

 Computation of premium or contribution amounts 

under the plan (including discounts, rebates, payments 

in kind, or other premium differential mechanisms in 

return for activities such as completing an HRA or 

participating in a wellness program); 

 The application of any preexisting condition exclusion 

under the plan; and 

 Other activities related to the creation, renewal, or 

replacement of a contract of health insurance or health 

benefits." 
17

 

 

  Under Title II, employers are not allowed to collect genetic 

information on current or potential employees. Collect being 

defined as require, request, or purchase.
18

 Employers are also not 

allowed to make employment decisions using genetic information. 

 

Questionable Effectiveness of Statues 

Now with this overview of GINA several gaps may be 

noted. For one, although health care providers are prohibited from 

genetic discrimination they are given some liberties under certain 

                                                 
17

 FAQs on the Genetic Information Nondiscrimination Act. United States 

Department of Labor, http://www.dol.gov/ebsa/faqs/faq-GINA.html, (last 

visited March 26, 2015). 
18

 Id.  

http://www.dol.gov/ebsa/faqs/faq-GINA.html
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conditions. For example, if a health plan ties payment of 

procedures to the necessity of those procedures, and if those 

procedures are directly relevant to a person's genetic makeup, then 

the plan may demand that the patient take a genetic test or else be 

refused payment. Payment is also subject to the results of the 

genetic test. Furthermore, GINA does not cover several different 

types of insurance; life insurance, disability insurance, and long-

term care insurance are not covered. In regards to Title II and 

employers, there are also several conditions. GINA does not apply 

to private employers with less than 15 employees due to the 

limitations set by Title VII of the Civil Rights Act in 1964 which 

states:  

"(a)  Employer practices 

  It shall be an unlawful employment practice for an employer 

- 

(1) to fail or refuse to hire or to discharge any individual, or 

otherwise to discriminate against any individual with 

respect to his compensation, terms, conditions, or 

privileges of employment, because of such individual’s 

race, color, religion, sex, or national origin; or 

(2) to limit, segregate, or classify his employees or 

applicants for employment in any way which would 

deprive or tend to deprive any individual of 

employment opportunities or otherwise adversely 

affect his status as an employee, because of such 

individual’s race, color, religion, sex, or national 

origin. 

And with "employer" defined as:  

 "The term “employer” means a person engaged in an 

industry affecting commerce who has fifteen or more 
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employees for each working day in each of twenty or more 

calendar weeks in the current or preceding calendar year,"
19

 

Employers that are subject to GINA may at times acquire genetic 

information under the following six exceptions: 

 Inadvertent acquisitions of genetic information  

 Genetic information obtained as part of health or genetic 

services offered by the employer on a voluntary basis 

 As part of the certification process where an employee is 

asking for leave to care for a family member with a serious 

health condition. 

 Genetic information acquired through commercially and 

publicly available documents as long as the employer is not 

searching those sources with the intent of finding genetic 

information  

 Genetic information may be acquired through a genetic 

monitoring program that monitors the biological effects of 

toxic substances in the workplace where the monitoring is 

required by law or, under carefully defined conditions, 

where the program is voluntary. 

 Acquisition of genetic information of employees by 

employers who engage in DNA testing for law enforcement 

purposes as a forensic lab or for purposes of human 

remains identification is permitted, but the genetic 

information may only be used for analysis of DNA markers 

for quality control to detect sample contamination.
20

  

 Detailed analysis of the above conditions is warranted as 

they are especially important because while some of the conditions 

                                                 
19

 Civil Rights Act of 1964 § 7, 42 U.S.C. § 2000e (1964). 
20

 Genetic Information Discrimination. U.S. Equal Employment Opportunity 

Commission, <http://www.eeoc.gov/laws/types/genetic.cfm>. 
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are understandable exceptions, others provide several loopholes 

within GINA that would allow collection of genetic information 

without penalty. In an interview with Mark A. Rothstein, JD, 

Herbert F. Boehl Chair of Law and Medicine and Director of the 

Institute for Bioethics, Health Policy and Law at the University of 

Louisville School of Medicine, Mr. Rothstein is asked how 

effective he finds GINA to be in protecting people from genetic 

discrimination. In Mr. Rothstein's reply he describes several of 

these loopholes that exemplify the shortcomings of GINA: 

 

 "....Let's say I apply for an individual health insurance 

policy. If I have a genetic predisposition to prostate cancer, 

a family history of prostate cancer, or a brother who tested 

positive for a gene that increases the risk for prostate 

cancer, I couldn't be denied coverage under GINA. But if 2 

years from now, I develop prostate cancer, does GINA 

protect me? No, because GINA applies only to people who 

are asymptomatic. 

 Another problem with GINA is in the employment setting. 

The law attempts to prevent discrimination by limiting the 

information that's available to employers. But there is no 

practical way to do this. 

 For example, under the Americans With Disabilities Act, 

after an individual is made a conditional offer of 

employment, the employer can say, 'Your references check 

out, and you have just the background we want. I'm 

prepared to make you an offer to start August 1, but it's 

conditional on your getting approval on your medical 

examination.' That's lawful. As a condition of employment, 

the employer could make an individual sign an 
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authorization to turn over his or her health records to the 

medical examiner of the company."
21

 

He summarizes GINA in the following words: 

 

 "To sum up, then, there are 2 main problems with GINA: It 

doesn't cover enough situations, and even when it does 

cover a situation -- for example, health insurance and 

employment -- it is not adequate."
22

 

 

 The numerous exceptions to GINA above illustrate the 

reasoning behind GINA. GINA was not created with the intention 

of ending or quelling genetic discrimination but with the intention 

of allowing people to be treated without fear of negative 

consequences although a person's best interests may lie in having 

genetic testing done, the resulting discrimination by employers and 

health insurance providers prove to be more damaging. GINA's 

effectiveness in reducing negative consequences attributed to 

genetic discrimination is extremely suspect. As mentioned by Mr. 

Rothstein, there are many faults in GINA since GINA only focuses 

on such a limited section within employment and health insurance 

and does not provide a measure of protection against other forms 

of genetic discrimination that may occur, such as discrimination 

for eligibility for other types of insurance.  

 

 Furthermore GINA has been slow in its establishment since 

it is considered a 2008 act, but only took effect officially 

November 21, 2009. Aside from that, the Final Rules for its 

implementation were not issued until another year later by the  

                                                 
21

 M.A. Rothstein and L. E. Walker, Are genetic discrimination laws up to the 

task? Medscape Genomic Medicine, (August 8, 2012), 

http://www.medscape.com/viewarticle/768560. 
22

 Id. 
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EEOC, in November 9, 2010. The Final Rules did not take effect 

until January 10, 2011
23

. GINA was not solidified until two years 

after it was signed into law on May 21, 2008 by then-President 

George W. Bush. 

 

 

Interaction Between Different Statutes 

 

 GINA's incomplete coverage creates cases that concern 

genetic discrimination in the workplace that, at times, fall under 

the Americans with Disabilities Act (ADA) and, at other times, 

under the Genetic Information Nondiscrimination Act (GINA). 

ADA covers individuals with severe illnesses that are related to 

genetic disorders that severely impair the individual while GINA 

concerns asymptomatic individuals
24

. Both acts cover the opposite 

sides of the spectrum but not the ambiguous middle. Individuals 

who are not majorly impaired but still exhibit symptoms would 

then not be protected by the Genetic Information 

Nondiscrimination Act, nor the Americans with Disabilities Act.  

  

On the other spectrum concerning health care insurance 

providers, however, the Affordable Care Act prevails where GINA 

and the ADA does not.  With the introduction of the Affordable 

Care Act, under the Pre-existing Condition Insurance Plan (PCIP), 

                                                 
23

110th Congress Public Law 233, U.S. Government Printing Office, 

http://www.gpo.gov/fdsys/pkg/PLAW-110publ233/html/PLAW-

110publ233.htm, (last visited March 31, 2015). 
24

 M.A. Rothstein, GINA, the ADA, and genetic discrimination in employment. 

Journal of Law, Medicine, and Ethics, 36 The Journal of Law, Medicine, and 

Ethics 4, 837-840 (Winter 2008), 

http://www.ncbi.nlm.nih.gov/pmc/articles/PMC3035561/. 

http://www.gpo.gov/fdsys/pkg/PLAW-110publ233/html/PLAW-110publ233.htm
http://www.gpo.gov/fdsys/pkg/PLAW-110publ233/html/PLAW-110publ233.htm
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insurance plans will open up
25

 and children under nineteen can no 

longer be denied coverage for preexisting conditions since the 

ACA also "Ends Pre-Existing Condition Exclusions for 

Children."
26

 Insurance providers will not be allowed to deny 

coverage due to preexisting conditions and simultaneously be 

prevented from canceling coverage after symptoms of disease 

appear. In essence, this arrangement will cover the middle ground 

left by the ADA and GINA.  

 

 While GINA prohibits discriminatory practices by health 

insurance providers among asymptomatic patients, the ACA 

prohibits genetic discrimination among patients that manifest the 

disease at later times. The ACA offers a much more extensive body 

of law regarding genetic discrimination and health insurance 

eligibility than the baseline protection that GINA establishes. In a 

Congressional Research Service (CRS) report, the authors 

speculate, "While the ACA creates criteria for premium rates, 

GINA prohibits premium adjustments based on genetic 

information."
27

 Though this is seemingly contradictory, they are 

quick to also mention, "Though one may argue that Section 2701 

of the PHSA renders GINA, at least in part, ineffective and 

therefore amends or repeals GINA by implication, given that 

amendments by implication are disfavored, and without a 

                                                 
25

 About the new Pre-Existing Condition Insurance Plan, The Center for 

Consumer Information & Insurance Oversight, Centers for Medicare and 

Medicaid Services, (July 23, 2012), 

https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/. 
26

 About the law, HHS.gov/Health Care, U.S. Department of Health and Human 

Services, (November 14, 2014), http://www.hhs.gov/healthcare/rights/. 
27

 J.V. DeBergh, A.K. Sarata, & J. Staman. The Genetic Information 

Nondiscrimination Act of 2008 and the Patient Protection and Affordable 

Care Act of 2010: overview and legal analysis of potential interactions, 

Congressional Research Service, (December 21, 2011), 

https://www.genome.gov/Pages/PolicyEthics/GeneticDiscrimination/CRS_GI

NA_and_ACA.pdf. 
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demonstrated clear intention to override its provisions, a court may 

be more likely to dismiss this argument."
28

 

  

The passing of three statues which all have relevance to 

genetic discrimination in increasingly close succession shows 

increasing attention being given to this area. The Americans with 

Disabilities Act was passed in 1990. Then the Genetic Information 

Nondiscrimination Act was passed in 2008. Most recently, the 

Patient Protection and Affordable Care Act was signed in 2010 by 

President Barack Obama. There is a decreasing amount of time 

between laws passed that either reference genetic discrimination or 

deliberately address it. Although no single statute is 

comprehensive, the entire body of statues itself is beginning to 

cover a wider field. The ADA is used for the workplace and with 

unfair employers' practices, the ACA is a much deeper, more 

specific statute that concerns health insurance, and GINA creates a 

minimum set of regulations and criteria for state laws, employers, 

and health insurance providers.  

 

 With this increasing attention towards the role of genetic 

tests and technology in law and society, we should expect to see an 

increase in legal reform toward our current laws dealing with 

genetic discrimination. Although in this case, the law has 

attempted to address the problem in its early stages. Its first 

attempt with GINA was not to combat genetic discrimination so 

much as to encourage people to conduct genetic testing without 

consequence, thus creating a rather weak statute with many 

loopholes. We see the law becoming more aggressive and solid 

with the passing of the ACA as the law makes several significant 

steps by prohibiting denial of coverage based on pre-existing 

conditions.  

 

                                                 
28

 Id. 
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Conclusion 

 

Personalized medicine is only going to advance and 

increase in usage. The FDA's guidance documents have reflected 

this with growing rates of documents addressing the latest 

breakthroughs with each passing year. The laws or reforms that 

will come to pass will also have to anticipate the kind of progress 

that will be made in future years. To truly combat genetic 

discrimination, GINA will need to be more practical in its criteria 

of the handling of individuals' genetic information records and to 

have provisions for the numerous loopholes. Concerning 

employers, either GINA must be strengthened or given more 

authority on the matter or the ADA has to refine its criteria 

concerning people who fall under it. The ACA is still new enough 

that its strengths and flaws concerning genetic information are still 

difficult to observe without precedent cases since it covers health 

care insurance. We do not know the extent to which new 

procedures will create loopholes in its regulations. Lawmakers will 

need to be very wary that the incoming advancements in 

personalized medicine do not create a GINA out of the ACA. 
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