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Abstract 
Drunk driving is a serious offense, but often goes unnoticed because no harm is often caused by 

the person committing such a selfish act. Where there is an accident, fatal or minor, the 

individual is punished for driving while intoxicated. While many theorists believe that it is 

inappropriate to punish one who has a blood alcohol concentration (BAC) over the legal limit of 

.08%, I propose that regardless of the individual harming or not harming another, the person who 

is driving while intoxicated should face punishment. It should not matter if the driver did not 

show any signs of impairment or if they hurt anyone else while driving.  Any person that goes 

behind the wheel impaired is at greater risk for hurting themselves or someone else at that time.
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Chapter 1 

Introduction 
While many theorists believe that it is inappropriate to punish everyone for driving with  

a blood alcohol concentration (BAC) of .08% because they might not feel impaired, I propose 

that regardless of the individual harming another or feeling impaired, the person driving while 

intoxicated should face punishment. Drunk driving is a very serious crime and should be handled 

like one. Douglas N. Husak, author of the article “Is Drunk Driving a Serious Offense?” presents 

an arguable view that driving while intoxicated should not be considered to be a serious offense 

for individuals with a BAC of .08%. He states that half of the drivers do not feel impaired at 

.08%; he believes that it would be unjust to punish everyone for drunk driving when not 

everyone is drunk at that point. His opinion is backed by information and statistics but falls short. 

The basis of his argument relies on culpability of the drunk driver and questioning if the 

culpability of a drunk driver is much different from that of a sober driver. Husak references to 

utilitarian and retributive theories of punishment to determine that punishment is unjust for 

drivers that do not feel impaired and cause no harm. Retribution is best defined as punishment 

that is deserved because the person did something wrong; the severity of punishment should 

equivalent to the crime that was committed. Utilitarianism views that punishment should be 

given in the best interest of maximizing the overall happiness or utility of society. In opposition 

to Husak, I believe that an intoxicated individual that drives should be punished on the basis that 

getting into the car impaired impacts the overall happiness of society negatively. In Florida, 

drunk driving laws change depending on how many times the person commits an offense. For the 

first and second offenses, the punishment is a monetary fee, community service hours, temporary 
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suspension of driver’s license, and the potential to be imprisoned.1  If the person drives while 

intoxicated for the third time or more, the person will face third-degree felony charges and will 

definitely face imprisonment.2 After the fourth conviction, the person will permanently lose their 

license.3 These theories and a more in-depth analysis of Husak’s argument will be looked at 

more in-depth in later chapters. It is important first to examine the history of drunk driving laws 

to determine what these laws are trying to establish. 

The History 
The first person to ever be convicted of drunk driving was in London in 1897.4 He was 

arrested for slamming his car into a building. The first United States drunk driving law was 

passed in New York in 1910, but other states and the federal government did not pass any drunk 

driving laws until 1980.5 Between that time, scientists invented a couple of tools to test if people 

were drunk. The first one was a balloon type invention that was able to detect if a person was 

drunk. The second was the invention of the breathalyzer that was the first device police were 

able to use to determine if people were drunk. Drunk driving was not widely known or thought 

about for being a crime even though there was the initiative to create such devices.  Before the 

passing of these laws, fifty percent of all traffic-related deaths were caused by drunk drivers.6 

Because of the failure to pass laws earlier, drunk driving was common. According to Russman 

Law, a prominent group of lawyers that argue on behalf of those convicted of drunk driving, 

“During the 1960s, drunk-driving was considered a “folk crime” and almost a rite of passage for 

 
1 Statutes & Constitution :View Statutes : Online Sunshine.  
2 Statutes & Constitution 
3 Statutes & Constitution 
4 Yung-Hsiang Ying “The Effectiveness of Drinking and Driving Policies for Different Alcohol-related Fatalities: A 
Quantile Regression Analysis.” International Journal of Environmental Research and Public Health. 
5 Ying 
6Candace Lightner. “About Us.” History of Mothers Against Drunk Driving 
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young men. Although the laws had harsh penalties, they were rarely applied. Upon arraignment, 

the defendant would ask for a jury trial, where they were almost always acquitted.”7 Mothers 

Against Drunk Driving (MADD), once founded, led to changes in the federal policies revolving 

around drinking and driving. The organization was formed in 1980 and continues to help the 

families and friends of the victims. When MADD was formed, “more people died on our 

roadways thanks to drunk drivers than the number of people who died in war.”8 The person who 

formed MADD was a mother who lost her child in a car accident caused by a drunk driver. She 

was joined by other families who were grieving the loss of their children who were also killed by 

drunk drivers.9  Their goal is to have “no more victims”  and through national exposure, they 

were able to completely alter drunk driving laws and policies. These policies focus on two 

aspects, setting a legal drinking age and a legal limit for intoxication.  

10   The Legal Limit 
The legal limit for which someone’s blood 

alcohol concentration (BAC) is an important limit. The 

federally mandated limit is .08 %; this is a  high 

enough percentage for half of the population to start 

feeling the impairments of drinking alcohol.The 

standard limit is .08% but it is very possible for an 

individual to feel impacts with a lower percentage. As 

 
7 Ryan Russman. “Let’s Follow That Drink!: NH DWI Defense Lawyer.” Let’s Follow that Drink, July 31, 2014.  
8 Candace Lightner 
9 Candace Lightner 
10 Alex Davis. “Here’s How Much You Can Legally Drink Before Driving If The Blood Alcohol Limit Is  

Lowered To .05.” Business Insider. Business Insider, May 14, 2013. 
 

Figure i 10
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seen by Figure 1, the way alcohol impacts people depends on their sex and their body weight, but 

.08% BAC establishes the point at which half of all  people should already be starting to show 

signs of impairment. The concerns that were held with higher BAC limits were that people were 

unable to recognize when they became impaired or that when the person initially goes behind the 

wheel does not feel the impacts of alcohol and then starts showing signs of intoxication when 

they are already driving. Indiana was the first state to set a BAC limit in 1939.12  Their original 

limit was 0.15% BAC. In 2004, all states had a uniform BAC limit; Congress created a 

stipulation that if they did not implement the limit, they would lose a portion of their federal 

highway funding. In addition, setting a national BAC limit, some states implemented a zero-

tolerance policy. The zero-tolerance policy is for teenagers and young adults that are unable to 

legally drink regardless if they are operating a vehicle.13 If they are caught drinking and driving 

with a BAC of .02%, they face suspension of their license for a longer term on the first offense 

than someone who is above the minimum legal drinking age.14 This policy was then later put 

under the same stipulation as to the BAC limit where if they did not implement the new policy, 

they would lose a portion of their federal highway funding. The policy was to combat underage 

drinking and driving.15 A federal BAC limit is a very important regulation in imposing more 

punishment on people who break the law.  

 
12 Ying 
13 Statutes & Constitution  
14 Statutes & Constitution 
15 Ying 
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The Legal Drinking Age 
Setting a minimum legal drinking age (MLDA) in the United States was another policy 

that was implemented, and it created stricter regulations on underage drinking and driving. In the 

early 1900s, the United States had a ban on alcohol; this period of time was known as 

prohibition. Although alcohol was banned, many people obtained it illegally. After the ban was 

lifted in 1933, states started setting a MLDA. Most states set the age at 21, but in the early 1970s, 

most states lowered their minimum ages from 21 to 

between 18 and 20.17 Younger drivers are more 

dangerous than more experienced drivers even when 

sober.  In “Risk and Perceived Risk of Drunk Driving 

Among Young Drivers” by Charles E. Phelps, he 

establishes why a minimum drinking age is important 

and values the idea of punishing those who drink and 

drive. As stated by Phelps, young drivers are already 

more dangerous as drivers than adults when sober; this  

is seen in insurance premiums and statistics of 

highway crashes.18 The minimum legal age for drinking sets an important standard because it 

removes a certain category of people having the ability to drink and cause accidents. The 

lowering of the MLDA caused a decrease in the amount of alcohol-related traffic accidents 

caused by youth drivers.  

 
17 Ying 
18 Charles Phelps. “Risk and Perceived Risk of Drunk Driving among Young Drivers.” Journal of Policy Analysis 
and Management 6, no. 4 (1987), 709 

Figure ii10 
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In a landmark series of studies, Wagenaar and colleagues (see O’Malley and Wagenaar 

1991; Wagenaar 1993; Wagenaar and Wolfson 1995) demonstrated that when States 

switched to a higher (or lower) MLDA, use and problems decreased (or increased) among 

underage drinkers. This pattern of effects continued until 1984, when all States were 

encouraged to adopt an MLDA of 21. Higher MLDAs make it more difficult for 

underage drinkers to purchase alcohol, reduce drinking among underage youth, reduce 

drinking among of-age youth who grow up with higher MLDAs, and reduce alcohol-

related motor-vehicle crashes and other problems (Wagenaar and Toomey 2002).  

MLDA laws are effective, relatively easy to implement and enforce, and, although 

underage youth still can obtain alcohol through other means, generally are beneficial to 

society, saving the lives of up to 1,000 young people each year (Shults et al. 2001; 

Wagenaar and Wolfson 1995; Wechsler and Nelson 2010; ).19 

The MLDA coincides with the zero-tolerance policy that is mentioned in the previous paragraph. 

The zero-tolerance policy was used to designate a stricter punishment on those under the 

minimum legal drinking age which aimed specifically at stopping underage drinking and driving. 

In 1988 all states had a recommended MLDA of 21.20 Although it was recommended and not 

required if the states did not comply, they would lose a portion of their federal highway 

funding.21 

 
19 Paul J Gruenewald,  “Regulating Availability: How Access to Alcohol Affects Drinking and Problems in Youth 
and Adults.” Alcohol Research & Health : The Journal of the National Institute on Alcohol Abuse and Alcoholism. 
2011.  
20 Ying 
21 Ying 
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International Drunk Driving Regulations 
 The United States, in comparison to several other countries, does not have strict drunk 

driving laws. All of the countries in a study done by the United States Government had BAC 

levels lower than the U.S.A..22 Most of the countries examined had a BAC of .05% or lower.23 

As the study points out, Sweden had the lowest, but a few other countries were in the process of 

lowering their BAC limits.24 The lowering of the BAC limit correlates to a significant reduction 

of fatal crashes that were caused by impaired drivers.25 While the United States does not have as 

strict laws in comparison to others these facts point out that as an international concern, drunk 

driving is very serious. Some countries have a zero-tolerance policy that is different from the 

United States in which the policy is focused on the population as a whole; they have a complete 

policy in which no one is allowed to have any alcohol and drive. Most punishment results in 

fines, loss of license either temporarily or permanently, and prison.26 Punishment for drunk 

drivers on an international scale is important to look to see that it is a concern and harsh 

punishments are taken by many countries. These laws are enforced when an individual is found 

to be driving recklessly and harming society, the person does not have to cause harm to another, 

and they automatically assume full culpability.  

Conclusion 
Husak does not believe that drunk driving with a BAC of .08 or below is a very serious 

offense. Some of the reasons he gives are that driving with a BAC of .08 or below occurs 

 
22 Kathryn Stewart. On DWI Laws in Other Countries. National Highway Traffic Safety  

Administration, Office of Research and Traffic Records, Research and Evaluation Division, 2000. 2-3 
23 Stewart, 2-3 
24 Stewart. 2-3 
25 Stewart, 2-3 
26 Stewart, 2-3 
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frequently, it is difficult to distinguish drunk drivers and distracted drivers and driving in itself is 

dangerous. The further analysis of Husak, utilitarianism, and retributivism in relation to the 

history of drunk driving laws will be discussed in later chapters. His reasons why will also be 

discussed in further detail. Against his view, I will argue that those who drive with a BAC of .08 

should face punishment to deter them and others from committing this crime in the future.  
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Chapter 2 

Analysis of Husak 
Husak first questions if drunk driving is a serious offense. He begins by stating that, 

“Numerous polls indicate that Americans are firmly convinced that drunk drivers are rarely 

punished to the extent that they deserve”.27 Many organizations like MADD, which was 

mentioned in the previous chapter, are fighting for drunk drivers to be punished more severely. 

As Husak mentions, the total number of people who drive drunk is much greater than the number 

of people that are caught for drunk driving and pulled over. This fact does make it very 

challenging to believe that law enforcement officers are doing everything in their power to catch 

those who are drink and drink.  Husak uses this fact as a reason to promote his belief that drunk 

driving is not a serious offense; he believes that there is “ambivalence about the seriousness of 

the offense itself” .28 It is correct that drunk driving is often unnoticed and commonly detected 

only when an accident occurs or when police are expecting a large number of drunk drivers and 

have sobriety checkpoints. People have the common idea that they know they should not be 

drunk driving, but instead they will try and get away with it. This fact does not make drunk 

driving not a serious offense, but instead it makes society the cause for the problem. It showcases 

that American citizens make poor choices. It is incorrect to place blame on the government and 

state that drunk driving is not a serious offence when all liability should be put on the people. 

The American people that violate these laws are the same people have also spoken up and agreed 

that drunk driving is a serious offense. Husak does not agree with this, he believes that since 

 
27 Douglas N. Husak. “Is Drunk Driving a Serious Offense?” Philosophy & Public Affairs 23, no. 1  

(1994): 52 

28 Husak, 53 
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driving with a BAC of .08 is such a frequent occurrence, it should not have such a severe 

punishment. He also suggests that since it is rather difficult to convict drunk drivers for being 

drunk, they should not be punished more than the average driver breaking the law. 

 Husak argues that imprisonment is too harsh of a punishment for someone who drinks 

and drives: “Since imprisonment should be reserved for persons who commit serious offenses, I 

conclude that drunk drivers should not be imprisoned.”29 One of the other reasons that he 

believes this is that not everyone is drunk or show signs of intoxication or impairment when their 

BAC is at .08%. If they are not drunk and are able to drive as they normally would, why should 

they be convicted of drunk driving? Husak instead suggests that the BAC percentage be 

removed: 

It is well known that people react very differently to the consumption of similar dosages 

of alcohol because of their different tolerances and drinking habits. Some persons are 

visibly impaired with low BACs; others suffer little or no discernible impairment despite 

very high BACs. The inability to pass a field sobriety test may be adequate proof of 

impairment, but a given BAC is not. Why choose a BAC at all, and a BAC of .1 % in 

particular, to represent impairment? 30 A study by the American Medical Association 

maintains that the figure of .1% represents the point at which half of the population 

shows significant signs of impairment. In other words, all drivers are held liable for 

having engaged in conduct because that conduct substantially impairs the average 

driver.31 

 
29 Husak, 53 
30 Note : At the time this article was written, the BAC was .1% to be considered legally intoxicated. 
31 Husak, 69 
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The government makes laws to maintain the safety of the majority of people. According to the 

Center for Disease Control and Prevention (CDC), the average woman weighs 170.5 pounds and 

the average man weighs 197.8 pounds.32 Figure 1, located in the introduction, shows that men 

that are 200 pounds and below are typically impaired after three drinks. For women, those who 

are 180 pounds and below are typically impaired after two drinks. Although this is just 

hypothetical, it is more important to protect the entire population. By enforcing a subjectively 

low BAC limit, it takes away problems that would come from the majority of people that do 

show signs of being intoxicated at .08%. In addition, people might not show physical signs and 

believe that they are fine, but they are not. According to the Dr. Britt Andretta, people with a 

BAC of .08% believe they are fine. Even with lower levels, people are impacted by alcohol 

without even knowing it. Dr. Andretta is an internationally recognized neuroscientist and 

phycologist.  Below is what the standard person feels at the early and legally intoxicated BAC 

levels as reported by Dr. Andretta: 

BAC .02%-.03%: You feel mildly relaxed and maybe a little lightheaded. Your 

inhibitions are slightly loosened, and whatever mood you were in before you started 

drinking may be mildly intensified. 

BAC .05%-.06%: You feel warm and relaxed. If you're the shy type when you're sober, 

you lose your feelings of shyness. Your behavior may become exaggerated, making you 

talk louder or faster or act bolder than usual. Emotions are intensified, so your good 

moods are better, and your bad moods are worse. You may also feel a mild sense of 

euphoria. 

 
32 Cheryl D Fryar “Mean Body  Weight, Height, Waist Circumference, and Body Mass Index Among Adults:  

United States, 1999–2000 Through 2015–2016 “ Centers for Disease Control and Prevention. December 
20, 2018. 
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BAC .08%-.09%: You believe you're functioning better than you actually are. At this 

level, you may start to slur your speech. Your sense of balance is probably off, and your 

motor skills are starting to become impaired. Your ability to see and hear clearly is 

diminished. Your judgment is being affected, so it's difficult for you to decide whether or 

not to continue drinking. Your ability to evaluate sexual situations is impaired. Students 

may jokingly refer to this state of mind as beer goggles, but this BAC can have serious 

repercussions.33 

This list of impairment at each BAC is essential; people start becoming impaired at much lower 

BAC rates. Husak never specifies what a significant sign of impairment is, but any impairment is 

too risky to drive. Drunk driving is a serious offense and the difference between being sober and 

being drunk can result in harm to yourself and others. If only people with much higher BAC 

levels were to get punished for having alcohol in their body, it would be ineffective and ignore a 

significant percentage of the population that is causing harm to innocent individuals that are 

following the law. A BAC level is an important standard that determines who is legally 

intoxicated, sometimes before they cause serious harm to others. Analyzing why drunk driving is 

so dangerous at any BAC level in opposition to what Husak says is an important first step.  

Deadly Impacts of Drunk Driving 
Yes, murder is a very serious offense and there is no question about it. It is a felony 

which is considered to be one of the most serious crimes. Victims of alcohol related accidents die 

every day from murder. How can drunk driving not be a serious offense if it often results in the 

death of innocent people that are following the law and driving safely. There are several types of 

 
33 Britt Andreatta. Navigating the Research University: a Guide for First-Year Students.  

Wadsworth/Cengage Learning, 2012. 
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murder, but for my purposes I will evaluate vehicular manslaughter; this term is synonymous 

with vehicular homicide. This type of killing applies best to this situation since it is involving a 

car crash and is most often not premeditated. According to the legal dictionary, vehicular 

manslaughter is 

“The crime of causing the death of a human being due to illegal driving of an automobile, 

including gross negligence, drunk driving, reckless driving or speeding. Vehicular 

manslaughter can be charged as a misdemeanor (minor crime with a maximum 

punishment of a year in county jail or only a fine) or a felony (punishable by a term in 

state prison) depending on the circumstances”. 35 

With this information, how can Husak argue that drunk driving is not a very serious offense? I 

believe any offense that can result in the loss of innocent lives should be thought of as a serious 

offense. Husak disagrees with punishing people for the risk that they create. In his article, he 

refers to this as the precautionary principle,  

The first of these two principles governing the seriousness of anticipatory offenses might 

be called the precautions principle: the more precautions it is reasonable to require others 

to take to reduce the risk that a harm will occur, the less serious is the offense that risks 

that harm. Potential victims of the harms risked by many anticipatory offenses are unable 

to take reasonable precautions to lower the probability that they will be harmed. Nor is 

the state likely to be effective in reducing these risks. Consider the anticipatory offense of 

attempted murder. In this example, the probability that the harm risked will actually 

occur is largely dependent on the effort, skill, and determination of the defendant. 

Intended victims of attempted murder can hardly be expected to remain indoors or to 

 
35 "Vehicular Manslaughter – Law Dictionary - Law.Com". Law.Com Legal Dictionary, 2020.  
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walk around with bulletproof vests, and the state cannot succeed in apprehending many 

attempted murderers before they strike. Thus, the precautions principle does not play a 

significant role in assessing the seriousness of this anticipatory offense.36 

Husak does not think that the risk that drunk drivers create is significant enough for them to be 

punished severely. I disagree with this because people should not just be punished if they cause 

harm; people should be punished to deter this crime from being committed in the future. 

Punishing someone only if they cause harm is ineffective and creates more harm by allowing 

everyone to commit this crime repeatedly. The risk that the person takes can cause death which 

is serious. 

 Husak gives reasons as to why he believes that drunk drivers that cause no harm should 

not be punished the same as people who do harm when committing the same crime. His main 

idea is that it is very possible for the government to take steps to accidents in general,  

First, the probability that a given BAC will result in human error is a function of the 

simplicity or complexity of the task to be performed. Limited-access highways are easier 

to drive safely, and thus create lower risks for drunk drivers. Second, the probability that 

a given incident of human error will result in a crash is a function of the highway 

environment. Since as many as three in  ten crashes of drunk drivers involve collisions 

with roadside obstacles-trees are the most commonly struck objects-risks could be 

reduced by removing these hazards. Third, the probability that a given crash will result in 

an injury is a function of the safety of cars. Mandatory air bags would make drunk 

driving much less risky.37 

 
36 Husak, 67 
37 Husak, 68 
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The reasons that Husak gives are important because although they would make the road easier to 

operate, roads are made for sober drivers. Those same sober drivers obtain drivers licenses. 

Drivers licenses are obtained by people who agree to follow the law after they show proficiency 

in being able to drive a motor vehicle. The features of the road, such as trees or access ramps, are 

understood characteristic that are almost expected on all roads. Cars are made to be driven by 

sober people. The world should not be altered for the drunk driver to drive home safely.  

Husak believes that drunk drivers should not be charged to any extent more than a sober 

driver because most drivers that are convicted of drunk driving do not show any significant signs 

of impairment. This is incorrect. As stated above, Dr. Andretta states the different levels of 

impairments a person feels as their BAC levels rise.  Husak never makes mention of what a 

significant sign of impairment is. Any impairment is too impaired to drive. 

Frequency 
The frequency of drunk driving is another reason why Husak believes it is not that 

serious of an offense, “A second  reason to doubt that drunk driving is a very serious offense is 

that the proscribed conduct is performed so frequently.”38 I have researched the frequency of 

drunk driving to look into how frequently it occurs. According to the National Highway Traffic 

Safety Administration, “Every day, almost 30 people in the United States die in drunk-driving 

crashes — that's one person every 50 minutes”.39  This number is extremely high for a country 

that has so many companies and organizations that are dedicated to driving people around and 

preventing drunk driving. The frequency of the crime should not impact the view of how severe 

 
38 Husak 71 
39 Tanima Banerjee “Alcohol-Impaired Driving Among Adults — United States, 2012.” Centers for Disease  

Control and Prevention. August 7, 2015. 
.  
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it is. When someone is hurt or killed in a drunk driving accident, it impacts more than just the 

driver and the victim; it impacts the entire community and potentially beyond. With an impact 

that large, the frequency should not affect how serious of an offense it is. Take this for example: 

according to the Uniform 

Crime Reporting (UCR) 

program from the United States 

Federal Bureau of Investigation 

(FBI), a violent crime occurs 

every 26.3 seconds.40  If Husak 

believes that drunk driving 

should not be serious because it occurs so frequently, would he also say that murder, rape, or any 

of the other crimes given in the image is also not that serious of an offense?  I propose that the 

frequency of the crime should not impact the severity of the actual offense.   

  Although not all drunk drivers kill, it is important for them to face serious 

punishment regardless of all those who did die because of someone’s selfish behavior. It should 

be looked at as if someone escaped a bullet when a drunk driver makes it home safe rather than 

looking to that as a reason to not believe that drunk driving is just as dangerous as sober driving. 

As I have stated before, I believe that just because someone did not kill or get caught when drunk 

driving, does not mean they should ‘get away with it’; I believe that they should be punished or 

fear such a strict punishment that makes it extremely undesirable to drink and drive. Here is an 

analogy to better understand my belief: When in primary school, a teacher may threaten to take 

 
40 "Crime Clock." FBI. August 11, 2016. https://ucr.fbi.gov/crime-in-the-u.s/2015/crime-in-the-u.s.-2015/resource-
pages/crime-clock.  
The UCR states specifically that this is a representation of the annual ratio of crime to a fixed time interval; it is not 
stating that a crime does occur every 26.3 seconds. 

Figure iii 
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time away from recess when a child or a select number of children are acting badly, not the 

whole class. If they continue to act badly, the teacher will take away time from everyone as a 

group punishment method even though it is not the entire class that is misbehaving. The teacher 

does not take into account all of the well behaving children in the class because there are more 

children misbehaving than children that are behaving. This action deters other children from 

misbehaving even though they know it is wrong. The threat of punishment is greater than the 

morality behind it; they do not want to cause the entire class to be upset with them. Like 

punishing a primary school class, drunk driving should be treated this way. It is comparable to 

say that the well-behaved children are like the drivers who show no signs of impairment and 

those who do show signs are like the children who misbehave. They are all a part of the same 

group, but some cause no harm, and some do. An important note is that drunk drivers with a 

BAC of .08% and above are not innocent. I am not saying that if one person drunk drives, the 

entire country should be punished, of course; rather, all drunk drivers should have the same basis 

of punishment. It should not matter if one was pulled over in a sobriety checkpoint but caused no 

harm, or they kill, they should have the same standard of punishment. It should be looked at as if 

the misbehaving child is the drunk driver that kills, and the well-behaved child is the one that 

does not show signs of impairment at the legal limit but is pulled over for being suspected of 

drunk driving and actually having a BAC of .08% or above. If a person is driving drunk, they are 

putting everyone around them at risk. It puts society at ease that regardless if a drunk driver kills, 

they are still facing punishment that will hopefully deter them and others from ever doing such a 

heinous act ever again. With this analogy, it is clear that Husak does not look at the big picture 

that shows the number of people that are not punished for he focuses on the individual person 

and the community that is impacted. The drunk drivers that do kill have set the baseline that all 
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drunk drivers are dangerous. It does not matter if they actually harm anyone or not, there is a 

standard of punishment that they should all face just for having a BAC of .08% or higher. I 

believe, like punishing the whole class for misbehaving although they are not all doing it, it 

should be the same for drunk drivers where they should be punished because it is a serious 

offense. I think this is the right way to punish as a way to deter people from committing this 

crime before someone gets hurt rather than waiting until someone does get hurt. Husak disagrees 

with this approach as he believes in a different style of punishment. Husak believes in a just 

deserts theory of punishment whereas I believe in a deterrence theory. The just deserts theory of 

punishment conforms more to the retributive theory of punishment where the belief is that 

someone should only be punished if they deserve to be punished. I conform more to utilitarian 

views of punishment where the entire society is looked at in determining punishment. These 

theories will be looked at in greater length in further chapters.  

To conclude, drunk driving  is a serious offense that should face punishment. Drunk 

drivers should not be ignored and should continue to be punished to the same, if not more, extent 

than they are now. After fully analyzing the impact of drunk driving and how they should be 

punished, it is important to look back to Husak and see his second argument for why drunk 

drivers should not be punished as severely as they are now.    

Can Drunk Drivers Be Identified?  

Husak proposes multiple reasons why drunk drivers should not be scrutinized more than 

sober drivers and asks if a drunk driver can actually be identified based on their driving skills. 

The first proposal was discussed in the previous paragraphs, the second will be discussed now. 

Husak believes that drunk drivers are hard to catch because the way that police typically catch 

them is no different than just pulling someone over for a regular traffic violation. In other words, 
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if someone gets pulled over for speeding or not stopping at a stop sign, the police officer would 

be pulling them over for that, not because they have any proof or belief that the driver is actually 

drunk: “the risky behavior that constitutes a traffic violation is often caused by a driver's 

impairment. Drivers can impair themselves in a variety of ways other than by consuming 

alcohol”.41 I agree with this idea; it is nearly impossible for someone to be pulled over for having 

consumed alcohol rather than being pulled over for other driving violations. I disagree that this is 

a reason for drunk drivers not to be convicted for being legally drunk. There are certain 

behaviors that a drunk driver does that are different from a distracted driver. Taken from the 

Nebraska Department of Transportation, here is a list of characteristics that distracted drivers 

could have:  

● “Nearly striking an object, vehicle or pedestrian 

● Failure to safely maintain lane control 

● Driving into opposing lane, crossing center line 

● Slow response to traffic signals.” 42 

This list is different from that of a drunk driver. There are some similarities that might make it 

difficult to distinguish, however the differences are noticeable enough for a police officer to be 

able to tell the difference. The characteristics of a drunk driver according to MADD are: 

● “Quick acceleration or deceleration 

● Tailgating 

● Weaving or zigzagging across the road 

● Driving anywhere other than on a road designated for vehicles 

 
41 Husak, 56 
42 “Distracted Driving.” Official Nebraska Department of Transportation Website. 
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● Almost striking an object, curb, or vehicle 

● Stopping without cause or erratic braking 

● Drifting in and out of traffic lanes 

● Signaling that is inconsistent with driving actions 

● Slow response to traffic signals (e.g. sudden stop or delayed start) 

● Straddling the center lane marker 

● Driving with headlights off at night 

● Swerving 

● Driving slower than 10 mph below the speed limit 

● Turning abruptly or illegally 

● Driving into opposing traffic on the wrong side of the road.” 43 

I have highlighted the similarities between the two; the drunk driver does everything a distracted 

driver would do, but to an extreme extent. Although saying that a drunk driver is more extreme is 

subjective, an intoxicated driver loses the cognitive ability to properly operate a vehicle in almost 

every way, while a distracted driver would still follow certain laws or rules of the road. It would 

be rather difficult to identify a distracted drunk from a drunk driver, but there are noticeable 

differences. One that I believe is important is that a drunk driver is impaired when they enter the 

vehicle whereas a distracted driver becomes distracted as they drive. In addition, the list is from 

two different sources, but it does not change that distracted drivers share similar qualifications as 

drunk drivers, but drunk drivers are extremely more dangerous from the moment that they enter 

the car. 

 
43 Candace Lightner 
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Drunk Drivers v. Distracted drivers 
 While I have responded to Husak by pointing to  the ways that people can tell drunk 

drivers apart from distracted drivers, now I will talk about the ways in which distracted drivers 

are scrutinized in comparison to drunk drivers. As of July 1st, 2019, Florida enacted the Hands-

Free Act (FS 316.205). This statute states,  

A person may not operate a motor vehicle while manually typing or entering multiple 

letters, numbers, symbols, or other characters into a wireless communications device or 

while sending or reading data on such a device for the purpose of nonvoice interpersonal 

communication, including, but not limited to, communication methods known as texting, 

e-mailing, and instant messaging. 44 

Florida is relatively recent in regard to passing a law against using a cell phone or similar device 

while driving. As seen in Figure iv, almost every state and United States territory has some sort 

of law prohibiting texting and/or all phone use while driving.  

  Figure iv45 
 

 
44 “Put It Down: Focus on Driving.” Florida Department of Highway Safety and Motor Vehicles, October 1, 2019.  
45 Doug Shinkle. “Cell Phone Use and Texting While Driving Laws.” Distracted Driving, October 9, 2019 
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One other aspect of this is that I believe Husak is wrong in claiming that drivers that are 

distracted or drunk do not deserve punishment. He does not specifically state this, but it can be 

inferred from him stating that he does not agree with drunk driving being singled out for 

punishment when distracted driving is just as dangerous and from his belief that drunk drivers do 

not deserve to be imprisoned. Punishment for both of these crimes are important because they 

deter people from breaking the law. If there is no punishment in connection with laws or rules, 

people would continually break these laws and make society more dangerous.  

After analyzing the main points of why they should not be punished, it is important to not 

look at all the people who did not get caught while they drove drunk, but rather look at all the 

people that did. There are hundreds of thousands of people that lost their lives because of 

someone’s selfish act. In the next chapter, I will take everything that I have previously discussed 

and analyze the different forms of punishment and why utilitarianism is the correct theory of 

punishment for drunk driving in relation to why there should be a standard of punishment for all 

violators of the crime.  
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Chapter 3 

What is Retribution? 
 One theory of punishment that I will be talking about is retribution. This theory of 

punishment believes that punishment is justified because someone did something wrong; the 

punishment that they receive is proportional to the crime that they commit. Immanuel Kant, a 

prominent theorist defines retribution and asserts his opinion on punishment: 

Juridical punishment can never be administered merely as a means for promoting another 

good, either with regard to the criminal himself or to civil society but must in all cases be 

imposed only because the individual on whom it is inflicted has committed a crime. For 

one ought never to be dealt with merely as a means subservient to the purpose of another, 

nor be mixed up with the subjects of real right. . . . The penal law is a categorical 

imperative; and woe to him who creeps through the serpent-windings of utilitarianism to 

discover some advantage that may discharge him from the justice of punishment, or even 

from the due measure of it.46 

In other words, punishment is given because it is deserved, and it will fit to the crime that was 

committed. A guilty person will always be punished, and an innocent person will never be 

punished. Well known philosophers that believe in this theory of punishment are Kant, who is 

quoted above, and Feinberg; their ideas will be shared later in this chapter. I disagree with their 

theories of punishment because I think punishment should focus on deterrence and prevention of 

future crimes. With this style of punishment, a person will only be punished to the same extent of 

the crime they committed. When a person is legally intoxicated and pulled over, I believe they 

 
46 Immanual Kant. The Metaphysics of Morals, tr. Mary Gregor (NY:Cambridge University Press, 2017), 49 
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should face the same baseline punishment as if they were to harm another person. It is like 

shooting a gun into a room but not hitting anyone. If a person were to do that, they would be 

punished to the same standard as if they hit someone. If they person were to hit someone with 

their bullet, they would be given a much harsher sentence, but they would still be convicted for 

the same crime as merely shooting the gun. If a person is knowingly going out and drinking with 

the intent to drive home, they are knowingly taking an increased risk. This concept is referred to 

by Fienberg as moral luck; it will be discussed in further detail later on. As I have stated in the 

previous chapter, although a person might not feel any of the implications of alcohol themselves, 

that does not mean they are not impaired.  

The Kantian View 
  In Kant’s view, punishment is something that should be enforced when the morals behind 

the actions are invading the natural rights we have. The actions, in this case, would be drinking 

and driving. The natural rights that we have include the right to live. When someone drinks and 

drive, they are potentially invading the natural right to live. He argues that punishment is a 

physical thing and should be enforced on the principle of equality. More specifically he says,  

None other than the principle of equality (in the position of the needle on the scale of 

justice), to incline no more to one side than to the other. Accordingly, whatever 

undeserved evil you inflict upon another within the people, that you inflict upon 

yourself. If you insult him, you insult yourself: if you steal from him, you steal from 

yourself; if you strike him, you strike yourself; if you kill him, you kill yourself.47 

 
47 Kant, 141 
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So, for driving, if someone gets killed, Kant would agree that the killer should be killed and that 

would be justified punishment. I believe that all drunk drivers should be punished as a way to 

deter them and others from committing the crime. Killing someone that killed is not an effective 

way to deter because in some instances drunk drivers do not kill. I cannot agree with his view of 

punishment because it does not punish everyone to the same standard for breaking the same 

initial law which would be drunk driving, it would only punish some to an extreme extent and 

others very little.  

Feinberg’s View 
 Feinberg is another theorist that focuses on retribution. He believes in moral luck; this 

relates to the example used above of shooting a gun and being punished regardless if they hit 

anyone with the bullet. He does not agree with using luck as a way to determine if punishment is 

deserved or not. He states,  “reliance on good or bad luck, or players, introduces an element of 

arbitrariness into court proceedings.”48 Feinberg would punish the person shooting a gun if they 

hit someone or not. It is inferred that he would also punish a drunk driver if they harm another or 

not since if they harm someone or not depends on luck. I agree with this theory of punishment 

because it should not matter if a person was lucky or unlucky.   

Feinberg also focuses on the differences between punishment and penalties. Penalties are 

less severe than punishment and would be used for legal wrongs that are less severe. He uses a 

parking ticket as an example. He believes that penalties are perfectly used here because no one 

should be put in prison for a crime like parking in a no parking zone. He believes that if a person 

were to do something that is discouraged, but not prohibited, people may still do the wrong, but 

 
48 Joel Feinberg. Problems at the Roots of Law: Essays in Legal and Political Theory. Oxford   

University Press, 2003, 78 
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they must be willing to pay for the penalty. Punishments are reserved for more intense crimes. 

Feinberg has made the distinction between penalties and punishments: 

Both penalties and punishments are authoritative deprivations for failures; but, apart 

from these common features, penalties have a miscellaneous character, whereas 

punishments have an important additional characteristic in common. That characteristic, 

or specific difference, I shall argue, is a certain expressive function: punishment is a 

conventional device for the expression of attitudes of resentment and indignation, and of 

judgements of disapproval and reprobation, on the part either of the punishing authority 

himself or of those “in whose name” the punishment is inflicted. Punishment, in short, 

has a symbolic significance largely missing from other kinds of penalties.49 

Punishment is a more severe repercussion. From what Feinberg believes, it seems like drunk 

drivers would be given a penalty if they were to just drink and drive. With this action, although 

they are doing something illegal, they are not actually harming anyone and therefore would only 

be charged with a fine. Feinberg never directly classifies drunk driving as a crime and what the 

repercussion would be. However, I would assume that a drunk driver, when they do not harm 

anyone, would be given a fine since it is hypothetically not more dangerous than a sober person 

disobeying the rules of the road. Husak would agree with this form of punishment because it 

would not categorize all drunk drivers as serious offenders. I cannot agree with this theory of 

punishment for this crime because if everyone was charged a fine with an offense that has the 

potential to end lives, people would do it until they did get into a fatal accident. Feinberg’s 

theory of punishment does work for things like parking tickets or not filing taxes on time, but 

those crimes are typically harmless. For example, a parking ticket could arise from not paying 

 
49 Joel Feinberg. "The Expressive Function of Punishment." Shame Punishment, 2019, 95-105. 
doi:10.4324/9781315243290-1. 97-98 
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the parking meter. A crime like that is not harming anyone, but it is wrong.  The separation 

between the penalties and punishment , I agree, is important for certain situations, but not this 

one. Drivers with a .08% BAC level should not just be charged a fine, they should face 

punishment. It is important that drunk drivers be punished whether or not they physically harm 

another person because the potential harm that they cause is great enough without. I agree with 

Feinberg’s view to punish regardless if they person was lucky and did not harm or was unlucky 

and did harm someone, however I disagree with his penalty system in relation to drunk driving.  

Mabbott’s View 
Mabbott is also a retributivist theorist. His view is different than Kant and Feinberg’s. He 

believes that people should be punished because they are breaking the law “So far as the question 

of the actual punishment of any individual is concerned this paper could stop here. No 

punishment is morally retributive or reformative or deterrent. Any criminal punished for any one 

of these reasons is certainly unjustly punished. The only justification for punishing any man is 

that he has broken a law.50 There should be no other reason as to why someone is punished. I 

agree that someone should be punished because they broke the law, for the law is not made for 

people to constantly break it. Punishment should exist to deter people from breaking the law in 

the future.  

Why not Retribution? 
 I believe that the retribution theory of punishment should not be used in this case. One 

way to understand my rejection of this theory is that two wrongs do not make something right. 

What happens when one bad thing happens to try and cancel out another bad thing? A bigger and  

 
50 J.D. Mabbott. "Punishment." Mind 48, no. 190 (1939): 152-67, 158 
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worse thing. I am not saying that punishment is wrong, but punishment should not just exist 

because the offender deserves it. Punishment should exist to deter future wrong doings. Also, 

being punished for drunk driving is not a bad thing. I believe that punishing someone in 

proportion to the crime they committed will not stop future people from committing this crime. I 

have two reasons for this.  The first reason would be that not everyone who drunk drives kills; 

some people do not cause any harm.  Husak’s argument makes mention that not everyone who 

would be considered legally intoxicated shows signs of being drunk. This would be one of the 

most important reasons as to why Husak supports the retribution theory. Why should people be 

punished for being legally intoxicated if they are not even showing signs of impairment? Setting 

a standard is an important way for the government to curtail crimes like this. The .08% BAC 

level is the level in which the majority of people are impaired, and some do not even recognize 

it. It is important to have this level because if it was much higher than people would potentially 

drive when they are severely drunk. Alcohol starts having its effects after one or two drinks and 

if you were to look back at the two graphics used in the introduction it is clear that having the 

limit of  .08% is necessary. It is important to be able to punish people for being irresponsible 

since some people would assume that if the government allows them to drive while they are 

drunk, they should do it. The legal limit is important as a standard to determine who should be 

punished without questioning if the person is showing signs of impairment or if they cause 

physically harm.  The fear of being punished for being a reckless driver should be serious to 

deter people from committing such an irresponsible act; this is why retribution is not the best 

theory to punish drunk drivers.  

 I would like to compare drinking and driving to running a red light. When a driver passes 

their driving tests, they are expected to know the rules of the road and to obey those rules. A red 
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light is meant for a driver to stop until the light changes to green. At some points a driver might 

feel like it is safe for them to proceed even though the light is still red. Although it might be safe 

to continue their drive when the light is red, it is against the law to continue driving. A person 

who does go through that red light and gets pulled over might believe that it is unjustified since 

they decided that it was safe and no other cars were coming, however it is still illegal. This 

follows Mabbott’s theory of punishment. The police officer is fully authorized in giving that 

person a ticket even though what they did in that situation might not have been dangerous. This 

is similar to drunk driving because the driver is expected to abide by the law at all times. If a 

person deems themselves to not be intoxicated enough and able to drive, they are taking a risk 

that might be safe in their case, but the government does not create laws on a case by case basis. 

Like the driver who went through a red light even though it was safe and did not hurt anyone, the 

drunk driver is taking a risk and potential harm that should not be allowed on the road. The 

person might have made it home safely like the driver who went across the intersection safely, 

but it should not be something that is allowed until an accident occurs. Husak does not agree 

with giving someone prison time just for drunk driving, but every time that the person drivers 

with a BAC of .08% or above they should be treated as if they did get into a fatal accident. 

Whether they get into a fatal accident or not, the risk and potentially increased once they have a 

BAC that surpasses the legal limit. Lawmakers create laws that are designed to protect as many 

people as possible. Having a low BAC level that is designed to curtail drunk driving for the 

majority is necessary because it protects as many people as possible. It will enable the 

government to punish those who cause harm that are very impaired at that BAC and those who 

do not. The goal of punishment should be to deter and to protect the people as much as possible, 
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when taking retribution stance for drunk driving, this is not possible. I return to this argument in 

a later chapter. 

 In the previous paragraph it was determined that punishment should not only be inflicted 

on those who cause physical harm to another, but also on those who simply make the roads more 

dangerous. It is a harm that is unknown until an accident happens. I believe mental harm should 

be considered; no one should have to decide if they are able or unable to leave their home 

because of unsafe roads due to irresponsible drivers. During severe weather like blizzards and 

hurricanes is a time when they should consider that, but not on a regular basis.  In the previous 

chapter I discussed that driving in itself is very dangerous and one may ask why I do think that 

everyone who drinks and drives should be punished? I partially addressed this in the previous 

paragraph as well, but I am addressing it in a different way. Driving is dangerous, but drunk 

driving is much more dangerous since the person’s cognitive ability is impaired and they are 

unable to drive properly for a significant amount of time. Allowing the society to live with such 

dangerous conditions that could be avoided is unacceptable. By finding a way to punish 

everyone who commits this crime, people would be less enticed to drink and drive. People that 

live within the current conditions do not receive punishment unless they cause harm to others. 

People do not know the harm that they commit until after it is done, which is extremely 

problematic.  

  I do not believe that retribution is always the incorrect theory; there are some people that 

are unable to learn why what they did was wrong and even after learning, they are naturally 

wanting to commit crimes. In cases where this does happen, inflicting the same amount of pain 

that the criminal caused would be the best course of action. One other reason is that even though 
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it would be a great idea to work with everyone and rehabilitate them to not do bad things anyone, 

it is very difficult to help everyone and help those who do not want to be helped.  

Conclusion 
 Punishment should not be focused on punishing only the people that deserve it.  I believe 

that it is important to punish because people should not be excused from doing bad things, but I 

also think that there is a more efficient way in showing someone what they did was wrong 

without having to give equal pain. Drunk drivers should be punished if they hurt another, and 

they should also be punished if they do not cause any noticeable harm to anyone but themselves. 

Punishment should not be enforced just because someone broke the law, it should be deterring 

future wrongdoings. In my following chapter I will focus on utilitarianism and why that is the 

better and more holistic way to punish.  
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Chapter 4 

Utilitarianism 
Drunk driving impacts more than just the driver, it impacts the entire society. Whether 

there is an accident, fatal or not, unsafe roads impact everyone and creates negative social utility. 

This idea of negative social utility draws on the principle of utilitarianism. There are two theories 

of utilitarianism; act utilitarianism and rule utilitarianism. Act utilitarianism is the theory that 

punishment depends on the belief that actions should only be done or are only considered correct 

if the action adds positive social utility; it produces the most good. Unlike with retribution where 

punishment is given because people who commit wrongdoings deserve to be punished, 

utilitarians believe that punishment should be given to discourage and deter future wrongdoings. 

Rule utilitarianism is the theory that judges an action based on the morality of it as it conforms to 

certain rules that are made to promote the most positive utility. For example, act utilitarian 

believes if someone kills another person, they should be punished because the actions add 

negative utility. They should also be punished to prevent that person from committing another 

murder and also deter others from committing murder. The punishment should also create 

positive social utility. The negative social utility that is created by their wrongdoing needs to be 

less than the positive utility produced by punishing them, in order for society to be operating 

properly. Rule utilitarians, using the same example, would believe that the action is wrong 

because it does not conform to the rule that we punish the guilty to promote positive utility. The 

punishment of the murderer would add positive social utility because it would deter the murderer 

and others from committing the same crime. Utilitarians do not believe in punishing the 

innocent. There are some cases where it seems that punishing an innocent person would be 

beneficial. For example, if a murder is committed and the police are given a profile with 
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information on what the killer is wearing and they find someone nearby that fits the description, 

the police will arrest that person and convict them. A situation like this happened in the case of 

Carlos DeLuna. In this case, a young woman was murdered by someone who fit the same 

description as Carlos DeLuna and even shared the same first name. DeLuna was running from 

the scene because he did have a criminal history and did not want to be involved. He did not 

commit the killing, but even though he was an innocent man he was convicted and later 

executed.51 Convicting the innocent in this case is not beneficial, it has caused more harm. 

However, to better understand utilitarianism, I have created a fictional event that did not actually 

occur. The example is if the community were to threaten a riot and to kill all people named 

Carlos in the town unless DeLuna was killed. Executing DeLuna prevented the loss of more lives 

and therefore is justified under utilitarianism. Convicting the innocent in this case, with the 

example.  was thought to be beneficial because the police thought they found the killer and it 

would prevent more innocent lives to be lost; however, this has done more harm. Two innocent 

people were killed while the killer is free on the streets. Punishing the innocent to increase social 

utility is not the answer, Bentham would agree. It is important to not sacrifice one person for the 

benefit of the majority because once you sacrifice one person, nothing is stopping you from 

sacrificing more people. Bentham illustrates this here: “If it is a good thing to sacrifice the 

fortune of one individual to augment that of others, it will be yet better to sacrifice a second, a 

third, a hundred, a thousand, …; for whatever may be the number of those you have sacrificed, 

you will always have the same reason to add one more. In one word, the interest of everybody is 

sacred, or the interest of nobody.” 52  Some might believe that punishing an innocent person is 

 
51 “The Wrong Carlos.” Columbia University Press, cup.columbia.edu/book/the-wrong-carlos/9780231167222. 
52 Jeremy Bentham. An Introduction to the Principles of Morals and Legislation: in Two Volumes. Pickering, 1823,  

1.144 
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something a utilitarian would want to do, but this is not true. Utilitarians want to promote a 

society with the most positive utility and having an innocent person punished would not create 

positive utility.  

Drunk drivers, as Husak believes, are not always drunk. He believes that the BAC level is 

too low since the majority of people are not feeling impaired at a BAC of .08%. As previously 

discussed in a previous chapter, most drunk drivers are impaired at lower levels after just one or 

two drinks, but they might not feel impaired yet. Drunk drivers should be punished regardless if 

they feel drunk or not; if they are beyond the .08% BAC limit than they are unsafe to drive. The 

legal limit was created because drivers are dangerous and creating potential risks for others on 

the road. Husak does not believe that drivers who are not impaired should get punished, but they 

are not innocent. Just because they do not feel impaired does not mean that they are impaired. 

This is an important belief for utilitarians, but drunk drivers are not innocent. Husak would argue 

that drunk drivers that cause no harm should not be punished since they have caused no harm; he 

relies on the retribution theory. . I believe that this is wrong because not punishing the drunk 

driver gives the driver a pass to repeat the action. They might make it home the first or second 

time, but there is a higher chance for them to cause a very bad accident. Punishment should deter 

the action from being committed again and this is an important aspect of utilitarianism.  

Punishing a drunk driver should discourage other drivers from doing it in the future. Drunk 

drivers should be punished because when the roads are safer, they increase social utility. 

When there are a lot of drunk driving accidents, other drivers might feel unsafe driving 

on certain roads or at certain hours. When drunk drivers are punished and deterred from 

continuing to drink and drive, there will be fewer accidents. Social utility will increase when 

fewer innocent people are being harmed. Although punishing all drunk drivers might seem 
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excessive, it is important that anyone above the legal limit be punished to promote the most good 

and prevent the most danger. To put this into perspective, if a person is buying chips and dip for 

a gathering and knows that the majority of the people like salsa instead of guacamole, but 

personally they like guacamole, they should buy salsa because that would yield the most good. 

Buying salsa would promote positive social utility since it benefits more people than purchasing 

guacamole. The measurement of benefits or production of good is measured in utiles. This 

currency is used by Jeremy Bentham, a prominent utilitarian theorist. 

 Jeremy Bentham believes that life is governed by two principles; minimizing pain and 

maximizing pleasure. The two conditions determine the consequences of an action; they also 

determine if pain or pleasure is produced. If the action produces negative social utility, it causes 

pain and if the action produces positive social utility, it causes pleasure. The ultimate goal is to 

produce pleasure and prevent pain. Bentham also refers to crimes as mischiefs; he gives two 

categories that they would fall into and refers to them as primary and secondary mischiefs: “We 

can label as ‘primary’ the share of the mischief that is suffered by an identifiable individual, or a 

number of identifiable individuals. We can label as ‘secondary’ the share which, taking its origin 

from the former, extends itself over some multitude of unidentifiable individuals (it could be the 

whole community).” 53 By adopting Bentham’s theory of utilitarianism, drunk driving is a very 

serious offense in which it creates an enormous amount of negative utility. 

Social Utility 
Social utility is the currency that measures pleasure and pain. The term utiles is used by Bentham 

as the unit of measurement. For example, say smiling at a stranger adds ten utiles to society, but 

 
53 Bentham, Chapter 12 
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not holding the door open for the person behind you would take away six utiles, giving a total of 

four positive utiles. This is just an example, but it is similar in relation to how the utility of drunk 

driving would be measured. Utility is the currency to measure  mischiefs and benefits: 

By ‘utility’ is meant the property of something whereby it tends to produce benefit, 

advantage, pleasure, good, or happiness (all equivalent in the present case) or (this being 

the same thing) to prevent the happening of mischief , pain, evil, or unhappiness to the 

party whose interest is considered. If that party is the community in general, then the 

happiness of the community; if it’s a particular individual, then the happiness of that 

individual.54 

The primary goal of punishment for the utilitarian is to focus on the individual crimes and 

punish the offenders to prevent future crimes. Utility determines which what action would add 

the most utiles to society. For example, if a drunk driver only creates dangerous road conditions, 

they might have negative twenty utiles, if they kill it would be negative twenty minus one 

hundred for each person killed. Punishment would be given regardless of whether someone got 

hurt or not because there is the potential for punishment. Drunk drivers should all be given the 

same standard of punishment for their initial crime of drinking and driving. Bentham does not 

agree with punishing people who do not have a harmful intent; however, I believe that drivers 

that get behind the wheel when they are drunk assume a harmful intent. When someone  does 

something that they know is illegal, they take on a harmful intent.  The punishment in this case 

would be given because it is important to have positive utiles in society. Bentham gives more 

details on how to properly allocate utiles.  

 
54 Bentham, Chapter 7 
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Thus, to take an exact account of an act’s general tendency to affect the interests of a 

community, proceed as follows. Of those whose interests seem to be most immediately 

affected by the act, take one, and take an account, 

(1) of the value of each pleasure that appears to be produced by it in the first instance; 

(2) of the value of each pain that appears to be produced by it in the first instance; 

(3) of the value of each pleasure that appears to be produced by it after the first, this 

being the fecundity of the first pleasure and the impurity of the first pain;  

(4) of the value of each pain that appears to be produced by it after the first, this being 

the fecundity of the first pain and the impurity of the first pleasure. Then 

(5) Sum up the values of all the pleasures on one side and of all the pains on the 

other. If the balance is on the side of pleasure, that is the over-all good tendency of the act 

with respect to the interests of that person; if on the side of pain, its over-all bad 

tendency. 

(6) Repeat the above process with respect to each person whose interests appear to be 

concerned; and then sum the results. If this balance is on the side of pleasure, that is the 

over-all good tendency of the act with respect to the interests of the community; if on the 

side of pain, its over-all bad tendency. 

This measurement of utiles is important to determine how severe drunk driving is. The impact on 

society is very important. The initial pain that is caused from drunk driving is not the only pain 

that the society will feel.  The family will feel the initial loss, but then the pain spreads to the rest 

of the community as they all grieve and feel unsafe on the roads. This idea will be analyzed 

further.   
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Bentham gives stipulations on what actions conform to the principle of utility. The well-

known trolley example is a good way of understanding this and measuring social utility. There is 

a trolley that has two tracks that it can choose; on one track there are five workers, on the other 

track there is one worker. The trolley is heading toward the track with five workers on it. The 

question is should the conductor divert the trolley toward the one person or leave it on its path to 

kill the five people.  Killing one person would produce less negative social utility since 

theoretically, if these people are all equal, the disutility from killing one  person would be 

significantly less than if  the trolley is redirected to kill five people. If the person chooses to kill 

all five people than five people’s families, communities, and societies lives will be impacted 

whereas if they choose to kill one person it would be significantly less. This example is helpful 

in understanding what actions conform to the principle of utility.  

Of an action that conforms to the principle of utility one may always say that 

•it ought to be done, or at least that 

•it is not something that ought not to be done. 

One may say also that 

•it is right that it should be done; it is a right action; or at least that 

•it is not wrong that it should be done; it is not a wrong action. 

When thus interpreted, the words ‘ought’ and ‘right’ and ‘wrong’ and others of that sort 

have a meaning; otherwise they have none.55 

The trolley example shows an action that ought to be done. While killing of the one innocent 

person produces negative utiles, the happiness produced by saving the five innocent people is 

equal or greater to than the negative utiles. Understanding how to measure social utility is vital 

 
55 Bentham Chapter 1.10 
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for understanding utilitarianism. Drunk driving will always produce negative utility. It is 

important to deter these wrongdoings for the future. It should not matter if someone is physically  

harmed or the thoughts of potentially getting hurt is creating the negative utiles.  

Utility of Drunk Driving 
Drunk driving impacts than more than the driver and the person killed. In Bentham’s 

terms, it causes secondary mischief. Unsafe driving conditions are enough to impact the entire 

community. When an innocent individual is killed on a roadway that the entire community uses 

on a regular basis, people will rethink the route they take to work, school, or anywhere else they 

desire. When a driver is impaired by alcohol, they might not harm another directly, but when 

they swerve into another lane, run a red light, or create any other avoidable dangerous 

conditions, it creates negative utility as a primary mischief. The primary mischief that would 

create negative utiles is suffered by the person that, for example, almost got swerved in to or 

watched the drunk driver speed through an intersection. Husak often looks at the big picture of 

the majority of people. He fails to look at the individual person that is creating unsafe conditions.  

It is important to think about the individual person with utilitarianism in relation to drunk 

driving. Why should society prioritize drunk drivers lives over the lives of innocent motorists 

that are driving on dangerous roads. Husak believes that the punishment is too severe for a crime 

that does not equal the offense, but he is prioritizing the drunk drivers over the lives of the 

people that are impacted by drunk driving accidents. The drunk drivers are not innocent. The 

alcohol in their system makes their driving illegal regardless if they cause any physical harm. 

The potential harm that these drivers might cause creates more negative utiles than punishing a 

drunk driver that does not feel drunk. Just because the drivers do not feel impaired does not mean 

that they are not impaired.  
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Why Utilitarianism? 
I believe this theory of punishment is more fitting for crimes like drunk driving because 

not all drivers kill or injure others, but they are still doing something illegal. The actions that 

they are doing create dangerous roads that are avoidable. Husak argues that drunk driving is not 

that serious. One reasoning that he uses is that drunk driving is no more dangerous than an 

elderly person driving at night that cannot see. I agree with that, but I do not think they should be 

treated the same. When a person is drunk driving, they need to understand why this behavior is 

not allowed. When a senior citizen is unable to see while they drive, taking away their license 

would be the answer. If a person is unable to follow the rules of the road because of a disability, 

they should not be allowed to drive. If a person is choosing to drink and drive, they are not 

following the rules of the road voluntarily.  

Utilitarianism is the best fit for a crime such as drunk driving. This is because unlike 

retribution where the punishment is justified because they deserve it; punishment should be 

meted out to prevent future injuries and harm. Drunk drivers do deserve punishment, but the 

primary reason for punishment should not be based on if they deserve it or not. Punishment 

should deter offenders from committing the crime again and it should discourage others from 

committing the crime. Deterring others from committing the crime would create a better society 

and hopefully decrease the number of offenders. Husak says that drunk driving is not that serious 

since it happens so often. I propose that the frequency of the crime should not impact the severity 

of the actual offense.  The severity of the offense should be determined by the lives impacted and 

the negative social utility created.  
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Conclusion 
I believe that the best form of punishment is deterrence in order to increase the overall 

social utility. I believe that killing someone who kills does not teach them a lesson. It ends their 

life and it does not give a chance to learn why what they did was wrong. It also does not teach 

much for society. I am not saying that I think people who are mass murderers or registered 

sociopaths do not deserve to be killed after causing so much harm for society, but I believe that 

even though all three of these types of people killed I think that they should be looked at 

differently. For drunk drivers, it is most likely the case that they just made a bad decision and 

causing harm is not a part of their lifestyle. A question that could arise is that if someone who is 

driving  can cause as much harm as someone who is drunk while driving, should it just be a 

standard punishment that punishes everyone the same for the same crime regardless if they are 

sober while driving? I believe that these two types of problems should be looked at different. If a 

person is sober and is unable to follow the rules of the road to the extent that they harm another, 

they should be punished for being a bad driver because they were able to make their decisions 

without their cognitive ability being weakened. When a person drinks and drives it is different 

and they should be punished to be discourage and deter others from driving while being 

impaired. Punishment will encourage safer roads and will ultimately end in positive utility. 

Drunk driving is a very serious offense. The frequency of the crime should not allow 

offenders to not be punished. If someone does something that could kill someone else, it should 

be treated as a very serious offense. In the following chapter, I will conclude by reassessing 

Husak and explaining why drunk driving is a serious offense 
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Chapter 5 

Conclusion 
Drunk driving is a very serious problem. It is a constant crime that occurs all over the 

United States and the world.  Regardless of the frequency, offenders of the crime deserve to be 

punished.. It is not just a personal problem when someone commits the crime, but it impacts the 

entire community. Driving itself is an activity that the majority of society engages in. When 

someone is hurt because of a drunk driving accident, the society pays the price. Everyone 

mourns the loss of an innocent individual and people begin to lose trust in the safety of roads that 

they once took all the time.  

Husak presents what seems to be a very sound argument, but I do not want the loss of 

individual lives to occur because of it. A drunk driver and a sober driver are very different. A 

sober driver that makes a poor choice or drives dangerously is a bad driver. A drunk driver is 

selfish. Husak disagrees: 

… persons drive while drunk for many of the same reasons as they drive while sober, so 

there is no less positive utility in many instances of drunk driving than in many instances 

of sober driving. If there is any utility in driving home from a party while sober, and 

thereby endangering others, then there must be some positive utility in driving home from 

that party while drunk. 56 

There is no positive utility created when a drunk driver is on the road. The risk that is taken by 

the driver produces negative utility because of the potential for hurting themselves or others 

when they are trying to make it home. This negative utility could come from other people on the 

 
56 Husak, 60 
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road that witness erratic driving or from the potential risk that the drunk driver makes. A drunk 

driver has the potential to make it home without harming anyone else, but the potential risk for 

danger should always outweigh and prevent the action from being committed. Husak’s main 

argument is that at least half of all drivers who have a BAC of .08% are not impaired and will 

not cause harm. More specifically he states that they do not show significant signs of 

impairment. According to the Dr. Andretta, most people believe that they feel like they are 

functioning perfectly with a BAC of .08%, but they are unknowingly impaired.57 Husak does not 

define what he believes to be a significant sign of impairment, but any impairment should be 

considered too impaired to drive. Drunk drivers should be punished regardless if they feel 

impaired or not; a driver will typically be impaired before they feel it.  

 A drunk driver should be punished to prevent future lives lost; drunk drivers innocence 

matter just as much as the innocent person they could be killing. In comparison, drunk drivers 

lose their innocence once they get behind the wheel after consuming alcohol. The BAC level is 

high enough that a person can consume a few drinks before being considered legally drunk, but it 

is also low enough to prevent people from driving when they have had too much. It is also useful 

for convicting drunk drivers from arguing that they are not drunk when they are most likely 

unknowingly impaired.   

Husak does not agree with punishing drunk drivers because most are not impaired and do 

not cause harm. I do not agree with waiting until a drunk driver causes harm to punish them. If 

someone drives home drunk one time and is able to do it successfully, it will not stop them from 

doing it again and again until they cause serious harm.  Drunk driving accidents should be 

 
57 Andreatta, 162 
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avoided. Drunk drivers should be punished because they broke the law, but also because they 

should be deterred from committed this crime again.  

Punishment should exist to deter further crimes from being committed by the same 

person and others. People should look to the utilitarian’s view of punishment when looking at 

drunk driving. It is a serious offense and should not be committed again. Society should 

maximize pleasure and by punishing all drunk drivers, society will do that. The negative utility 

that is created by drunk drivers is too large to ignore. It is important to punish everyone who 

breaks the law and not alter the law, so everyone feels like it is justified for them to be punished.  

The government created a level where people are legally intoxicated because that is the 

point where most people feel impaired or they are impaired without feeling it. Drunk driving is a 

serious offense, and drunk drivers should be punished. It is an avoidable pain that society will 

feel, so why should we listen to Husak and lessen the punishment or increase the BAC level? 

Lessening the punishment or increasing the BAC will only create more crime and pain because 

of drunk driving. A person should not have to harm another to receive punishment, creating the 

potential for harming someone else is enough to deserve punishment; drunk drivers deserved to 

be punished. 
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