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Roe vs. Wade, a landmark case in which the Supreme Court ruled that the Constitution 

protects a pregnant woman's liberty to choose to have an abortion, has been recently challenged. 

Although public opinion shows that most Americans oppose overturning Roe, various states have 

introduced legislation to force the court to reconsider the issue. Drawing on the work of 

philosopher Mary Anne Warren, I argue that while the fetus is worthy of moral consideration it 

is not yet worthy of personhood and cannot be granted greater legal rights than the mother; and 

that Roe as it stands today already provides an appropriate compromise between the two sides of 

the debate, because it acknowledges a women’s freedom to control her reproduction, but also 

acknowledges interests the state may have in the life of the fetus, and should not be overturned.  
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Chapter 1 – The Road to Roe v Wade and it’s Trimester Ruling 

Abortion today is a hot topic; however, this was not always the case. In the early 1700s 

up until the late 1800s abortion was legal.  After a barrage of social pressures that were the result 

of changing social dynamics and concerns form the American Medical Association, abortion was 

made illegal in all states, by their own individual laws. In 1973, Roe v. Wade, a landmark case 

that eventually legalized abortion across the nation, found its way to the Supreme Court. The 

road to Roe was not an easy or common one. Roe was supposed to involve questions of 

procedure and jurisdiction and was meant to be nothing more than an application of previous 

precedent. However, after its decision was made, abortion was recognized as a constitutionally 

protected medical procedure. The trimester rule legalized abortion and limited the state’s ability 

to interfere with the procedure in the early stages.  This ruling allowed abortion without any 

regulations during the first trimester, allowed the state to regulate clinics and doctors during the 

second trimester, and allowed the state to ban them during the third if they wished to in order to 

protect the state’s interest in potential life.  The case today is the subject of heated controversary 

as many believe the Supreme Court Justices in the Roe majority misinterpreted the Constitution. 

Throughout this thesis I will be arguing that Roe already provides us with a reasonable 

compromise between the two sides of the abortion debate. If you take moral status into account, 

the fetus is not yet a moral person, and should not be granted any rights. However, Roe allows us 

to appease those who believe that the fetus should be granted legal protections, by allowing 

individual states to ban abortion during the third trimester. Laws today which are often lobbied 

and supported by strong conservatives who wish to overturn Roe dismiss the moral status of the 

mother and over prescribe moral consideration to the fetus. It is my goal here to show why the 

fetus as a non-moral agent should not be protected over the mother, a fully moral being.  
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Abortion Before Roe v Wade 

Roe v. Wade, the landmark Supreme Court decision that established a woman’s legal 

right to an abortion, was decided on January 22, 1973. Roe v. Wade was decided alongside Doe 

v. Bolton. While we will not be discussing Doe much in this thesis, I do want to give some 

background as the decision in Doe helped expand the right to abortion to include the third 

trimester, if the abortion was sought for maternal health.  Jane Doe was a woman in Georgia 

wishing to get an abortion who at the eight-week mark was denied because she did not meet the 

qualifications under Georgia’s abortion law:  

 The Georgia abortion law required women seeking abortions to get approval for the 

procedure from their personal physician, two consulting physicians, and from a 

committee at the admitting hospital. Furthermore, under the statutes, only women who 

had been raped, whose lives were in danger from the pregnancy, or who were carrying 

fetuses likely to be seriously, permanently malformed were permitted to receive 

abortions.1 

The Supreme Court ruled that “a woman's right to an abortion could not be limited by the state if 

abortion was sought for reasons of maternal health.”2 In defining what factors could affect 

maternal health the court included physical, emotional, and psychological factors, as well as the 

number of existing children (familial history). The court acknowledged that an additional child 

could cause the mother psychological harm if the added child would strain her financial ability to 

take care of herself and her existing children.  

This health exception expanded the right to abortion for any reason through all three 

trimesters of pregnancy. In both Roe v Wade and Doe v. Bolton, the court ruled, in a 7-2 

 
1 “Doe v. Bolton (1973) | The Embryo Project Encyclopedia,” accessed April 26, 2020, 
https://embryo.asu.edu/pages/doe-v-bolton-1973. 
2 “Summary of Roe v Wade and Other Key Abortion Cases,” United States Confederation of Catholic Bishops, 
accessed March 9, 2020, http://www.usccb.org/issues-and-action/human-life-and-
dignity/abortion/upload/Summary-of-Roe-v-Wade-and-Other-Key-Abortion-Cases.pdf. 
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decision, that a woman’s right to choose an abortion was protected by the privacy rights 

guaranteed by the Fourteenth Amendment to the U.S. Constitution. The legal precedent for the 

decision was rooted in the 1965 case of Griswold v. Connecticut, which established the right to 

privacy involving medical procedures.3 Despite opponents’ characterization of the decision, it 

was not the first time that abortion was recognized as a legal procedure in the United States. For 

most of the country’s first 100 years, abortion as we know it today, was not a criminal offense. 

“Abortion [was] performed for thousands of years, and in every society that has been 

studied. It was legal in the United States from the time the earliest settlers arrived. At the time 

the Constitution was adopted, abortions before “quickening” were openly advertised and 

commonly performed.”4 Quickening refers to the movement of the fetus which usually occurs 

during the second trimester – if a woman had not yet felt the baby move than terminating the 

pregnancy was not illegal. In the 1700s and early 1800s, the word “abortion” referred only to the 

termination of a pregnancy after “quickening,” Before this point in the pregnancy very few 

individuals believed that the fetus was alive. Leslie Reagan, who wrote a book on the history of 

abortion, addresses this point in an interview with CNN. She states that “at conception and the 

earliest stage of pregnancy, before quickening, no one believed that a human life existed; not 

even the Catholic Church took this view. Rather, the popular ethic regarding abortion and 

common law were grounded in the female experience of their own bodies.”5 While after 

quickening the termination of the pregnancy was recognized as an abortion and in some cases 

fined, before this point the act did not have a recognized name and was rarely punished.  

 
3 Grisworld v. Connecticut, 381 U.S 479 (1965) 
4 National Abortion Federation, “History of Abortion,” Prochoice.org, accessed March 9, 2020, 
https://prochoice.org/education-and-advocacy/about-abortion/history-of-abortion/. 
5 Jessica Ravitz, “The Surprising History of Abortion in the U.S.,” CNN, June 27, 2016, 
https://www.cnn.com/2016/06/23/health/abortion-history-in-united-states/index.html. 
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In fact, “the law regarding abortion in the earliest decades of the republic was in most 

instances quite permissive. Imitating the British common law, the American common law failed 

to recognize abortion before quickening as a crime.”6 Ranana Dine, a writer for the center of 

American Progress, also confirms this: “abortion was not just legal—it was a safe, condoned, 

and practiced procedure in colonial America and common enough to appear in the legal and 

medical records of the period.”7 This is especially true during the mid-1800s when abortion rates 

increased in the USA. Prior to the early 1800s, abortions were rare because women valued large 

families. However, by the mid-1800s this attitude changed. “The average American wife early in 

the century accepted, if not prized large numbers of children, but as mid-century approached a 

rapidly growing number of women increasingly saw numerous children as a burden to be 

avoided, and this attitude continued to spread throughout the last half of the century.” 8 This 

change in attitude caused a decline in the birthrate which at the start of the century was 55.0 

births per 1000 individuals per year. By 1850 it was 43.3 and by the end of the century it was 

30.1.9 This decline in the birthrate was accompanied by an increase in the use of abortion. 

The first individual to observe that abortion was becoming a common phenomenon was 

Professor Hodge of the University of Pennsylvania, who in an 1839 lecture saw it necessary to 

prepare his students for the numerous abortion requests they would receive.10 However, even 

before this observation, abortion was common. In 1838, Madame Restell (an abortionist) set up 

 
6 R. Sauer, “Attitudes to Abortion in America, 1800-1973,” Population Studies 28, no. 1 (1974): 53–67, 
https://doi.org/10.2307/2173793. 
7 Ranana Dine, “Scarlet Letters: Getting the History of Abortion and Contraception Right,” Center for American 
Progress, August 8, 2013, https://www.americanprogress.org/issues/religion/news/2013/08/08/71893/scarlet-
letters-getting-the-history-of-abortion-and-contraception-right/. 
8 Sauer, “Attitudes to Abortion in America,” 54. 
9 Michael Haines, “Fertility and Mortality in the United States,” Eh. Net Encyclopedia, March 19, 2008, 
https://eh.net/encyclopedia/fertility-and-mortality-in-the-united-states/. 
10 Sauer, “Attitudes to Abortion in America,” 54. 
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trade in New York after spending a year in Europe training in midwifery. In March 18, 1839, she 

publicly published an advertisement for abortifacients aimed at married women.11 Abortifacients 

were drugs that a woman could take to end her pregnancy and they were common and freely 

advertised. “If you opened the Leavenworth Times, a Kansas newspaper, in the 1850s, you’d see 

an ad for Sir James Clarke’s Female Pills. These pills, the advertiser bragged, were ideal for 

bringing on women’s periods—and were ‘particularly suited to married ladies.’  There was also 

Madame Costello, a “female physician” who took out an ad in the New York Herald in the 

1840s. She advertised to women ‘who wish to be treated for obstruction of the monthly 

period.’”12 Abortion’s prevalence had increased rapidly enough that by 1859 the American 

Medical Association would regard it as criminal and immoral, and on page 76 of that year’s 

report would blame it on poor laws and a misconception regarding medical dogmas.13 This 

sudden change was the result of physicians seeing abortion practitioners as unwanted medical 

competition, which I will discuss shortly. 

Around this time, laws started to change - “in the mid-to-late 1800s states began passing 

laws that made abortion illegal. The motivations for anti-abortion laws varied from state to state. 

One of the reasons included fears that the population would be dominated by the children of 

newly arriving immigrants, whose birth rates were higher than those of “native” Anglo-Saxon 

women.”14 However, while race was not the only issue, it was an important factor. It was often 

white woman who no longer wanted big families who would abort, and with increasing birth 

 
11 Karen Abbott, “Madame Restell: The Abortionist of Fifth Avenue,” Smithsonian Magazine, November 27, 2012, 
https://www.smithsonianmag.com/history/madame-restell-the-abortionist-of-fifth-avenue-145109198/. 
12 Erin Blakemore, “The Criminalization of Abortion Began as a Business Tactic,” HISTORY, May 15, 2019, 
https://www.history.com/news/the-criminalization-of-abortion-began-as-a-business-tactic. 
13 American Medical Association, “The Transactions of the American Medical Association,” American Medical 
Association, AMA Report 1859, 0012, no. 000 (1859): 0–732. 
14 National Abortion Federation, “History of Abortion.”  
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rates among immigrants this lack of white babies was affecting the racial dynamics of the time. 

Aside from race, however, gender also played a role. “Most historians of abortion assert that 

nineteenth century abortion politics concerned gender relations specifically, that physicians 

argued for the passage of anti-abortion laws by asserting that society was damaged by women's 

refusal of motherhood. Physicians addressed men's fears of women's changing social roles, in 

particular, of suffragists' demand for women's right to a place in the public sphere.”15 Both, racial 

and gender concerns aided the criminalization of abortion, which from 1860 through 1880 was 

regarded more and more as a serious criminal offense. In fact, “virtually every state had passed 

laws criminalizing abortion by 1890, and most gave physicians authority to decide when abortion 

was medically necessary.”16  

While both race and gender played a role in criminalizing abortion, it is important to note 

that most of the pressure came from the medical field. One factor that did NOT lead to 

criminalization of abortion was moral outrage as is often the fuel behind the debate today. As 

Reagan explains, “[al]though it is considered taboo in Christian traditions, until the mid-19th 

century, the Catholic Church implicitly accepted early abortions prior to ensoulment (the 

moment at which a human being gains a soul). [ It was] not until 1869, at about the same time 

that abortion became politicized in this country, [that] the church condemn[ed] abortion; in 1895, 

it condemned therapeutic abortion,’ meaning procedures to save a woman's life.” She also 

acknowledges that abortion became criminalized, not at the urging of social or religious 

conservatives but under pressure from the medical establishment.17 The anti-abortion laws that 

 
15 Nicola Beisel and Tamara Kay, “Abortion, Race, and Gender in Nineteenth-Century America,” American 
Sociological Review 69, no. 4 (2004): 498–518. 
16 Beisel and Kay, 498. 
17 CNN, “The Surprising History of Abortion.” 
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could now be found across the country were a result of the newly established American Medical 

Association. Doctors felt that abortion practitioners were unwanted competition. “The strongest 

force behind the drive to criminalize abortion was the attempt by doctors to establish for 

themselves exclusive rights to practice medicine. They wanted to prevent “untrained” 

practitioners, including midwives, apothecaries, and homeopaths, from competing with them for 

patients and for patient fees.”18 As to why they didn’t simply require abortions to be performed 

by a licensed doctor is a bit of mystery to me. Later on, the Catholic Church joined the doctors in 

condemning the practice, aiding the belief that abortion is a sin.  

Although it is true that by the turn of the 18th century, all states had laws against 

abortion, they were rarely enforced and women with money had no problem terminating 

pregnancies if they wished. In fact, “abortionists continued to practice openly with public 

support, and juries refused to convict them.”19 It wasn’t until the late 1930s that abortion laws 

were enforced. By 1967, Abortion was classified [as] a felony in 49 states as well as Washington 

D.C. In one case, Dr. Leon Belous was convicted for referring a woman to an illegal abortionist -

- a case that led to a 1969 California Supreme Court  decision in favor of the right to choose 

abortion.20 The decision highlighted that not everyone agreed with the criminalization of 

abortion and subsequent crackdowns by supporters led to a reform movement that succeeded in 

lifting abortion restrictions not just in California but in New York. All of this occurred before the 

Supreme Court ’s decision in Roe v. Wade made abortion legal across the country. 

 
18 National Abortion Federation, “History of Abortion.” 
19 “HISTORY OF ABORTION,” Feminist.com, accessed March 9, 2020, 
https://www.feminist.com/resources/ourbodies/abortion.html. 
20 The Chicago Tribune, “Timeline of Abortion Laws and Events - Chicago Tribune,” Chicago Tribune, May 21, 2001, 
https://www.chicagotribune.com/sns-abortion-timeline-story.html. 
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The Supreme Court’s’ Road to Roe  

 Roe v. Wade and Doe v. Bolton, cases which were decided together, came to be heard by 

the Supreme Court on the misapprehension that they dealt with procedural issues. Justice 

Blackmun wrote: 

I remember that the old Chief [Warren Burger] appointed a screening committee, chaired 

by Potter [Stewart], to select those cases that could (it was assumed) be adequately heard 

by a Court of seven. I was on that little committee. We did not do a good job. Potter 

pressed for Roe v. Wade and Doe v. Bolton to be heard and did so in the misapprehension 

that they involved nothing more than an application of Younger v. Harris. How wrong we 

were. 21 

Younger v. Harris was a case decided on February 23, 1971 which involved the politically 

delicate issue of federal court intervention in pending state court criminal proceedings.22 

“Younger intersected with the abortion cases filed in federal court against state laws from 1969 

to 1972 because a doctor who was prosecuted for abortion in state courts might file a case in 

federal court to block the state prosecution – the kind of scenario which Younger was concerned 

with. Thus, Younger overshadowed the abortion cases filed in federal court at a number of points 

between 1970 and 1972.”23 

There in fact was a doctor who tried to file in federal court. The doctor, Dr. Hallford, 

tried to enter Roe’s litigation as a plaintiff-intervenor, alleging in his complaint that he had been 

arrested in the past and that he is currently in litigation for two charges of abortion in Texas. As 

Justice Blackmun reiterates in Roe, Hallford: 

In the past has been arrested for violating the Texas Abortion Laws and at the present 

time stands charged by indictment with violating said laws in the Criminal District Court of 

Dallas County, Texas to-wit” (1) The State of Texas vs. James H. Hallford, NO.C-69-5307-IH, 

 
21 Clarke D. Forsythe, Abuse of Discretion: The Inside Story of Roe V. Wade (New York, London: Encounter Books, 
2013), 18. 
22 Younger v. Harris, 401 U.S 37 (1971) 
23 Forsythe, 19. 
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and (2) The State of Texas vs. James H. Hallford, No. C.69.2524- H. In both cases the defendant 

is charged with abortion…24 

The court during Roe decided that he did not have standing to sue, because “absent harassment 

and bad faith, a defendant in a pending state criminal case cannot affirmatively challenge in 

federal court the statutes under which the state is prosecuting him.”25 

Roe and Doe where taken by the Supreme Court as a way to expand rulings that limited 

federal court intervention in state court proceedings, as Roe briefly involved. The two abortion 

cases were meant to be argued as a matter of jurisdiction involving federal intervention – could 

women and doctors who felt that the state was violating any constitutional right appeal directly 

to the federal government to stop those prosecutions? Roe v. Wade and Doe v. Bolton were not 

selected by the committee to be heard on the merits regarding the constitutionality of abortion or 

to address whether the constitution granted women a right to abortion. They were selected due to 

a false belief that they involved nothing more than applications of jurisdiction and procedure. 

 In fact, at first the focus was on the procedural questions involved in the abortion cases. 

“In October 1970, Lucas and Co-counsel Sarah Weddington [attorneys for “Jane Roe”] filed 

their thirty-three-page appeal (called a “Jurisdictional Statement”) in the Supreme Court in Roe 

v. Wade. It focused on the procedural questions, and did not forecast the extensive medical, 

historical, and sociological questions that would eventually be addressed.”26 Even bench memos 

prepared for the Justices by their clerks focused on the procedural complexities of the Roe case. 

Furthermore, we can see questions regarding justiciability and standing in Roe’s opinion, most 

notably, whether or not, a pregnant woman could sue when the cause of controversy was not 

 
24 Roe v. Wade, 93 S.Ct. 705, WestLaw (Supreme Court  of the United States 1973). 
25 Roe v. Wade, 93 S.Ct. 705, 713. 
26 Forsythe, Abuse of Discretion, 21. 
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present at all stages of litigation. “The usual rule in federal cases is that an actual controversy 

must exist at stage of appellate or certiorari review, and not simply at the date the action is 

initiated.”27 The court decided that issue by stating that “pregnancy provides a classic 

justification for a conclusion of nonmootness. It truly could be ‘capable of repetition, yet evading 

review.’”28 Therefore, Roe did have standing to undertake litigation regarding Texas’s abortion 

statutes even if she was no longer pregnant.  

As can be clearly seen in the amount of deliberation regarding several issues of 

justiciability within the Court’s opinion, the procedural concerns were important. They involved 

not only matters of jurisdiction – could the federal court intervene, or overturn prosecutions 

made by state courts on the abortion issue – but they also involved questions regarding the ability 

of the court to decide in a case which lacked a factual record. Roe did not have a factual record 

addressing the “difficult legal, historical, or medical questions involving abortion the Justices 

would eventually face.”29 When the cases were first brought to the Court, not only was there no 

factual record, but there was no appeal to a federal court, either. Questions were raised 

concerning the Courts ability and power to decide a case that had not been reviewed by a federal 

appellate court first. Other concerns raised involved the fact that a decision on the abortion issue 

could bypass state legislation regarding criminal law and public health. It’s important to note that 

most states had legislation against abortion due to concerns about women’s health, at the time the 

suit was brought to the Supreme Court.   

 The procedural questions were all the Justices focused on during the first round of 

arguments. Of course, several Justices had concerns regarding other questions involved in Roe. 

 
27 Roe v. Wade, 93 S.Ct. 705, 712. 
28 Roe v. Wade, 93 S.Ct. 705, 713. 
29 Forsythe, Abuse of Discretion, 21. 
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However, since a lot of time was spent on the procedural questions during the first round of 

arguments little time was left for the substantive, constitutional questions. Justice Brennan 

suggested a way [around the procedural issues], in a December 30, 1971 memo to Justice 

Douglas:  

There would seem to be a number of threshold issues that are of varying difficulty. Some, 

I think, must be expressly addressed, while others perhaps require no discussion or 

should be simply finessed. None, in my opinion, forecloses decision on the crucial 

questions here – the existence and nature of a right to an abortion.30 

However, it was not until Mitchum v. Foster was decided that any other non-procedural 

questions were considered. Mitchum v. Foster held that “a federal court [could] enjoin 

proceedings that are pending in a state court when 42 U.S.C. § 1983 is involved, since this law 

falls within the expressly authorized exception of the Anti-Injunction Statute.”31 42. U.S.C. § 

1983 allows a Federal court to enjoin state court proceedings as outlined under 28 U.S.C. § 

2283.32 42. U.S.C. § 1983 is an act of Congress that authorizes suits of equity to be brought up to 

the Supreme Court in order to redress deprivation of any rights, privileges, or immunities secured 

by the Constitution that may have been violated by state laws.33 If a plaintiff can invoke the 

violation of a Constitutional right either by a state law or a court error effectively, then the 

Supreme Court is granted jurisdiction to take up the matter. Jane Roe invoked a right to privacy 

protected by the Fourteenth Amendment’s Due Process Clause and the Bill of Rights penumbras 

as explained in Griswold v. Connecticut: 

 
30 Forsythe, 22. 
31 “Mitchum v. Foster, 407 U.S. 225 (1972),” Justia Law, accessed April 8, 2020, 
https://supreme.justia.com/cases/federal/us/407/225/. 
32 “28 U.S. Code § 2283 - Stay of State Court Proceedings,” LII / Legal Information Institute, accessed April 8, 2020, 
https://www.law.cornell.edu/uscode/text/28/2283. 
33 “42 U.S. Code § 1983 - Civil Action for Deprivation of Rights,” LII / Legal Information Institute, accessed April 8, 
2020, https://www.law.cornell.edu/uscode/text/42/1983. 
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The Principle thrust of appellant’s attack on the Texas statutes is that they improperly 

invade a right, said to be possessed by the pregnant women, to choose to terminate her 

pregnancy. Appellant would discover this right in the concept of personal ‘liberty’ 

embodied in the Fourteenth Amendment’s Due Process Clause; or in personal marital, 

familial and sexual privacy said to be protected by the Bill of Rights or its penumbras.34 

It was decided by the Justices that since Mitchum v. Foster had a similar question of 

jurisdiction, and since the vote (4-3) granted Jurisdiction to the court, it was clear that the 

abortion cases’ question of jurisdiction was also decided. Justices Douglas concluded: 

Since the jurisdiction question here was the same as in the abortion cases, the Court had 

effectively decided the abortion jurisdiction issue as well. The Court did have 

jurisdiction. Suddenly, unexpectedly, the Court found itself faced with the underlying 

constitutional issue in the abortion cases. Did women have a right to obtain abortions?35 

 

The Justices could have limited the decisions in Roe and Doe to the jurisdiction issue but decided 

not to and this is where the controversy over Roe v. Wade stems from. Both cases lacked a 

factual record outlining the legal and medical questions that would be involved. By working 

around these procedural questions, and deciding the abortion issue with no factual record, the 

Justices decided a case that would be the cause of enduring controversy.  

Roe v. Wade’s Trimester Ruling  

 Roe v. Wade and Doe v. Bolton presented constitutional challenges to state criminal 

abortion legislation. In Roe, Jane brought suit against Texas’ criminal abortion laws seeking 

declaratory and injunctive relief. She sought a declaratory judgment that the Texas criminal 

abortion statutes were unconstitutional on their face, and an injunction restraining the defendant 

(State District Attorney Henry Wade) from enforcing the statutes. The Northern District Court of 

Texas entered judgement declaring the laws unconstitutional. Later an appeal was brought to the 

Supreme Court.36 The Texas statutes in question were articles 1191-1194 and 1196 of the State’s 

 
34 Roe v. Wade, 93 S.Ct. 705, 715. 
35 Forsythe, Abuse of Discretion, 23. 
36 Roe v. Wade, 93 S.Ct. 705, 706. 
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Penal Code, which made it a crime to procure an abortion as therein defined, or to attempt one, 

except with respect to an abortion which was attempt for the sake of saving the mothers’ life.37 

The articles and their explanations can be found in the appellants brief.38 The vote was 7-2, with 

Justice Blackmun delivering the opinion of the court, which was joined by Chief Justice Burger 

and Justices Douglas, Stewart, Brennan, Marshall, and Powell. Justices White and Rehnquist 

each entered a dissenting opinion.  

 Justice Blackmun opened his opinion acknowledging the emotional and sensitive nature 

of the case. He stated however that the task of the Supreme Court  was “to resolve the issue by 

constitutional measurement, free of emotion and predilection.”39 He also kept in mind Justices 

Holmes’s dissent in Lochner v. New York – “( The Constitution) is made for people of 

fundamentally differing views, and the accident of or finding of certain opinions natural and 

familiar, or novel, and even shocking, ought not to conclude our judgment upon the question 

whether statutes embodying them conflict with the Constitution of the United States.”40 The 

Court, or at the very least, Justice Blackmun knew and understood that if he held that abortion 

was a constitutional right or a constitutionally protected medical procedure not everyone would 

agree, and many would debate or resent the decision. However, this reality did not stop the court 

from deliberating on the issue and resolving the conflict through was has been called the 

trimester ruling. The trimester ruling allowed the courts to give both parties in the debate, those 

seeking abortions and the state, some working room. 

 
37 Roe v. Wade, 93 S.Ct. 705, 709. 
38 “Brief for Appellant - Statutes Involved,” accessed April 10, 2020, https://law.jrank.org/pages/11631/Brief-
Appellant-STATUTES-INVOLVED.html. 
39 Roe v. Wade, 93 S.Ct. 705, 708–9. 
40 Roe v. Wade, 93 S.Ct. 705, 709. 
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 Blackmun notes that “three reasons have been advanced to explain historically the 

enactment of criminal abortion laws in the 19th century and to justify their continued 

existence.”41 These three reasons are the discouragement of illicit sexual conduct, a concern with 

abortion as a medical procedure, and the state’s interest in protecting prenatal life. The first 

reason, however, was not advanced by Texas as it appears that no court has taken the argument 

seriously. Moreover, the appellants contended “that [it was] not a proper state purpose at all and 

suggested that, if it were, the Texas statutes [were] overbroad in protecting it since the law fails 

to distinguish between married and unwed mothers.”42 If Texas wanted to control the morality of 

its citizens it should have banned unmarried woman from getting an abortion not married woman 

as well. As to the second reason, that of medical concern with abortion, specifically as to its 

safety, the court found that concern less real in the modern world. Although it is true that when 

most abortion laws were enacted the surgical procedure of abortion was hazardous for women; 

but “modern medical techniques [had] altered [the] situation.”43 This is a point which appellant 

made sure to emphasize especially concerning the first trimester. In fact, appellant highlighted 

that mortality rates for women undergoing early abortions, where the procedure is legal, 

appeared to be as low or lower than the mortality rate for normal childbirth. Consequently, the 

court acknowledged that any interest the state had in protecting the women at this stage had 

disappeared, since the procedure was now safer than it used to be. This reasoning will become 

important for the first part of the trimester ruling.  

The court, however, did not believe that all safety concerns were eradicated, especially 

not when it came to ensuring the maximum safety of a woman’s life: 

 
41 Roe v. Wade, 93 S.Ct. 705, 724. 
42 Roe v. Wade, 93 S.Ct. 705, 724. 
43 Roe v. Wade, 93 S.Ct. 705, 725. 
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This interest obviously extends at least to the performing physician and his staff, to the 

facilities involved, to the availability of after-care, and to adequate provision for any 

complication or emergency that might arise. The prevalence of high mortality rates at 

illegal ‘abortion mills’ strengths, rather than weakens, the State’s interest in regulating 

the conditions under which abortions are performed.44 

 

The court also acknowledged that the risk a woman faces when soliciting an abortion increases 

as her pregnancy continues. As a result, the court ruled that Texas retained its interest in 

protecting women’s health and safety when it came to proposed abortions at a later stage within 

the pregnancy. This is important for both the second and third part of the trimester ruling.  

 The third state interest, that of protecting prenatal life, was also granted to the state. The 

court acknowledged that the state does have a duty to protect life, and since some theories hold 

that a new human life is present at the moment of conception, then it could reasonably be argued 

that the state has a general obligation to protect prenatal life. The state claimed that “only when 

the life of the pregnant mother herself is at stake, balanced against the life she carries within her, 

should the interest of the embryo or fetus not prevail.”45 Of course, not everyone agrees that life 

starts at conception, so the court added a caveat – as long as at least potential life was involved, 

the State could assert interests beyond merely protecting the mother’s life alone.  Plaintiff 

however, pointed out that the contention of protecting prenatal life as a means to justify abortion 

laws is sharply disputed.  In fact, “the few state courts called upon to interpret their laws in the 

late 19th and 20th centuries focus[ed] on the state’s interest in protecting the woman’s health 

rather than in preserving the embryo [or] the fetus.”46 Despite this however, the court accepted 

an interest in protecting potential life as reasonable.  

 
44 Roe v. Wade, 93 S.Ct. 705, 725. 
45 Roe v. Wade, 93 S.Ct. 705, 725. 
46 Roe v. Wade, 93 S.Ct. 705, 726. 
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 So far, we have discussed the interest the State may have in wanting abortion laws. On 

the other side, the plaintiff’s interest in having the laws declared unconstitutional stems from a 

perceived right to privacy in medical decisions. While the Constitution does not explicitly 

mention any right to privacy, the Court had found one. By listing an impressive number of cases, 

the court outlined that a right to personal privacy, or a guarantee to certain areas or zones of 

privacy, did exist under the Constitution. The Court, at one point or another, had found the right 

to personal privacy in the First Amendment, the Fourth and Fifth amendments, the Ninth 

Amendment, the Fourteenth Amendment, and in the penumbras of these Amendments. 

Furthermore, the right to privacy extended to activities relating to marriage, procreation, 

contraception, family relationships, and child rearing and education.47 By abiding to stare decisis, 

the Court was able to extend this right to privacy to abortion. The Court stated: 

This right of privacy, whether it be founded in the Fourteenth Amendment’s concept of 

personable liberty and restrictions upon state action, as we feel it is, or, as the District 

Court determined, in the Ninth Amendment’s reservation of rights to the people, is broad 

enough to encompass a woman’s decision whether or not to terminate her pregnancy.48 

 

Since the Constitution protected the right of a woman to decide, it was clear that the State 

of Texas was violating the Constitution and imposing harm. The Court acknowledged that the 

mental health and physical health of the mother could be taxed by childcare and that other factors 

could lead to direct and indirect harm. These factors included the stress that not having a choice 

could cause by making it harder to take care of a new child as well as other children, the social 

stigma that could arise from entering motherhood unwed, and the duress an unwanted child may 

experience in the world.  The court viewed all these factors as ones the women and her 

responsible physician could consider during a consultation.49 At this point in the opinion it was 

 
47 Roe v. Wade, 93 S.Ct. 705, 726. 
48 Roe v. Wade, 93 S.Ct. 705, 727. 
49 Roe v. Wade, 93 S.Ct. 705,727. 
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clear that a woman’s right to choose was a right protected by the right to privacy. It was also 

clear that the state was violating this right through its abortion statutes. However, under the Due 

Process Clause, a state could deprive a citizen of a fundamental right, if it could pass a strict 

scrutiny test: if it had a compelling state interest which could not be achieved otherwise. As a 

result, the court had to evaluate if the State’s interests in safety and potential life were 

compelling and could withstand strict scrutiny.50 

In regard to prenatal life the State argued that the fetus was a person within the language 

and meaning of the Fourteenth amendment. However, they could not cite any case that had held 

this position. The Court noted that the Constitution while mentioning ‘person’ in various places 

did not define it in any manner that could apply prenatally. Person was used in such a way that it 

could only be applied postnatally. This fact, however, does not bar other interests Texas had. The 

Court considered it reasonable and appropriate for a State to decide that at some point in time 

another interest, that of the health of the mother or that of potential life, becomes significantly 

involved and as the pregnancy continues compelling enough.  This is where our analysis of the 

interests the State brought up come in. 

Recall that the Court believed abortion to be safe during the first trimester but may 

present some risks following that point. “It follows that, from and after this point, a State may 

regulate the abortion procedure to the extent that the regulation reasonably relates to the 

preservation and protection of maternal health.”51 What this means is that after the first trimester 

the State could regulate abortion. “Examples of permissible state regulation in this area are 

requirements as to the qualifications of the person who is to perform the abortion; as to the 

licensure of that person; as to the facility in which the procedure is to be performed, that is, 

 
50 Roe v. Wade, 93 S.Ct. 705, 728. 
51 Roe v. Wade, 93 S.Ct. 705, 731. 
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whether it must be a hospital or may be a clinic or some other place of less-than-hospital status; 

as to the licensing of the facility; and the like.”52 So far then, we have abortion unregulated 

during the first trimester, since no compelling interest exists for state regulation, and regulated in 

some regards during the second trimester to preserve maternal health. Therefore, we have two-

thirds of the trimester ruling. 

The third part of the trimester ruling incorporates the State’s interest in potential life, 

which the Court held becomes compelling at the point of viability.  After viability the Court held 

that a state could regulate abortion and even deny it to a woman, except in cases where an 

abortion would be necessary to the health of the mother. 

For the stage subsequent to viability, the State in promoting its interest in the potentiality 

of human life may, if it chooses, regulate, and even proscribe, abortion expect where it is 

necessary in appropriate medical judgment, for the Preservation of the life or health of 

the mother.53 

 

Now the trimester ruling is complete. During the first trimester the right to privacy is weightier 

than any state interest and abortion is unregulated. During the second trimester the state’s interest 

in protecting the mother’s health becomes more pressing and the State is allowed to regulate but 

not deny an abortion. During the third and final trimester the state’s interest in protecting 

potential life becomes compelling and the state is allowed to deny an abortion if it is not 

necessary for the preservation of the mother’s health. 

The Overruling of the Trimester Ruling 

 The trimester ruling was overruled by Planned Parenthood v. Casey which introduced a 

new standard of ascertaining if an abortion regulation was valid.54The new standard, known as 

the undue burden standard, asks whether a state abortion regulation has the purpose or effect of 

 
52 Roe v. Wade, 93 S.Ct. 705, 732. 
53 Roe v. Wade, 93 S.Ct. 705, 732. 
54 Planned Parenthood v. Casey, 505 U.S 833 (1992) 
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imposing an undue burden or a substantial obstacle in the path of a woman seeking an abortion 

before the fetus attains viability. At viability the state can still deny an abortion due to the 

potentiality of life, but under the undue burden standard the state can now further regulate 

abortion. For example, in Casey Pennsylvania updated its abortion laws to require the consent of 

a parent from a minor seeking an abortion, the notification of the husband by a married woman 

seeking an abortion, and a mandatory 24-hour waiting period before the procedure was 

undergone. The minor consent and the 24-hour waiting period were upheld. 

 While I have encountered many colleagues who regard the undue burden standard as the 

correct way to address the abortion debate, I disagree. They believe that the undue burden 

standard allows the state to regulate abortion clinics in a manner that keeps a woman safe and 

allows her the opportunity to change her mind. For me however, regulations that require an 

ultrasound before an abortion to be administered or that require clinics to meet the same 

standards as surgical centers are not enacted for the woman’s safety or health, as the undue 

burden test allows the state to claim. Their real effect is to make abortion increasingly harder for 

a woman to obtain while inducing guilt for those that do decide to undergo one. Consider 

regulations that require abortion clinics to meet the same standards as hospital surgical rooms. 

Abortion today is rarely surgical in nature; a woman simply takes a pill and miscarries at home. 

There’s no need for abortion clinics to meet the same requirements as a hospital and what these 

regulations end up doing is shutting down abortion clinics.  

 Furthermore, regulations that implement a waiting period or require an ultrasound before 

the procedure can be administered only make it psychologically harder for the woman to abort. 

In cases where she is already far from an abortion clinic, they make it more expensive for her to 

get treated, since she may have to wait up to 72 hours before getting the procedure. The goal of 
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these regulations are not the health of the mother but the life of the fetus. While it is true that 

some women regret their decision to abort, having to wait or see their unborn child before an 

abortion only adds to the stress and guilt the mother feels. The more guilt she feels the less likely 

she is to go on with the procedure and she may end up bringing a child into the world that she 

knew she didn’t want or couldn’t support. She may struggle to take care of it, or she may end up 

giving it up for adoption which is never an easy decision to make both psychologically and 

emotionally. The undue burden test has allowed regulations aimed at promoting the sanctity of 

life and the right to life of the fetus to trump the woman’s own rights to bodily autonomy. These 

regulations overplay the moral consideration that the fetus can be granted. If we were to consider 

the moral status of both the fetus and the mother we would be more aware of how little rights 

and protections the fetus is entitled to.  

Conclusion  

 Abortion was once a common and legal procedure in the United States that was neither 

condemned by the common law or by the Church. As pressure mounted, not only from the 

medical community, but as a result of changing race and gender power dynamics, abortion 

became regulated and eventually illegal across the country. The Supreme Court took up Roe v. 

Wade under the misapprehension that it involved nothing more than an application of Younger v. 

Harris.  It was believed that the abortion cases were simply a question of jurisdiction and 

procedure. But this ended up being false. After Mitchum v. Foster was decided, the Court took 

up Roe v. Wade and considered the abortion question. It was held that since a fundamental right 

was implicated, the right to privacy, the Court could rule even if no federal court was involved. 

The court then decided that a right to privacy did exist and was strong enough to allow a women 
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privacy in choosing an abortion until at least the end of the second trimester. By the third, 

however, the right to privacy did not unweigh the State’s interest in a potential life.  

 In the next chapter we will be examining Mary Anne Warrens theory of moral status, 

which we will be using later on to help guide us in deciding which abortion laws and regulations 

are valid. Warren’s theory allows us the ability to grant the fetus some moral consideration 

despite the fact that the fetus may not have any claims to moral personhood, as other theorist 

claim. By allowing us the ability to grant the fetus some moral consideration, Warren allows us a 

way to compare the fetus’ moral status against the mothers. We can then examine which laws 

and regulations give the fetus more rights and status than it deserves.  
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Chapter 2 – Warren’s Framework  

 Roe v. Wade legalized abortion and its ruling upset many pro-lifers. Pro-lifers are 

individuals who believe that the fetus is a living entity at the moment of conception. Pro-lifers 

reason that since the fetus is a human being, it is entitled to the same protections as any other 

human being. Human beings are not to be murdered, and since aborting the fetus ends the 

existence of the fetus, it is akin to murder. Murder in our society is not only illegal but immoral. 

The immorality of murder stems from the idea that the interests of human beings have weight 

and that human beings should be treated in a manner that considers their interests. What has just 

been outlined is the idea of moral status. Philosopher Mary Anne Warren explains this idea as 

follows: “To have moral status is to be morally considerable, or to have moral standing. If an 

entity has moral status, then we may not treat it in just any way we please; we are morally 

obliged to give weight in our deliberations to its needs, interests, or well-being.”55 If you accept 

the premise that life begins at conception, and if you agree with a theory of moral status which 

places an emphasis on “living,” than you might agree with the idea that abortion is immoral. For 

many, however, this is a simplistic or incorrect view of moral status. 

Not all theories of moral status ascribe moral status on the grounds of life. If you think 

about it, this may be because moral considerability can be harbored for nonliving entities, as 

well. What an ascription of moral status does is allow us to represent very general claims about 

the ways in which moral agents ought to conduct themselves towards entities of particular sorts. 

When deciding what we ought to do or how we should behave most of us conduct ourselves in a 

manner that considers other human beings and some animals. However, some human beings 

modify their behavior in ways that are considerate of other non-living entities too. For example, 

 
55 Mary Anne Warren, Moral Status - Obligations to Persons and Other Living Things (Oxford: Clarendon Press, 
1997). 
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environmentalists believe that our actions should be considerate of the biosphere, the 

ecosystems, and species in general. Some conduct themselves in a manner that shows that 

consideration – by recycling, by using renewable energy, or by consuming less energy in 

general. What Warren refers to as a uni-criterial theory of moral status, a theory that ascribes 

moral status to living beings only, cannot explain why some of us feel inclined to behave in this 

way. Nor can it help explain why generally it is considered better to save a human being at the 

cost of an animal or why destroying an anthill doesn’t constitute murder.  

As a result of these facts, some individuals argue that basing a theory of moral status on 

the characteristic of being alive, is the incorrect way of ascribing moral status. For example, 

Peter Singer argues that we give animals moral consideration not simply because they are alive, 

but insofar as they are sentient beings.56 Animals are capable of experiencing a life, of perceiving 

and feeling, which means that inflicting harm on a cat for our own amusement is wrong. Those 

who believe in sentience as a prescriptor of moral status believe that sentient beings, those 

capable of experiencing pain, should be given moral consideration. This theory helps explain 

why we care about animals and humans and why we have little to no quarrels when it comes to 

killing non sentient beings, but it falls short as well. It fails to explain why it is generally 

acceptable to farm animals or use them for medical research. It also fails to explain why it is 

acceptable to save the life of a human at the cost of an animal or several animals, despite their 

being sentient.  

Other individuals believe that the capacity for rationality is the prescriptor of moral 

status. Humans are rational and should be treated in such a way that recognizes this rationality. 

 
56 Peter Singer, in his 1975 book “Animal Liberation,” argues that the interests of animals should be taken into 
account, because they are capable of experiencing pain. We should give equal consideration to the pain these 
animals can feel. A summary explanation of his position can be found here: 
https://scholarblogs.emory.edu/millsonph115/2014/11/16/the-animal-liberation-movement-peter-singer/  
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Consider Kant. He argued that rational beings should be treated as ends in themselves. Humans, 

as rational beings, have their own goals and ambitions, and can use their rationality to make 

moral decisions. As a result of their rationality and ability to be a moral agent these goals and 

ambitions should be respected. When deciding how to conduct myself I should acknowledge this 

fact. I should treat others in such a way that I respect them as rational agents with their own 

goals. I should never treat another human being as a means to my own ends, because in doing so 

I deny them their own rationality.57 Under this theory, it is permissible for me to use an animal 

for medical research or as food because animals do not possess rationality like we do and are not 

moral agents. They may have instincts or a need for self-preservation, but they cannot create a 

life plan nor use rationality in any way that takes morality into account. An animal when 

deciding what it ought to do is not guided by any moral principle or idea of right or wrong. This 

theory may explain why we put a human life above an animal, but it still fails to address the 

environmentalist concern with the ecosystem. Furthermore, a theory of rationality leaves out 

those entities that are not yet rational or will never be rational – such as the fetus or the mentally 

disabled. 

Of course, it could be argued that moral status is prescribed as a result of various factors. 

A living, sentient, and rational being should be given more consideration than a living, sentient, 

non-rational being.  Humans should be considered more than animals. Animals as sentient and 

living beings should be considered more than plants, which are living but not sentient. The less 

characteristics you meet the less moral consideration you should receive. These types of theories 

 
57 Kant came up with the idea of a categorical imperative and argued, roughly, that you should treat others as you 
wished to be treated. Furthermore, he argued that if you could not universalize your action in a way that would 
not lead to contradiction, then you should not be taking said action. For example, if everyone lied there wouldn’t 
be a concept of lying, and therefore lying is wrong. An explanation of Kantian Ethics can be found here:  
https://www.csus.edu/indiv/g/gaskilld/ethics/kantian%20ethics.htm 
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are what Warren calls multi-criterial: you are prescribed moral status or a higher degree of moral 

consideration, the more criteria you meet. Warren advocates such a theory because she believes 

uni-criterial theories do not explain how we act in our everyday life. She also argues, however, 

that a multi-criterial theory that encompasses these three characteristics – sentience, life, and 

rationality – is not enough either. She elaborates that this multicriterial theory fails to 

acknowledge why we care for the ecosystem or why we respect and protect certain spiritual rock 

structures despite them being nonliving, non-sentient, and nonrational. Warren addresses these 

concerns by introducing her seven principle multi-criterial theory of moral status. She believes 

that this theory can guide us in topics such as euthanasia, animal rights, and abortion. 

The Seven Principles of Moral Status  

 Warren’s theory of Moral Status consists of seven principles which include certain 

intrinsic properties and some relational properties. The intrinsic properties are the ones just 

considered – life, sentience, and rationality. The relational properties are included to help explain 

why we give some moral consideration to nonliving things such as spiritual formations or the 

biosphere. These are things that some persons give extra importance to and as a result we give 

them moral weight when deciding what to do or how to behave. 

 The first principle is the Respect for Life Principle which holds that “living organisms are 

not to be killed or otherwise harmed, without good reasons that do not violate principles 2-7.” 58 

This principle accounts for the importance life gives an entity and treats all harm done to a living 

thing as morally undesirable, other things being equal. What this means is that the respect for life 

principle grants respect to living entities but allows us to harm or even kill one if there are good 

enough reasons that justify doing so. Warren explains this point: 

 
58 Warren, p. 149.   
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The strength of the reasons needed to justify harming any particular living thing depends 

upon additional factors specified in later principles: e.g. whether it is sentient, or a moral 

agent, or a member of a social community that includes human agents; whether it belongs 

to a species that has special importance to the ecosystem; and whether it is regarded by 

some people as sacred, or of special moral value.59 

 

To illustrate how this principle works consider a dog. A dog would have a higher moral 

consideration claim than a chimpanzee; both are living and sentient entities, but a dog is a 

member of our social community. It would be more appropriate, in the western world, to use a 

chimpanzee for medical research than a dog, especially if that dog is someone’s pet. The dog has 

a higher claim to moral consideration than the chimp who may have higher capabilities because 

of its social connection with humans. This idea draws on what Warren will call principle 6, 

which has us give moral consideration to non-humans who have a social relationship to humans. 

Of course, the claim that dogs deserve special moral consideration isn’t true across all cultures; 

some cultures engage in eating dogs rather than regarding dogs as members of a shared 

community. However, the point still remains that some animals have a higher claim to moral 

status than the claim they can make just by being alive. In fact, many organisms that we use for 

food and other human activities tend to have fewer claims to moral consideration than other 

beings.  Humans, for example, have a high claim to moral status and the harm caused to humans 

if these organisms were equal under a uni-criterial theory of life would be high.  

Warren’s approach allows us to weigh the moral status of various entities in a way that 

acknowledges other relevant factors.  

 The second principle Warren identifies is the Anti-Cruelty principle, which states that 

“sentient beings are not to be killed or subjected to pain or suffering, unless there is no other 

feasible way of furthering goals that are (1) consistent with principle’s 3-7; and (2) important to 

 
59 Warren, p. 149. 
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human beings, or other entities that have a stronger moral status than can be based on sentience 

alone.”60 The Anti-cruelty principle brings the idea of sentience into the fore front and allows us 

to recognize that pain or even death is substantially more harmful to organisms that are sentient 

than to those that are not. Consider the fact that to kill a sentient organism is to end the existence 

of a living organism that was not only aware of its being alive (for it can feel), but that might 

have also been living a pleasurable existence. As a result of this sentience it is morally worse to 

kill a sentient organism then to kill one that is non-sentient, for the non-sentient organism was 

not aware nor could it have experienced pain. This principle relies on the idea that pain is pain no 

matter who feels it and demands stronger justifications for harming or killing an organism than 

just the respect for life principle does.61 

The anti-cruelty principle also allows us to rank non-humans in regard to their ability to 

feel. What this means is that it is more morally acceptable to harm lower level organisms than 

higher level organisms. Warren writes: 

We should, in general, be particularly reluctant to harm warm-blooded vertebrate animals 

(birds and mammals), because their capacity for pleasure and pain is more evident, and 

probably more highly developed, than that of most cold-blooded vertebrates (fish, 

reptiles, and amphibians) and most invertebrates. For instance, we should not condone 

the rearing of calves, pigs, chickens, or other sensitive vertebrate animals in quarters so 

crowded that they can scarcely move, unless we are sure that the important human 

interests served by their methods of animal husbandry could not be just about as well 

served in other ways.62 

 

What this principle puts into concrete words is the idea that it is worse to harm animals that are 

warm and fuzzy than those that are cold and scaly. As human beings we feel greater guilt at 

farming or hunting than we do at fishing, most likely because these organisms have a higher 

 
60 Warren, p. 152. 
61 The idea that pain is pain no matter who feels it can be credited to Thomas Nagel who in his book, The Possibility 
of Altruism argued that if we regard our own pain as bad and reason that others should prevent or help alleviate it, 
then consistency requires that we regard the pain others feel as bad as well.   
62 Warren, p.154. 
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degree of sentience than fishes do. Furthermore, it helps explain why we care more for the 

wellbeing of a bird’s nest on our windowsill than the survival of an anthill on our front yard. 

Birds are more capable of experiencing harm than are ants. In fact, many more of us would 

nurture a bird with a broken wing back to health than we would ensure the survival of an anthill. 

 The third principle is the Agent’s rights principle which considers rationality. Recall that 

Kant believed rational beings to be moral agents because they could take morality into account. 

In deciding what to do they could consider the consequences by willing their maxim as a 

universal law.63 The Agent’s Right Principle holds that “moral agents have full and equal basic 

moral rights, including the rights to life and liberty.”64 Moral agents such as humans are not to be 

deprived of their life or liberty without good cause. Animals, on the other hand, which are non-

rational by scientific accounts, are not owed any more liberty or respect for their life than what 

principles one and two entail. Individuals who are willing to sacrifice an animal’s life for that of 

a human will often use this principle to justify their action. They reason that despite the animal 

being alive and being able to experience pain it is not rational, whereas a human is. A human as a 

rational being is not only a moral agent but can have a life plan that an animal could never have.  

 In terms of principle three it may be stated that those with severe mental disabilities do 

not have rights, because they are not rational. Nor could babies have rights since their ability to 

rationalize is not developed until a later stage in life. This is all true under principle three and if 

Warren’s theory of moral status ended at this principle there would be no way to address these 

concerns. However, her theory does not end there. Instead, principle four helps address these 

cases. Principle four is the Human Rights Principle, which states that “within the limits of their 

own capacities and of principle 3, human beings who are capable of sentience but not of moral 

 
63 Warren, p. 156. 
64 Warren, p. 156. 
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agency have the same moral rights as do moral agents.”65 This is due to their ties with the social 

community. To a certain degree, human beings become moral agents by being around other 

moral agents. In a world devoid of other human beings, a single individual could never develop a 

full sense of moral agency. This is because there would be fewer entities to owe any moral 

obligations to. Our lone human would have no reason to care for how his actions impact others. 

Furthermore, they would never gain any moral rights to life or liberty, because those are granted 

and guaranteed by the social community.  

Sentient human beings, including children and the disabled, are capable of being 

members of the society either by their direct participation in it or by the connections they have to 

other full-fledged members. Consider that children, despite eventually developing rationality, 

depend on other human beings at infancy and other stages of development. The disabled, despite 

not being able to develop a full sense of rationality, are loved and taken care of by full members. 

To kill either an infant or a disabled human being would constitute a moral wrong, because of the 

connections they have within the community; these connections make them members of the 

community. “Empathy for disabled members of the human community, and for those who care 

for and about them, requires that they be accorded full moral status.”66 Members of the human 

community, even if they are disabled or young, have interests, interests in life and liberty, that 

are guaranteed to count because of their membership in the social community in which they are 

found. Their interests can affect what those around them ought to do or how they ought to 

behave, especially if those interests matter to other full moral agents. Despite their lack of 

capabilities these entities are human members of the human social community.  

 
65 Warren, p. 144.  
66 Warren, p. 166. 
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The fifth Principle is known as the Ecological Principle and states that “living things that 

are not moral agents, but that are important to the ecosystems of which they are a part, have, 

within the limits of principles 1- 4, a stronger moral status than could be based upon their 

intrinsic properties alone: ecologically important entities that are not themselves alive, such as 

species and habitants, may also legitimately be accorded a stronger moral status than their 

intrinsic properties would indicate.”67 This principle allows us to understand why members of the 

environmentalist community tend to have a higher degree of concern for endangered animals and 

keystone species. The respect for life principle and the anti-cruelty principle already give these 

entities moral weight, but under this principle they are given even higher weight due to their 

importance in the ecological community. Of course, extinctions are a natural part of evolution, 

but extinction rates have increased dramatically as a result of human activities and this has 

caused harm to our ecosystem. Giving greater weight to species that are endangered or play an 

important ecological rule allows us to mitigate these harms. 

The ecological principle “permits us to recognize moral obligations towards water, air, 

plant and animal species, or other elements of the biosphere that are neither living organisms nor 

sentient beings.”68 However, it does not require us to grant these things moral status, because 

they are neither alive nor capable of sentience. It simply requires us to give them a higher degree 

of moral consideration than we otherwise would. If we were to give these things moral weight, 

we would be able to recognize moral obligations to species, oceans, mountains, and rivers, and 

would be less tempted to agree to their destruction. It is important to recognize that ecological 

entities sustain our existence and provide us with recreational opportunities. “There is nothing 

absurd in the recognition of moral obligations to non-living elements of the global biological 
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community that sustains our existence.” 69 Afterall, if the ecological world flourishes, so does the 

human world. 

Principle six is the Interspecific Principle which states that “within the limits of principles 

1-5, non-human members of mixed social communities have a stronger moral status than could 

be based upon their intrinsic properties alone.”70 This principle requires us to give greater moral 

weight to animals that have a social relationship with us than to those who do not. It could be 

argued that a lot of animals have social relationships with us. However, this principle does not 

require that all animals be given an enhanced status. Rather it gives a higher status to animals 

that are socially associated to us. Think of pets. In my example from earlier regarding the dog 

and the chimpanzee, we ascribed more moral consideration to the dog because it was socially 

related to us in the Western World. While most animals are given moral consideration based on 

their being alive and sentient, a social relationship with us can increase the moral worthiness of 

an animal. For example, when deciding what calve to eat for dinner it would be morally wrong 

of me to kill my friend Eric’s cow Milky (who he considers a pet/friend) as opposed to some 

other cow. Milky has a special relationship with my friend Eric and it would cause Eric 

emotional harm if I had Milky for supper. By naming Milky and taking care of her, Eric has 

made a type of bond with the animal that I should respect.  

This bond can be akin to a type of promise, because by treating Milky in an affectionate 

way, Eric has gained its trust. “When humans and animals enter into relationships of mutual trust 

and affection, something akin to a promise is made.”71 Milky trusts that Eric will not hunt her or 

harm her for sport. In return, she may lay down on the pasture with him for hours or show some 
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sign of affection towards him. In fact, animals to which we are affectionate and kind to often 

respond by showing us some form of affection or loyalty. This is easier to notice in traditional 

pets. Cats will often bring dead mice, birds, and lizards to their owner, because they are worried 

that the owner is a poor hunter. Dogs will exhibit loyalty for their owner by protecting them 

against any perceived danger--this is especially true for guard dogs. Consider service animals as 

well. They will take care of their owners without hesitation, and the bond that exists between the 

human and the non-human is usually very strong. It would be morally wrong of me to kidnap a 

service animal and torture it for my own amusement, not just because this would violate the anti-

cruelty principle. Most of us would respond with moral disgust if one of these owners abused 

their pet. Animals with special social relationships should be treated with more moral 

consideration than nonsocial animals, because of their bond with us.  

The last principle in Warren’s framework is The Transitivity of Respect Principle which 

states that “within the limits of principles 1-6, and to the extent that is feasible and morally 

permissible, moral agents should respect one another’s attributions of moral status.”72 What this 

principle asks us to do is consider someone else’s attributions of moral status and when possible 

avoid harming entities that reasonably contain moral status or worth to others. The “Transitivity 

of Respect principle requires that we give fair hearing to other people’s reasons for ascribing to 

certain entities a stronger or weaker moral status than we think appropriate.”73 Of course, this 

does not require that you accept the same moral status attribution as your peer. Rather, it requires 

that you consider their beliefs, which you can reject (after careful reasoning) if these attributions 

are irrational, disrespectful of life, cruel, incompatible with the moral rights of human or non-

human beings, or unfavorable to the health of social or biotic communities. What this principle 
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really means is that we should respect ascriptions of moral status that others may give entities 

when they are reasonable and do not violate the other principles or the moral status of other 

entities. 

In essence, the last principle allows us to give moral consideration to entities that we 

would normally not consider. Warren states that: 

The Transitivity of Respect principle permits us to accord moral status to some entities 

that would have little or none on the basis of the first six principles. For instance, objects 

or places that are considered sacred by some people might not qualify for moral status 

either on the basis of (what we take to be) their intrinsic properties, or on the basis of any 

special ecological value. Nevertheless, protecting these things can be obligatory.74 

 

The principle allows us to grant moral importance to entities that normally would not be 

considered if this boost in moral status does not deny or conflict with other principles. By 

encouraging respect and deliberation regarding ascriptions of moral status this principle allows 

us the opportunity to eventually come to an agreement about the moral status of entities that we 

do not all agree should have any moral worth.   

 Together, these seven principles allow us to take a greater variety of factors into account 

when making decisions about how we ought to behave or what we ought to do. Multi-criterial 

theories of moral status, unlike uni-criterial theories, allow us to have a clear and broader picture 

of all the moral elements or intuitions that we have. Keep in mind that uni-criterial theories often 

fail, not because they select a moral criterion that has no validity, but because they fail to take all 

the relevant factors into account. A theory that can incorporate as many variables together in a 

manner that is reasonable allows us to make better decisions in regard to ethical issues today 

such as abortion, euthanasia, and animal rights. 
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 In the next chapter we will be considering other views of abortion, some of which bypass 

the need for a theory of moral status, because they hold that moral status or personhood cannot 

be granted to the fetus. Joel Feinberg is the main philosopher taking this position and while I 

agree wholeheartedly that the fetus is not a moral person, his view shuts down the abortion issue 

completely. If the fetus is not a person, it has no rights and abortion should be legal and 

unregulated. However, this dismisses the thousands if not millions of Americans that regard the 

fetus as a living entity worthy of legal protections. Warren’s seventh principle, the transitivity of 

respect principle, allows us the ability to acknowledge the concerns of these individuals while 

still allowing abortion. Her theory lets us recognize that the mother is a moral person while still 

allowing us to balance any other factors that may give the fetus some moral worth. By using her 

moral theory and applying it to the abortion debate I will show that Roe v. Wade provides us with 

a sound compromise between the two sets of conflicting interests.  

 However, before moving on I do want to address one point – why should we care for or 

want a theory of moral status that follows our intuition? Warren dismisses uni-criterial theories 

because they fail to account for some of our behaviors and prescriptions of moral worth. I think 

that she is right to dismiss any theory that cannot truly explain why we behave or regard some 

entities with moral consideration. This is especially the case when the theory being dismissed 

fails to explain our behavior or our prescriptions of moral worth in major ways. The point of 

moral theories and ethical philosophies is to help guide our decisions. Any theory that cannot be 

used to guide major ethical decisions fails at its job. Furthermore, since our intuitions are strong, 

we are unlikely to persuade someone to adopt a position that does not accord with their moral 

intuitions. Warren’s theory aligns with these intuitions and helps explain our behaviors, as a 

result, it allows us an easier way to persuade others to see our position. Warren’s theory also 
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provides us with principles to help explain our intuitions as a whole. If an action, position, law, 

or intuition does not align with or opposes these principles, then we can more easily regard that 

action, position, law, or intuitions as flawed. Warren’s theory helps explain and guide our 

decisions in a holistic but critical way, which is crucial due to our role in society.  

As human beings we interact and affect other nonhumans and our actions tend to have far 

reaching effects globally. Our society today is not only larger than it was a century ago but 

continues to grow. We need theories that allow us to recognize our growing effect in the world 

and can help answer some of the biggest social issues today. Theories that highlight the 

importance of sentience, life, and moral agency are useful, but they cannot alone help answer 

questions regarding the ethics of abortion, euthanasia, or address global concerns such as poverty 

and global warming.  
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Chapter 3- Other Philosophical Frameworks regarding Abortion  

Abortion has been given moral thought by a wide range of different philosophers 

including Joel Feinberg and Judith Jarvis Thomson. Joel Feinberg argues that the right to life is 

not a right that the fetus can claim, because it is not an actual person in the normative sense, 

something which I will explain in detail shortly. In the second half of his argument, however, he 

grants the fetus this right in order to show that abortion is not impermissible in all cases. He 

relies on a woman’s jurisdiction over her body to demonstrate the permissibility of abortion in 

cases of rape and contraceptive failure. Thomson, who also grants the fetus a right to life for 

arguments sake, reaches a similar conclusion, by also relying on a woman’s right to bodily 

autonomy. She demonstrates the strength of a woman’s right to bodily autonomy by using the 

violinist example, which will be explained below.  

In what follows, I explore their philosophical frameworks regarding the issue and agree 

with their conclusions. Both these additional perspectives, much like Warren’s theory of moral 

status, allow us to take different factors into account when deciding if abortion is permissible. 

However, because neither Feinberg nor Thomson truly believe that the fetus has a right to life, 

we cannot rely on their frameworks alone to persuade the anti-abortionist. Warren’s theory is the 

only one that does not fully shut down the debate from the start. Her theory allows us to 

acknowledge their points, but later rejects them in a manner that is justifiable. Recall that 

Warren’s theory presents us with principles that help explain our intuitions and our behaviors. If 

an anti-abortionist denies her theory when it regards abortion, they would have to show why 

those principles that help explain our behaviors and intuitions in other aspects, do not apply with 

the same force to abortion. It is only by acknowledging the other side first, and then rebutting 

them, that we are able to truly persuade them to see our position.  
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A Defense of Abortion – Judith Jarvis Thomson  

Thomson begins by granting the premise that the fetus is a life at the moment of 

conception, something which Feinberg argues the fetus does not have because it is not a moral 

person, but which he also grants in order to show whether or not abortion is immoral. Thomson 

explains that granting this means the anti-abortion argument is something like what follows. 

Every person has a right to life and therefore so does the fetus. Of course, the mother has a right 

to decide what happens in and to her body. However, a person’s right to life is stronger and more 

stringent than the mother’s right to decide what happens to her body, and so the fetus rights 

outweigh the mother’s rights to bodily autonomy.  Since the right to life is surely stronger than a 

mother’s right to bodily autonomy abortion is impermissible. However, Thomson argues against 

the right to life being stronger than a mother’s right to autonomy through the violinist thought 

experiment.  

You wake up in the morning and find yourself back to back in bed with an unconscious 

violinist. A famous unconscious violinist. He has been found to have a fatal kidney 

ailment, and the Society of Music Lovers has canvassed all the available medical records 

and found that you alone have the right blood type to help. They have therefore 

kidnapped you, and last night the violinist's circulatory system was plugged into yours, so 

that your kidneys can be used to extract poisons from his blood as well as your own. [If 

he is unplugged from you now, he will die; but in nine months he will have recovered 

from his ailment and can safely be unplugged from you]. 75 

 

Thomson explains that she imagines that any individual in such a position would regard the 

impermissibly of unplugging oneself from another entity which you are keeping alive as 

outrageous. This outrage stems from the limits of the right to life, which does not include the 

right to use another person's body, and so by unplugging the violinist you do not violate his right 

to life. You do deprive him of something – mainly the use of your body for survival – but he has 

 
75 Judith Jarvis Thomson, “A Defense of Abortion,” Philosophy & Public Affairs 1, no. 1 (1971): 49–50. 



38 
 

no right to your body. "If you do allow him to go on using your kidneys, this is a kindness on 

your part, and not something he can claim from you as his due."76  

Thomson, through the violinist example, shows that at the very least abortion is 

permissible in cases of rape. You did not consent to being pregnant the same way you did not 

consent to having the violinist plugged into you in the hypothetical. Neither the fetus nor the 

violinist have a right to the use of your body, but if this is true in cases of rape, there has to be 

something that diminishes the right to life of the rape fetus, but not any other fetus. Strong 

opponents of abortion realize that there’s a discrepancy in saying that abortion is permissible in 

rape cases, especially if the argument is that every human entity has a right to life. Some of these 

individuals respond by declaring that no exception exists to the immorality of abortion, because 

the right to life is equal for every human: to kill the fetus would be murder. Since the right to life 

is equal regardless of the circumstances these strong opponents of abortion argue, abortion is 

impermissible even for the sake of the mother’s life. Thomson refers to this view of abortion as 

the extreme view and she takes issues with it, because it fails to realize that a right to something 

imposes a duty on someone else to provide it. If the violinist has a right to life, that imposes a 

duty on you to allow him the use of your body, which is not a right that he can have. 

What the anti-abortion position fails to realize is that they often don’t provide a good 

justification as to why we should value the fetus’s right to life more than the woman who is 

already alive. The most popular justifications I’ve heard either stem from religious doctrine or 

ideology regarding the sanctity of life and the innocence of the fetus. Alternatively, there’s the 

argument that the mother accepted the risk of pregnancy. However, in a scenario similar to the 

violinist, a woman who was raped did not accept this risk. Thomson addresses this and we will 
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be exploring it later on. The point remains, however, that neither of these ideas provide a 

sufficient justification as to why life should be the only factor to consider or why the fetus’s life 

should matter more. The mother under Warren’s theory is already a moral agent with moral 

rights, the fetus is not. She’s not only alive, conscious, self-aware, and rational, but she’s a full-

fledged person. The idea of what makes a person a person worthy of rights is addressed in detail 

during the Joel Feinberg section, as he explains the difference that exist between a genetic person 

(a human being) and a moral person. What abortion critics fail to see is that there are other 

factors and moral considerations to consider before ruling that the fetus should be saved. 

 Thomson also takes issue with the common method of making a woman's right to abort 

contingent on the willingness of a third party to administer the abortion. Thomson acknowledges 

that in many cases a woman’s right to a safe abortion hinges on the willingness of a doctor to 

perform the procedure. If said doctor refuses to administer one, then the woman is denied her 

right to bodily autonomy. She states that to base the woman's right on the acquiescence or refusal 

of a doctor is to ignore the mother's full personhood, and subsequently, her rights to her body. 

“But it seems to me that to treat the matter in this way is to refuse to grant to the mother that very 

status of person which is so firmly insisted on for the fetus. For we cannot simply read off what a 

person may do from what a third party may do.” 77 To illustrate this point Thomson presents the 

following example:  

Suppose you find yourself trapped in a tiny house with a growing child. I mean a very 

tiny house, and a rapidly growing child—you are already up against the wall of the house 

and in a few minutes, you’ll be crushed to death. The child on the other hand won't be 

crushed to death; if nothing is done to stop him from growing, he'll be hurt, but in the 

end, he’ll simply burst open the house and walk out a free man.78 
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Thomson understands and concedes that in this situation, a third party cannot make the choice to 

kill either the mother or the child. She would be completely understating if a bystander went, 

“there’s nothing we can do for you. We cannot choose between your life and his, we cannot be 

the one to decide who is to live, we cannot intervene.” 79 However, she doesn’t agree that this 

third-party impermissibility equates to the mother’s own impermissibility to choose abortion. 

This third-party impermissibility does not mean that the person being crushed cannot act in self-

defense and attack the child to save his or her own life.  

Using this house metaphor as a way to understand pregnancy, especially pregnancies in 

which the mother’s life may be at risk, Thomson shows how the right to life is not absolute. In 

the previous example, the mother can be thought of as the house, and the fetus can be thought of 

as the growing child threatening to crush the house. In such a case, abortion cannot be thought to 

be impermissible: the mother's life is being threatened, and the fetus is the one who threatens it.  

Of course, for a third party to decide that the fetus should be aborted or to help abort it might be 

regarded as impermissible, for both entities – the mother and the fetus - are innocent of 

wrongdoing, and to choose who gets to live and who dies in these circumstances would be 

inappropriate. The mother is not at fault, for she’s not responsible for the fact that her life is 

threatened. Nor is the fetus at fault either, for it can’t control the circumstances that threaten the 

mother’s life.  However, the impermissibility of a by-stander choosing or acting does not extend 

to the mother. The person threatened can intervene, which means a mother can rightfully abort. 

Thomson states: 

What we have to keep in mind is that the mother and the unborn child are not like two 

tenants in a small house, which has, by unfortunate mistake, been rented to both: the 

mother owns the house. The fact that she does adds to the offensiveness of deducing that 

the mother can do nothing from the supposition that third parties can do nothing. But it 
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does more than this: it casts a bright light on the supposition that third parties can do 

nothing. 80 

 

If we believe that no one may help the mother obtain an abortion because it is impermissible to 

choose who lives and who dies in any circumstances, then we fail to acknowledge the mother's 

right over her body. To illustrate the absurdity of arguing that no one can intervene, despite the 

fact that the mother owns her own body, Thomson uses another example: 

If Jones has found and fastened on a certain coat, which he needs to keep him from 

freezing, but which Smith also needs to keep from freezing, then it is not impartiality that 

says “I cannot choose between you” when Smith owns the coat. 81 

 

Thomson, through this example, illustrates that we are not personally obligated to help the 

mother if we don’t want to choose between her and the fetus. However, it does not mean that she 

can’t act or that no one else may intervene, because after all it is her body, she owns it. Consider 

the coat example: while Smith is entitled to his coat, any individual who passes by and notices 

the situation has a right to refuse to lay hands on Jones, so that Smith may get his coat back. In 

fact, Thomson contends that when a pro-lifer expresses the belief that “no one may choose” what 

they are really meaning to express is – that they have a right to refuse to cause harm to someone 

else, even if it is just to do so.  They don’t mean that no one can choose between the mother and 

the fetus, but that they cannot choose, that they will not act. These individuals consider abortion 

to be the killing of the fetus and for them to endorse the act is as bad as performing it. They may 

agree that it is unjust that the fetus is using the mother at the expense of her life, but they can’t 

help here, because if they do, they are hurting another being. One who has not hurt them or who 

never intended to hurt the mother either. Thomson, however, responds to this idea through 

reference to the coat example. The fact that you will not lay hands on Jones so that Smith can get 
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his coat back, does not mean that Smith or another passer-by can’t rightfully act to ensure that he 

does get it back. It is Smith’s coat and the fact that they both may need it to survive does not 

diminish Smith’s ownership and right to it.  

So far Thomson has addressed the permissibility of abortion in rape cases and in cases 

where the fetus presents a threat to the mother’s life. In both these cases, abortion was found to 

be permissible not simply because it’s the woman’s body, but also because other factors aid in 

defending the procedure:  the lack of consent in the case of rape, and the threat to life where 

pregnancy would harm the mother. However, she believes that even in some cases of voluntary 

intercourse where a healthy pregnancy is achieved, abortion is permissible. To depict an example 

of a pregnancy that was the result of voluntary intercourse Thomson presents the people-seed 

scenario: 

Again, suppose it were like this: people-seeds drift about in the air like pollen, and if you 

open your windows, one may drift in and take root in your carpets or upholstery. You 

don’t want children, so you fix up your windows with fine mesh screens, the very best 

you can buy. As can happen, however, and on very, very rare occasions does happen, one 

of the screens is defective; and a seed drifts in and takes root. 82 

 

In this example, the people-seeds that fly in through the window represent conception, despite 

the precautionary mesh screen, which functions as contraception. The woman who in this 

example does not want a pregnancy takes the steps to protect herself, but still voluntarily “opens 

the window.” In the event that a people-seed does take root many will deny her the right to an 

abortion because she willingly opened the window, even if the conception was the result of a 

defect in the mesh screens. However, Thomson disagrees. Those who oppose abortion may claim 

that the woman could’ve lived her whole life without opening the window or in a bare house 

without any furniture or carpets, which while true is not a good argument. The argument here is 
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that because a woman voluntarily exposed herself to a minimal risk of pregnancy, if she does get 

pregnant the resulting fetus has a right to the use of her body, because she willingly took the risk. 

However, by that same logic, a woman could prevent rape by never going out or by having a 

hysterectomy. Thomson explains that what can at best be claimed by “voluntary” pregnancy is 

that there may exist cases where the fetus does have the right to the use of a woman’s body, 

which makes abortion more impermissible and akin to killing. 

 If a woman chose to be pregnant or was trying to conceive a child it would be 

impermissible of her to abort the fetus, because she assumed the responsibility of pregnancy. 

This is the argument that Thomson is endorsing here. In cases of rape and harm to the mother, 

the mother has not consented to the use of her body in such a way. However, even in cases where 

the mother did consent or wanted the pregnancy, it is not correct to state that the fetus’s right to 

life is equal to that of the mother. The mother has a right to life because she is a moral person, 

and the underlying assumption for why abortion is wrong has always been that it violates the 

fetus’s right to life: but the fetus is not a moral person. Nor does it have enough claims to moral 

consideration, under Warren, to outweigh the mother’s moral status. A fetus cannot and does not 

have the same rights as the mother, because it is not a person. It may be a human being and a 

potential moral person, but potential is not the same as actual. The fetus is not yet a person and 

does not have the same rights as actual persons. What the fetus has going for it are things that we 

can consider under Warren’s framework – the fetus has the principle of respect for life and the 

transitivity of respect principle in its corner. However, the question is are these principles enough 

to grant that abortion is always impermissible and I don’t think that they are.  

It is also important to note that Thomson is not pro-killing as many pro-lifers conceive of 

those who defend abortion—she is pro-removal. If the fetus can survive after an abortion than 
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that fetus should be given the right to life, but that right to life does not always equate to a right 

to use the woman’s body. Remember that a right to something imposes a duty on someone else 

to provide that right, which is not always appropriate or morally sound. Even in cases of 

voluntary pregnancies, the argument needs to be built on the dependency of the fetus on the 

mother in order to carry any imposition. The mother who voluntarily took the risk of pregnancy 

is now required to allow the use of its body to the fetus not only because she willingly exposed 

herself to the possibility, but because it depends on her for its survival. She voluntarily took the 

risk and is now required to provide the fetus support, because it is dependent on her and she 

consented in one way or another. This argument is only true if both entities are moral persons, 

and we will see below that Feinberg shows that that is not the case. Furthermore, in cases of 

rape, serious harm to the woman’s health, or even in cases of defective contraception, the fetus’s 

right to life is not absolute, according to Thomson. However, neither are abortion rights absolute. 

Thomson, as I mentioned earlier, does not believe abortion gives a mother the right to kill her 

fetus. If the procedure results in the death of the fetus then so be it, but if it happens to survive 

that fetus cannot later be killed. If the fetus survives the abortion and is now out of the womb it 

cannot be killed. The fetus is no longer intruding on the mother’s bodily autonomy. Neither is 

Thomson willing to give an abortion to a late term pregnant woman who now doesn’t want the 

fetus merely because she wants to go on a vacation instead of postponing her trip. 

 Of course, this makes sense. Aborting a fetus after 7 months does not only appear 

unreasonable but may very well be if the mother does not provide us with any compelling 

justification. If the fetus does have the right to life and that life is equal to the that of the mother, 

then the mother has to show why she should be able to abort the fetus. She has to be able to make 

a showing as to why her life should be weighed more than the fetus. The want not to postpone a 
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trip does not seem like the kind of justification that would qualify. If her husband left her or she 

lost her job or both these things happened however, then she may have the right to an abortion. 

In these cases, the woman may not be in the best position to take care of herself, and adding a 

child to the mix will most likely exasperate her situation. Without the appropriate resources and 

support system the mother may not be in a position to care for a child. Certain circumstances can 

make it so that either she or the child will be harmed and if this potential harm is real then what 

justifies the belief that abortion is still impermissible? I don’t think anything does, because in 

order to even consider the impermissibility of abortion we have to grant moral status/moral 

worth to an entity that is not yet alive or a moral person. 

Another thing to consider is whether abortion is impermissible if the fetus has a gene that 

causes an incurable and/or debilitating disease. If abortion is impermissible in all cases as those 

extreme view anti abortionists hold, then the mother is not only forced to carry the fetus for 9 

months but may now be forced to take care of a being who will be wholly dependent on her for 

the rest of its life. While a mother may consent to a pregnancy, I would find it hard to argue that 

she consented to having responsibilities or struggles of this magnitude as well, since these types 

of pregnancies are not the norm. It seems logical to me that the person who would have to 

support and undergo the most hardships to take care of someone else should be asked if they can 

and want to. Certain conditions make the quality of life of the person experiencing them 

extremely low. Fetuses with conditions that affect their quality of life in enormous ways may 

never be able to find the same fulfillment in life as is obtained by persons without such 

disabilities. The reason why life is so precious to us humans is because of what we can make out 

of it, because of the goals and ambitions and life plans that we can have, and not all humans are 

born able to live these types of lives. These are all factors that should matter and should be 
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considered when thinking about the morality of abortion, but unfortunately the way abortion is 

framed within the United States today does not allow these conversations to occur. 

What Thomson does is provide a way of balancing out interests, something which both 

Roe v. Wade and Warren’s framework of moral status also do. In Thomson’s view the right to 

life is not absolute and can’t be held to impose a duty on a woman to carry a fetus to term when 

the pregnancy was the result of rape, can lead to the death of the mother, or was the result of 

defective contraception. The woman’s right to her body and her own right to life outweigh the 

fetus’s rights in these cases. However, if after the abortion the fetus survives or if a woman is 

requesting one at a late term in the pregnancy for an insufficient reason then the right to life of 

the fetus outweighs those of the mother. However, this is only the case if the fetus does have the 

right to life, and as Joel Feinberg argues and I will discuss in the next section, the fetus does not 

have such a right. 

 Those who criticize Thomson’s perspective argue that the violinist example is not the 

best way to think of pregnancy. For one, it only really allows abortion in cases of rape, but 

furthermore if we adopt utilitarianism the argument is not morally sound. A utilitarian 

calculation would lead us to conclude that you are morally obliged to stay connected to the 

violinist, because it results in more utility. Even if being attached to him causes you great 

unhappiness and even if you are bed ridden for those 9 months, the violinist can live an entire 

life of happiness and achieve so much more than had he died. Eventually you will both be free 

and alive and there’s more utility this way than if only one of you survived. However, Thomson 

is not a utilitarian and there’s quite a few issues with the theory of utilitarianism. Utilitarianism is 

a perspective which holds that you should do what leads to the greatest utility or happiness, 

meaning that all that matters under this moral perspective is the consequences of an action. If 
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you were the sheriff in a town where a crime was committed by a black man for example, and 

now people are threatening to lynch every black man they see unless the person responsible is 

held accountable, it would be, on a utilitarian theory, moral of you to arrest an innocent black 

man, because this way you ensure the greatest utility by saving lots of innocent lives. Ideas such 

as justice disappear under any theory that only concerns itself with consequences as opposed to 

principles. 83 

I agree with Thomson’s conclusion even if the violinist and other analogies are not the 

best parallel to pregnancy. Keep in mind that the violinist example is only a good analogy for 

cases where the woman was raped; it is of little use to us if the woman consented to the risk of 

pregnancy. These analogies also fail us if we take theories such as utilitarianism into account. All 

that being said, however, I consider perspectives on abortion that require a balancing of interests, 

factors, or rights as more useful and appropriate than those that rely on some idea that the right to 

life is absolute or that abortion is unjustifiable. This is because the fetus and the mother are not 

both moral persons. This balancing is exactly what we do in the legal world. For example, your 

right to liberty can be taken away if you commit a felony and the state can deny you the right to 

practice your religion if it has a compelling or important interest in doing so. Legal tests that 

involve the idea of strict scrutiny or heightened scrutiny are used so that the court can weigh the 

interests of the state against the rights of the citizenry. To hold that we will not use a similar 

 
83 However, this is only true for Act utilitarians who choose what to do based on which action will give the greatest 
utility. Rule utilitarians would oppose the punishing of the innocent man because in order for punishment to 
achieve the greatest good the person being punished has to be guilty.  What allows punishment to achieve the 
greatest good is the rule that you should only punish those guilty of a crime. Any exception that is made to this rule 
cannot ensure that the act of punishing is truly achieving the greatest good. In fact, great disutility could exist in 
this exception, if people found out that the man was innocent. For example, the people would no longer trust the 
police or the courts that sanction the punishment. For a more detailed explanation of these two forms of 
utilitarianism, especially when regarding punishment, please refer to John Rawl’s article, “Two Concepts of Rules,” 
which can be accessed through JSTOR. 
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weighing of interests, factors, and rights on the topic of abortion, but will in every other legal 

question seems hypocritical and baseless. What we end up doing is placing a greater emphasis on 

the rights of an entity without considering the rights of the other party, which in many cases 

leads to the denial of rights and personhood to the mother even though she has more claims to 

them than the fetus.  

Thomson’s perspective on the issue exposes us to the fact that the issue of abortion may 

be one where rights may need to be weighted in order to decide, but only if the fetus has such a 

right. The right of the fetus, if it has any, needs to be weighed against the mother’s rights and 

interests as well. If this is true, which I think we can all agree is true, then the question becomes 

why isn’t a perspective such as utilitarianism enough? The answer is that the interests and rights 

of the fetus do not actually weigh the same as the mother, because the fetus is not a moral 

person. Warren introduces us to a theory of moral status that may give the fetus some claims to 

moral worth. However, as Feinberg argues, the fetus is not a moral person the way anti-

abortionists insist that it is. The fetus does not have the right to life, because rights are things 

only persons can be given. To be a person means so much more than belonging to the species 

Homo Sapien, as we shall shortly see. 

Abortion - Joel Feinberg 

 Joel Feinberg starts his discussion of abortion by pointing out that the issue involves two 

distinct questions: 1) The Problem of the Status of the Fetus and 2) The Problem of the Conflict 

of Claims. The Problem of the Status of the Fetus involves the central question of “at what stage, 

if any, in the development between conception and birth do fetuses acquire the characteristic 

(whatever it may be) that confers on them the appropriate status to be included in the scope of 
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the moral rule against homicide – the rule “thou shalt not kill?”84 The Problem of Conflict of 

Claims involves questions that grant personhood status but ask if killing the fetus once it 

qualifies for personhood constitutes homicide if another agent, the mother or a third party, has 

higher/stronger moral claim(s) than the fetus. It may be possible that despite the fetus having a 

claim to personhood, abortion may be a justified homicide because of these stronger claims. 

 Feinberg first addresses the question of the status of the fetus, since we must first address 

this question to arrive at the second one. Recall that Thomson simply grants that the fetus has the 

right to life and then moves on to discuss if the mother has any right that can trump the fetus’s. 

Feinberg believes that to correctly address this first question we must separate the concept of 

person from that of a human being. He states that we need a criterion that separates what it 

means to be a human being from that of what it means to be a person. A zygote and a brain-dead 

comatose individual are both human beings but are not morally considered to be persons. On the 

other hand, some beings, such as Superman for example, are moral persons but not human 

beings. 85 The distinction Feinberg is trying to illustrate here is between normative persons and 

descriptive persons. “To be a person in the normative sense is to have rights, or rights and duties, 

or at least to be the sort of being who could have rights and duties without conceptual 

absurdity.”86 Whereas, “when we use the word person in [the] wholly descriptive way we are not 

attributing rights, duties, eligibility for rights and duties, or any other normative characteristics to 

the being so described. At most we are attributing characteristics that may be a ground for 

 
84 Joel Feinberg, “Chapter Two - Abortion,” in Freedom and Fulfillment: Philosophical Essays (New Jersey: Princeton 
University Press, 1992), 38. 
85 Shelly Kagan, “What’s Wrong with Speciesism? (Society of Applied Philosophy Annual Lecture 2015),” Journal of 
Applied Philosophy 33, no. 1 (February 2016): 1–21, https://doi.org/10.1111/japp.12164. In this article Kagan talks 
about the difference morally between animals and other persons. He argues that Superman is in fact a person – he 
exhibits the same feature us humans also do, such as rationality and consciousness, for example. 
86 Feinberg, 40. 
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ascribing rights and duties.” 87 In order to grant personhood status in the normative sense we 

need a criterion of personhood in the commonsense or descriptive sense that allows us to 

understand what qualifies as a person. 

 When we consider what it means to be a person or how we know that our siblings, 

parents, and friends are persons many of us would respond that they are persons in the 

commonsense way of thinking about persons because they are capable of rationality and self-

awareness. What makes superman a person in the descriptive sense despite the fact that he is not 

biologically human is that he too is self-aware and has some form of rationality. “In the 

commonsense way of thinking, persons are those beings who, among other things are conscious, 

have a concept and awareness of themselves, are capable of experiencing emotions, can reason 

and acquire understanding, can plan ahead, can act on their plans, and can feel pleasure and 

pain.” 88 Feinberg calls these criteria C and then inquires about what the relation is between 

having C and being a person in the normative (moral) sense. He explains that a lot of theories 

about what a being needs to be a normative person can be encompassed by a description or 

inclusion of C. 

He starts first by talking about The Species Criterion, which holds that “all and only 

members of the biological species Homo Sapiens, ‘whoever is conceived by human beings,’ are 

moral persons and thus entitled to full and equal protection by the moral rule against 

homicide.”89 This perspective offers the advantage of extending protections to the fetus, zygote, 

and embryo – “we owe it to these minute entities themselves not to kill them, for as members of 

the human species they are already possessed of a full right to life equal in strength to that of any 

 
87 Feinberg, 42. 
88 Feinberg, 43. 
89 Joel Feinberg, 46. 
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adult person.”90 However, this criterion falls into difficulties when we consider the possibility of 

entities such as Superman, who is a moral person, but not human. Furthermore, we have human 

beings who can be doubted to be full moral persons, such as comatose human beings. Feinberg 

argues that the only way to defend this criterion is by reference to a theological argument: “for 

example, that all Human beings (including human fetuses) and only  human beings (thereby 

excluding all nonhuman animals and possible beings from other planets) are moral persons 

because God has made this so.”91 He thinks that this is not a sufficient justification because there 

is no specific reason as to why we should suppose that God has made it so. 

Feinberg then moves on to address The Modified Species Criterion which holds that “all 

and only members of species generally characterized by C, whether the species is Homo sapiens 

or another and whether or not the particular individual in question happens to posses C, are 

moral persons entitled to full and equal protection by the moral rule against homicide.” 92 

Feinberg explains that this modified view helps take care of the objections to the original 

position, because it allows nonhumans with “moral” capacities to be considered. However, the 

major difficulty with this view according to Feinberg is that it requires further explanation as to 

how possessing C determines moral personhood when applied to species instead of individual 

cases. If we were to discover that chimpanzees have C (self-awareness, consciousness, 

rationality, etc) what makes having these characterizes the same as having moral rights? Such a 

theory cannot explain why having C grants these rights. Furthermore, even if an entity such as a 

chimpanzee has C they may still not qualify for personhood. As John Vorhaus explains, 

 
90 Joel Feinberg, 46. 
91 Joel Feinberg, 46. 
92 Joel Feinberg, 47. 
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personhood is granted to entities that can participate in human social practices.93 Even a disabled 

human who may not have all of C can be granted personhood if they can participate even in a 

limited form. However, this point does not help the fetus, for the fetus cannot yet interact in any 

human social practice.  

Feinberg then discusses the Strict Potentiality Criterion which holds that “all and only 

those creatures who either actually or potentially possess C (that is, who either have C now or 

would come to have C in the natural course of events) are moral persons now, fully protected by 

the rule against homicide.”94 This criterion allows us the same freedoms as the Modified Species 

Criterion, for we can now protect fetuses and other entities that will or now have C, but it does 

run into difficulties, including the fact that having the potential for C still does not explain why C 

is necessary for personhood. Another issue is that the potentiality argument extends further than 

the zygote to the spermatozoon and the unfertilized ovum. They too have the potential to become 

persons and therefore should be protected as well, but that does not explain our moral intuitions 

or make much logical sense. It goes too far. The second difficulty is that potential does not entail 

actual rights. You can have the potential to become the next president of the United States, but 

that does not mean that you are. You can have the potential to be denied entry into the United 

States the next time you’re at the border, but that does not mean that you will or have been 

denied. The potential to have anything, whether that’s rights or something more trivial, does not 

equate to actually having that thing. As we can see by the examples provided, potentiality is not 

the same as actuality. A potential right is NOT an actual right. Feinberg states that at best this 

 
93 John Vorhaus, “Sharing in a Common Life: People with Profound and Multiple Learning Difficulties,” Res Publica 
(13564765) 23, no. 1 (February 2017): 61–79, https://doi.org/10.1007/s11158-015-9306-x. 
94 Joel Feinberg, “Chapter Two - Abortion,” 47. 
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potential can be grounds for possible duties towards potential persons, but not grounds for rights, 

because to hold that potential is the same as actuality is to commit a logical error.  

The next criterion is a modification of the previous one and is titled the Modified or 

Gradualist Potentiality criterion, which holds  that “ potential possession of C confers not a right, 

but only a claim, to life, and that claim keeps growing stronger, requiring ever stronger reasons 

to override it, until the point when C is actually possessed, by which time it has become a full 

right to life.”95 The great advantage of this perspective is that it allows us to recognize claims. 

The more the fetus develops the stronger its claim to rights become. Of course, there is not a line 

we can draw as the fetus develops to help us state the fetus now actually has the right to life once 

that line is crossed. However, under this perspective, the fetus’s claim to right grows as it grows. 

These developing claims can be weighed against the mother’s or another third party’s such as the 

father or a doctor. “For the first weeks of its life, the fetus (zygote, embryo) has hardly any claim 

to life at all, and virtually any reason of the mother’s for aborting it will be strong enough to 

override a claim made in the fetus’s behalf.” However, this becomes less true at later stages such 

as the point of viability or after. Feinberg notes that the same objection to the potentiality 

argument still exists here though. “Being almost qualified for rights is not the same thing as 

being partially qualified for rights; nor is it the same thing as being qualified for partial rights, 

quasi-rights, or weak rights.”96 A stronger claim does not mean actual possession of a right.  

The last perspective Feinberg considers is the Actual-Possession Criterion which holds 

that “at any given time t, all and only those creatures who actually possess C are moral persons at 

t, whatever species or category they may happen to belong to.”97 This view recognizes as persons 
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only those individuals who possess C. “Moral personhood is not established simply by species 

membership, associations, or potentialities. Instead, it is conferred by the same characteristics 

(C) that lead us to recognize personhood where we find it.”98 Feinberg seems particularly fond of 

this criterion for personhood and believes it to be the correct one, because he believes it is no 

coincidence that we recognize persons as moral if they have C. Since the fetus does not have C 

and having C is what allows us to recognize an individual as a person, the fetus cannot be 

regarded as a person, and cannot be granted the same rights as a person would be granted. For 

Feinberg this is where the abortion issue should end: the fetus is not a person for it lacks C, and 

since it is not a person it has no rights, meaning abortion is not impermissible.  

The characters that confer commonsense personhood are not arbitrary bases for rights and 

duties, such as race, sex, or species membership; rather they are the traits that make sense 

out of rights and duties and without which those moral attributes would have no point or 

functions. It is because people are conscious; have a sense of their personal identities; 

have plans, goals, and projects; experience emotions; are liable to pains, anxieties and 

frustrations; can reason and bargain, and so on – it is because of these attributes that 

people have values and interests, desires and expectations of their own, including a stake 

in their own futures, and a personal well-being of a sort we cannot ascribe to unconscious 

or nonrational beings. Because of their developed capacities they can assume duties and 

responsibilities and can have and make claims on one another. Only because of their 

sense of self, their life plans, their value hierarchies, and their stakes in their own futures 

can they be ascribed fundamental rights. 99 

 

However, Feinberg acknowledges that this criterion has one serious difficulty, namely that it 

denies moral personhood to infants. Afterall, infants do not have all attributes of C. Under this 

view the killing of an infant would not be wrong, but we know that it is wrong, which allows 

critics of this view to argue that we should reject this criterion all together. However, if we use 

Warren here, we can explain why it is wrong to kill an infant. Infants are not only alive, but 

sentient, and are to be granted moral considerations under Principles 1,2, and 4.  Principle 1 is 
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the respect for life principle, which grants moral consideration to living entities, principle 2 is the 

Anti-Cruelty principle, which grants moral considerations to sentient beings, and principle 4 is 

the Human right’s principle, which grants living human entities who are sentient the same moral 

rights as moral agents. Since infants qualify for moral rights, rights such as the right to life, under 

Principle 4 they cannot be killed. They also have the potential to participate in human social 

practices and should be granted personhood under Vorhaus’s view. 

 However, this may be a little confusing to some since I just argued that potentiality is not 

the same as actuality, which is true, but Vorhaus explains that it is best to treat those entities with 

a limited capacity to participate in human relationships as if they have that potential. Infants have 

the potential to participate in human relationships even if it that potential is limited. The fetus on 

the other hand does not have that potential, because it is not yet a member of the human world. 

Furthermore, keep in mind that the infant as a living and sentient being is protected under the 

Human rights principle, which also address the difference in potential between the fetus and the 

infant. While the fetus does have the potential to become a person it is not yet sentient. Sentience 

is the prequalification for principle 4 (The Human Right’s Principle) – “within the limits of their 

own capacities and of principle 3, human beings who are capable of sentience but not of moral 

agency have the same moral rights as do moral agents.”100 Meaning that despite the fetus’s 

potential for life it cannot be granted the right to life in the same manner infants can be granted 

that right, fetus’s are not sentient beings.  

 Feinberg also addresses this infant objection by calling attention to the difference that 

exists between killing a normal infant and one that is severely diseased or deformed. His 

argument, which I now turn to, draws on utilitarianism, although a Kantian perspective would 

 
100 Mary Anne Warren, Moral Status - Obligations to Persons and Other Living Things (Oxford: Clarendon Press, 
1997), 183. 
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also work, which I will address shortly. Keep in mind that infants do not show C for a while. 

Since they do not yet have C, they do not yet have rights. “If this view is correct, then we can 

destroy hopelessly malformed infants before they grow into moral persons, thus saving them 

from a longer life that would be so horrible as to be “not worth living,” and this can be done 

without violating their rights.”101 In fact, it is possible to conceive that not killing these 

individuals before they reach moral personhood is itself a wrong. Consider the fact that these 

entities will reach moral personhood, but be denied the ability to reach their goals, and may 

suffer greatly as a result of their disabilities. This is why Vorhaus encourages us to treat the 

disabled as if they can fully participate in society. By treating them as if they can, not only are 

we encouraging them to, but we’re addressing our own biases about the capacities of the 

disabled. The point here, however, is that in a utilitarian calculation, killing these beings before 

they become moral persons would be the correct thing to do, since it minimizes disutility. We 

would ensure that they do not live a life of suffering. However, it has to be shown without any 

shadow of doubt that the infant in question has no hope of a painless or fulfilling life, meaning 

that the infanticide of a diseased or deformed child is only permitted in extreme cases.  

 It is these utilitarian calculations that can make abortion wrong even under the actual-

possession criterion. What I mean by this is that under utilitarianism we can kill a deformed 

infant to protect it from the disutility a life of limited capabilities and potential can bring. 

However, under utilitarianism the argument that there’s more utility in not allowing abortion can 

also be made. Keep in mind that “since the fetus does not actually possess those characteristics 

(C) that we earlier listed as necessary and sufficient for possessing the right to life, [that] the 

fetus does not posses that right.” 102  Neither does the healthy infant possess the right to life, 
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because it still lacks most characteristics as C. A utilitarian could make the argument that not 

killing healthy infants and fetuses despite them not having moral personhood is best, because it 

increases the sanctity of life. Also consider the utilitarian argument Thomson made earlier, that 

there’s more utility in saving the violinist, even if it means 9 months of discomfort. Under a 

utilitarian perspective, if we view these entities as full persons, we ensure that they are treated as 

such, and we grant them the opportunity to develop into full-fledged persons. This idea of the 

sanctity of life or Respect for persons is actually a Kantian idea – if a being is rational and can 

use rationality and apply moral standards, they are to be considered a person worthy of respect.  

The utilitarian argument that we should extend personhood to healthy infants and fetuses 

so that we may protect these lives and allow them to develop into full members of human society 

was also what Justice Blackmun had in mind when he stated that the state could consider the 

potential for life of the fetus. As a result of this utilitarian argument (which can also be given a 

Kantian interpretation) it is plausible the correct view of the issue is that of the modified or 

gradualist potentiality criterion, since it allows a balance of claims. “As we have seen, there are 

reasons relevant to our moral decisions other than considerations of rights, so that sometimes 

actions can be judged morally wrong even though they violate no one’s rights.”103 However, this 

is true only if we choose to bring utilitarianism and Kantianism into the abortion argument. I 

have already touched based as to why utilitarianism is not the best moral perspective – it judges 

the morality of an action only by its consequences. Bringing Kantianism into the abortion debate, 

however, works to our advantage, because the fetus is not a rational entity. Recall, that if a being 

has the ability to use rationality under Kant then we grant that being moral status. The fetus does 
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not have rationality.  Of course, neither do healthy infants, but under Warren’s perspective we 

can support Vorhaus and extend personhood to infants without also extending it to the fetus.  

So far, we have addressed question 1, at what stage if any does the fetus acquire the 

characteristics that enable us to consider it a person. As we have seen, Feinberg does not believe 

that the fetus has these characteristics, which he calls C. These characteristics include things such 

as self-awareness, rationality, and the ability to experience emotions, as well as pleasure and 

pain. He calls this view of personhood the actual-possession criterion and then defends it against 

it’s most serious counterargument – that it denies personhood to infants who we do deny the 

right to life to. Those who oppose Feinberg’s actual-possession criterion of moral personhood, 

argue that the correct theory is that of the gradualist potentiality criterion. However, by using 

Warren we are able to aid Feinberg and denying the correctness of this view. Ultimately, the 

fetus cannot be granted personhood because it does not posses C, nor does it have the same claim 

to personhood under principle 4 (the human right’s principle) as infants do. We can now move to 

the second question – the conflict of claims.  

The conflict of claims refers to the conflict that exists between the woman’s discretionary 

right to choose and that of the fetus’s right to life. A woman has the right to choose whether or 

not she has an abortion, and this is a decision only she can make. The right to an abortion is to be 

exercised at the discretion of the mother. Feinberg points out that as a discretionary right the 

right to abortion is subject to limits. “One person’s liberty of movement, for example, comes to 

an end at the boundary of another person’s property.”104 Whether or not the right to life of a 

viable fetus trumps the woman’s right to choose depends on the basis for the right of abortion. 

“For example, if a woman is thought to have a right to an abortion because she has a right to 
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property and because the fetus is said to be her property, then the only exceptions there could be 

to exercising the right to an abortion would be those that restrict the disposing of one’s 

property.”105 The point here, however, is to show that the right to abortion cannot be understood 

without reference to another more fundamental right. Three of these more fundamental rights are 

1) property rights, 2) the right to self-defense, and 3) the right to bodily autonomy.  

First, Feinberg considers property rights over one’s own body as the basis for the right to 

an abortion but dismisses it. He dismisses it because “in no department of human life does the 

vindication of property rights justify homicide.”106 This does not mean that he disagrees with 

Thomson. Thomson uses the idea of ownership over one’s body to exemplify that under bodily 

autonomy abortion is justified and so does Feinberg. Neither claim that the woman owns the 

fetus because it is in her body. To show why ownership is not the correct fundamental right, 

Feinberg states that the fetus may be in the woman’s body, but that does not mean she owns it. If 

we thought of the fetus as piece of property than the father would also have a claim to the fetus, 

and such a claim does not exist. The distinction here is that the fundamental right that abortion is 

grounded on is not property, but rather bodily autonomy – the right to choose what happens to 

and with one’s own body as we shall soon see. 

 Feinberg also considers self-defense as the basis for the right to an abortion, drawing on 

a distinction Thomson endorsed and reaches the same conclusion: self-defense can only justify 

abortion in cases where the mother’s life is at risk or she was raped. “The killing of an innocent 

person simply because his continued existence in the circumstances would make the killer’s life 

miserable is a homicide that cannot be justified.”107 Here, Feinberg illustrates the same idea 
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Thomson did when she claimed that a mother could not abort her fetus seven months in simply 

because she did not want to postpone her trip. We need better justifications, if the fetus has the 

right to life, as to why the mother can abort her fetus even if it makes her miserable. I have 

argued that the reason why we consider the mother’s interest more than the fetus is because she’s 

already a full person, and this can be seen more clearly under Warren’s mufti-criterial theory of 

moral status. However, Feinberg and Thomson also allow us to include the woman’s right to 

bodily autonomy as a reason why we can abort a fetus.   

Feinberg, after considering property and self-defense, moves on to consider bodily 

autonomy as the proper justification for the right to an abortion and refers to Thomson’s violinist 

example. He claims that it does support the right to an abortion more so than self-defense. “There 

is, after all, a clear “intuition” in support of a basic right “to decide what happens in and to one’s 

own body,” even though the limits of that right are lost in the fog of controversy.”108 However, 

he points out that the violinist example can only really justify abortion in cases of rape. “Just as 

self-defense justifies abortion at most in the case where it is necessary to save the mother’s life, 

the Thomson defense justifies abortion only when the woman shares no responsibility for her 

pregnancy, as, for example, when it has been caused by rape (force or fraud).”109 He then moves 

on to consider cases where the fetus was the result of voluntary intercourse, whether protected or 

not, and ends up deciding that in cases where contraception was used and followed in the correct 

manner it cannot be said that abortion is permissible.110  

Feinberg provides a nice summary of the conflict of claims questions which I have 

provided below:  
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“Abortion can plausibly be construed as justifiable homicide only on the basis of inexact 

analogies, and then only (1) to save the woman from a lesser harm or else (2) to save the 

woman from a lesser harm when the pregnancy was the result of the wrongful acts of 

others for which the woman had no responsibility. Another possibility that was only 

suggested here is (3) when it can be claimed for a defective or diseased fetus that it has a 

right not to be born.”  

 

However, Feinberg states that if it is true that the fetus does not have a claim to the right to life 

until after it exhibits  C (the actual possession criterion which he believes to be the appropriate 

criteria) then the women’s right to bodily autonomy will often prevail in the question of conflicts 

of claims, unless requested at a later stage in the pregnancy. We cannot get to the conflict of 

claims unless the fetus has a right to life, which Feinberg believes it does not, since the fetus is 

not a moral person, and it lacks all characteristics encompassed under C. I agree with him that a 

fetus cannot really be considered a moral person, because it lacks rationality, self-awareness, life 

plans, and cannot take any moral laws into account.  

 In the final chapter, we will be taking all these philosophical arguments into account 

when discussing the appropriate way to regard the right to abortion. I believe that those States 

and individuals who wish to overturn Roe v. Wade or introduce excessively restrictive abortion 

regulations are placing too great an emphasis on the right to life of the fetus. That is a right that 

Feinberg argues does not exist and which Thomson shows even if it did exist would not make 

abortion impermissible in a lot of case - cases such as rape and contraceptive failure. Even if in 

completely voluntary cases the woman in question requested an abortion during the first two 

trimesters, I would grant it to her, because she is the one who not only has to carry it to term but 

has to provide for it for the next 18 years. It should be a decision that she willingly and freely 

makes and not a situation in which the state should have any say - She has a right to decide what 

happens in and to her body.  
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Chapter 4 – Application and Conclusion 

 So far, we have discussed the history of abortion in the United States, which before the 

1900s was legal. Abortions which were performed before quickening, that is before the fetus’s 

first movements, were completely legal. However, things changed during the late 1800s and 

early 1900s due to mounting pressures from the American Medical Association and changes in 

the social dynamics of the time. In 1973, Roe v. Wade legalized the procedure once again by 

using the trimester ruling, which allowed abortion all throughout the first and second trimester 

but allowed the state to outlaw it during the third. During the third trimester the state was 

allowed to prohibit the procedure in order to advance its interest in protecting the potential life of 

the fetus. The trimester ruling was later replaced by the undue burden standard, a standard which 

I disagree with because in effect it unduly promotes the right to life of the fetus under a disguise 

of promoting women’s health and safety. The regulations that have been enacted under this 

ruling have severely impeded a woman’s right to an abortion and have granted more moral 

consideration and status to the fetus than to the mother.  

In chapter 3, we saw that Joel Feinberg defends a right to an abortion by arguing that a 

fetus does not have rights as a moral person. While I agree with Feinberg’s argument that the 

fetus is not a moral person, because it does not exhibit certain capacities that he calls ‘C’ 

(consciousness, self-awareness, rationality, and the capacity to experience emotion as well as 

pleasure and pain), his view completely shuts down the debate. The fact that the fetus is not a 

moral person dismisses the fact that other individual’s assign the fetus moral status. Thousands if 

not millions of Americans consider the fetus a living human being entitled to the same legal 

protections as any other human. While they may be wrong in the normative sense in considering 

the fetus a moral entity that can be granted rights, their views carry weight in the legislature. It is 
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important to be able to address these individuals in a way that makes them feel heard, but that 

can help them understand why laws should not be enacted to protect the fetus when doing so 

limits the mother’s ability to choose. Simply stating that fetuses do not have rights because they 

lack C closes off the conversation, because it dismisses the anti-abortionist’s view. Warren’s 

theory of moral status allows us a way to show anti abortionists that we understand that life is to 

be respected, that the fetus is a living entity, and that many people ascribe it moral status. 

However, it also allows us a way to explain that while the fetus deserves to be respected as life (a 

demand that is expressed in what Warren calls ‘principle 1’, and respect is due to those who 

regard the fetus as a person (a demand expressed in what Warren calls the transitivity of respect 

principles), it is not a moral agent nor can it be protected under Warren’s the human rights 

principle (her ‘principle 4’), because it is not sentient. The mother on the other hand is a living, 

sentient being, and a moral agent who has more claims to moral personhood than the fetus. 

To help clarify how much consideration the fetus can be given under Warren, recall that 

she has a multi-criterial theory of moral status that has 7 principles, which I have listed below. 

For a more detailed explanation of each principle, please refer to Chapter 2. 

1. The Respect for Life Principle – Living organisms are not to be killed or other wise 

harmed, without good reasons that do not violate principles 2-7. 

 

2. The Anti-Cruelty Principle – Sentient beings are not to be killed or subjected to pain 

or suffering, unless there is no other feasible way of furthering goals that are (1) 

consistent with principles 3-7; and (2) important to human beings, or other entities 

that have a stronger moral status than could be based upon sentience alone. 

 

 

3. The Agent’s Rights Principle – Moral agents have full and equal basic moral rights, 

including the rights to life and liberty. 

 

4. The Human Rights Principle – Within the limits of their own capacities and of 

principle 3, human beings who are capable of sentience but not of moral agency have 

the same moral rights as do moral agents. 
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5. The Ecological Principle -  Living things that are not moral agents, but that are 

important to the ecosystems of which they are part, have, within the limits of 

principles 1-4, a stronger moral status then could be based upon their intrinsic 

properties alone; ecologically important entities that are not themselves alive, such as 

species and habitats, may legitimately be accorded a stronger moral status than their 

intrinsic properties would indicate. 

 

6. The Interspecific Principle – Within the limits of principles 1-5, a non-human 

member of mixed social communities have a stronger moral status than could be 

based upon their intrinsic properties alone. 

 

7. The Transitivity of Respect Principle – Within the limits of principles 1-6, and to the 

extent that is feasible and morally permissible, moral agents should respect one 

another’s attributions of moral status. 

 

As was explained in the previous paragraph, fetuses have claims to moral consideration under 

The Respect for Life principle and the Transitivity of Respect principle. Since a fetus is a 

collection of living cells it can be regarded as a living entity under Principle 1. Furthermore, 

because many individuals ascribe the fetus moral status the fetus has some claim to moral 

consideration under principle 7. However, these claims need to be weighed against the mother 

who is not only a moral agent under principle 3 but is also sentient. Since the fetus lacks 

sentience it cannot be protected under principle 4. Recall that the disabled and other individuals 

who have temporarily lost sentience can still be granted the same rights as full moral agents, 

because they are sentient. The fetus has no such claim. Of course, someone could claim that the 

fetus will be sentient in a few months and should be granted the same protections under principle 

4, as disabled people are. However, this counterargument can be dismissed, because it relies on 

the idea of potentiality. The fetus has the potential to become sentient, but potential is not the 

same as actuality. Furthermore, if a disabled individual loses the ability for sentience fully, as in 

they become brain dead, we deny them personhood. The point I’m trying to highlight is that 

potentiality is not enough. There has to be actual possession at some point or another and that 

possession has to reasonably be believed to come back. 



65 
 

When antiabortionists push back, claiming that maybe Warren’s theory is the incorrect 

theory of moral status, we can respond with various scenarios that show why her view has merit. 

For one, it not only considers their point of view, which is often dismissed by other theories, but 

it accounts for most of our intuitions and behaviors regarding other issues more accurately. 

Under Warren’s framework we can grant moral consideration to the environment, to pets and 

farm animals, spiritual elements, and we can do all of this while still weighing other concerns. 

For example, under the anti-cruelty principle and the respect for life principle we can grant that 

farm animals should be treated in a more humane manner, but we don’t have to go as far as 

stating that they can’t be killed. Human beings are beings with higher moral status and their 

interest should be weighed more highly than those of farm animals, because farm animals lack 

the same caliber of claims to moral consideration as humans have. Any anti-abortion individual 

would have to provide us with a theory of moral status or a theory in general that can explain 

why we should grant the fetus the right to life, and why that right should outweigh the mother’s 

right to choose. 

The theory we use to assign moral status cannot be based on religious doctrines, because 

not everyone in America shares the same religious views. As John Rawls explains, democratic 

societies are pluralist in nature, meaning that these societies encompass people with a wide range 

of ideas, beliefs, and doctrines. Any conception of justice, that is any conception of how our 

institutions should be run and how they should regard their citizens, needs to be supported by 

ideals on which there is an overlapping consensus. What this means is that whatever theory the 

anti-abortionists movement provides must be accessible and supported by everyone if we wish to 

reach a working agreement on the question of how much status the fetus should be granted. 

This political conception needs to be such that there is some hope of its gaining the 

support of an overlapping consensus, that is, a consensus in which it is affirmed by the 
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opposing religious, philosophical and moral doctrines likely to thrive over generations in 

a more or less just constitutional democracy, where the criterion of justice is that political 

conception itself.111 

The anti-abortion movement may respond that Warren’s theory cannot be justified as part of an 

overlapping consensus, because they do not agree with how it regards the fetus. However, this is 

not a fatal objection because as Rawls explains, a political conception of justice should be 

formulated “in terms of certain fundamental intuitive ideas viewed as a latent in the public 

political culture of a democratic society.”112 As I’ve showed in the previous paragraph, Warren’s 

theory is truer to our moral intuitions and can help explain a wide range of public and political 

decisions regarding animal rights, the rights of the disabled, and other ecological concerns. 

When anti-abortionists push back by asking why a theory of moral status should follow 

our moral intuitions, we can respond that the point of any theory regarding ethics and morality is 

to help guide our behaviors and decisions. As a result, the theory needs to be able to correctly 

account for various interests and scenarios: interests and scenarios that the uni-criterial theory of 

life, which many anti-abortionists use to justify the right to life of the fetus, fails to consider. We 

can all agree that social issues such as euthanasia, biomedical research, animal farming, and 

global warming are not issues that can be resolved by relying on a singular criterion of moral 

status. As to why it should be moral status that guides our decisions, we can answer that to have 

moral status or to be worthy of moral consideration implies that an entity’s interests and well-

being are important. An individual’s well-being and interests are things that can be protected 

legally, which is why rights are assigned to moral persons. 

While the fetus is deserving of some moral consideration, it is not a moral person with a 

right to life that outweighs the rights of the woman carrying it. But that has not stopped 

 
111 John Rawls, “The Idea of an Overlapping Consensus,” Oxford Journal of Legal Studies, 7, no. 1 (1987): 1. 
112 Rawls, 6. 
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legislatures from regulating abortions in ways that unduly restrict the woman’s rights. I sit 

writing this thesis during the Covid-19 pandemic which is wreaking havoc across the nation. As 

the pandemic claims lives, some states such as Ohio, Texas, and Louisiana want to close down 

abortion clinics because they deem abortions non-essential.113 If I could be confident that these 

decisions were aimed at protecting the health of the abortion practitioners and the mothers, I 

would have no quarrels, but I have no such confidence. A quick look into the anti-abortion 

movements response to decisions to close down abortion clinics while the virus rages on is all 

the tell you need. The goal of the anti-abortion movement is not to keep mothers, fetuses, and 

doctors safe from a potentially deadly virus; their goal is to ensure that no unborn child will be 

killed. These responses highlight that the emphasis here is not health, but the advancement of the 

right to life of the fetus, a right that cannot be granted according to the philosophies of Feinberg 

or Warren. 

While Warren recognizes that the fetus deserves some moral consideration, and has us 

balance out interests, she argues that the fetus cannot be granted more protections than the 

mother. As I already noted, many could respond that the decision to close down abortion clinics 

was made as a safety precaution. However, I believe that such a decision was made under the 

false premise that the procedure is elective. Since all elective medical procedures are to be 

cancelled until further notice in order to keep hospitals free to cope with life-threatening cases 

and to ensure that personal protective equipment is available, if abortion was elective it would 

follow that abortion clinics should also close. I agree that elective procedures such as cosmetic 

surgeries like Botox injections and tummy tucks can and should be deemed non-essential, not 

 
113 Emily Bazelon, “Opinion | The Coronavirus Becomes an Excuse to Restrict Abortions,” The 

New York Times, March 26, 2020, sec. Opinion, 

https://www.nytimes.com/2020/03/26/opinion/covid-abortion-ohio-texas.html. 



68 
 

only because they take up medical supplies and expose health care workers to risk, but because 

they are not time sensitive or constitutionality protected procedures. An abortion on the other 

hand is time sensitive and constitutionality protected. If an abortion is not undergone in the 

correct time frame the woman loses the ability to get an abortion and her right to choose whether 

she wants one. Whether you get your tummy tuck, your breast implants, or your Botox injections 

a day from now or a year down the road, there is no difference in your ability to get one. Woman 

seeking abortions are not so lucky. They don’t get to wait until the virus is eradicated or a 

vaccine is available. They will forever lose their chance to elect to have an abortion and that’s 

the problem with this regulation. 

Shutting down abortions because they’re said to be elective ignores the fact that a right is 

being violated. If we applied the undue burden test of Casey it is likely that this regulation would 

pass. In order for a regulation to pass the undue burden test it must further a valid state interest, 

confer benefits that outweigh the burden, and the regulation must be based on credible 

evidence.114 There is no doubt in my mind that the state does have a valid interest in slowing 

down the spread of Covid – 19. Furthermore, the benefits to health that everyone can gain by this 

regulation are substantial as there is evidence that social distancing works. While all of this is 

true, I still disagree with the regulation because abortion is not the same as a cosmetic operation 

or other elective surgeries. The fact is that most abortions are not surgical in nature. Even if they 

were, elective surgery is the name given to procedures that can be scheduled ahead of time. 

Elective surgery does not always denote an optional procedure.115 I do not dispute the fact that 

abortion is optional – after all it is based on the woman’s right to choose – but for many women 

 
114 “WWH-Undue-Burden-Report.Pdf,” accessed April 27, 2020, 
https://www.reproductiverights.org/sites/crr.civicactions.net/files/documents/WWH-Undue-Burden-Report.pdf. 
115 “Types of Surgery,” accessed April 27, 2020, https://www.hopkinsmedicine.org/health/treatment-tests-and-
therapies/types-of-surgery. 
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who do decide to get one, the procedure is not optional. Rather, it is a necessity. They may not be 

ready for motherhood, they may not have the financial means to take care of a child, they may 

have been raped, or experienced a contraceptive failure, or their health, whether physical or 

psychological, may be threatened by pregnancy. These factors are wrongly ignored by legislators 

who require abortion clinics to shut down until further notice. 

A regulation that regards abortion as elective and bans all elective procedures during the 

pandemic may be legal under the undue burden test, which goes further than the trimester ruling 

ever went and is something I consider unnecessary. Roe’s trimester ruling allowed the state to 

regulate abortion during the second trimester in ways that were legitimate. Recall that under Roe, 

in the second trimester the state could regulate which clinics offered the procedure and which 

doctors could administer one. It is completely reasonable for the state to regulate these factors in 

order to make sure that a woman is receiving a safe abortion. These safety regulations ensure that 

a woman won’t lose her life or suffer any life changing consequences, while also respecting her 

moral status. Roe also allowed the state tremendous leeway in denying an abortion during the 

third trimester in order to advance the potentiality of life. The undue burden test on the other 

hand allows regulations that may appear reasonable to the anti-abortion movement, which in 

effect undermine the woman’s moral status. Regulations such as mandatory waiting periods, the 

consent of a parent for a minor’s abortion, and physician refusal laws only serve as obstacles to a 

woman’s right to choose. 

 Consider mandatory waiting periods which are required in 24 states.116 These waiting 

periods serve no medical function and research suggests that they actually increase the likelihood 

 
116 “In Several States, Abortion Waiting Periods Grow Longer,” NPR.org, accessed April 27, 2020, 
https://www.npr.org/sections/itsallpolitics/2015/06/02/411479776/in-several-states-abortion-waiting-periods-
grow-longer. 
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of complications. An expert panel convened by the National Academies of Sciences, Engineering 

and Medicine in 2018 found that “requiring a waiting period before receiving an abortion may 

increase both the risk of complications for the patient and cost of the procedure, with no 

evidence that waiting periods improve abortion safety.”117 In fact, waiting periods increase the 

risk of an abortion, because the procedure becomes risker the longer the gestational period. In 

addition, the longer you wait for an abortion the more it costs. In 2012, an abortion cost $495 at 

the 10-week mark, compared to $1,350 at the 20-week mark.118 These increased costs only make 

it harder for poor women to get the procedure, women who may already lack the resources to 

raise a child. Furthermore, these mandatory waiting periods are often begun after abortion 

counseling, which is also mandatory, and must be done in person. So, a woman has to drive to an 

abortion clinic, which is often far away, since some states only have one, and then come back to 

receive the procedure after the counseling. 

All of these regulations add to the cost of obtaining an abortion, which is often not 

covered by public funding and most private insurance. An additional obstacle is that employers 

can refuse to cover the cost of abortion under their insurance plans, by invoking religious 

freedoms and refusal laws, which means many woman who seek an abortion must pay for it out 

of pocket. These regulations essentially protect the fetus. There is no legitimate safety purpose 

that is achieved by these regulations. Waiting periods are often implemented in case a woman 

changes her mind, but research suggests that woman who choose to have an abortion are often 

confident in their decision.  “A nationally representative survey of abortion patients conducted in 

2008 found that 92% of women reported they had made up their mind to have an abortion prior 

 
117 “Waiting Periods for Abortion,” Guttmacher Institute, October 12, 2016, 
https://www.guttmacher.org/evidence-you-can-use/waiting-periods-abortion. 
118 “Waiting Periods for Abortion.” 



71 
 

to making an appointment.”119 The State knows that the longer a woman waits to have an 

abortion the more expensive and the greater the hassle. The real purpose of waiting periods is to 

make getting an abortion considerably harder. All that is really achieved by these regulations is 

the delay if not the denial of abortion rights. As I have discussed already, the fetus is not a moral 

agent and it should not be granted more moral consideration than the mother. The mother in 

waiting situations is not only burdened in accessing an abortion but is also undermined as a 

rational entity. These regulations are not justifiable not only because they fail to give woman the 

appropriate moral consideration, but because they fail at their purposed objectives – safety and 

providing an opportunity to change one’s mind. 

I also consider the requiring of consent from a parent for a minor seeking an abortion to 

be unnecessary and disastrous to a woman’s right to abortion. It is unjustifiable because more 

states than not have a legal age of consent below 18. In fact, most states have the legal age of 

consent set to 16 and have what is known as a close in age exemption, which serves as a means 

to decriminalize sexual acts between a minor and an adult. Florida, for example, allows minors 

age 16 and 17 to have sexual relationships with adults no older than 23.120 If legally a minor does 

not require parental permission to engage in sexual conduct, then I find it hard to argue that 

parental consent to abortion should be required. Legally the child that may be born if a parent 

refuses consent is the responsibility of the minor. Requiring parental consent for a minor’s 

abortion is often justified by a belief that minors cannot accurately decide medical decisions of 

such a caliber, but if they cannot decide these decisions effectively, how can they be expected to 

raise a child?  

 
119 “Waiting Periods for Abortion.” 
120 “2012-214cj.Pdf,” accessed April 27, 2020, 
https://www.flsenate.gov/PublishedContent/Session/2012/InterimReports/2012-214cj.pdf P.4. 
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The response from anti-abortionists here is that the mother can either put the child up for 

adoption or that she can receive help from her parents and other family members in raising the 

infant, until she can raise the child herself.  I believe there is something perverse about making a 

minor carry a child to term, a child that she may not have wanted or that she did not feel 

confident raising, and then forcing her to give it up for adoption. The carrying of a child to term 

often strengthens the bond the mother has with her child as does the birthing process, since the 

body releases large amounts of oxytocin to produce contractions. The emotional harm that can 

result from forcing a child to bond and then give up her child is great. Furthermore, while the 

idea of allowing a family member to raise the child until the teen mom is ready seems like a 

great alternative to an abortion, the question then becomes when will she be ready?  

Having a child before 18 means that graduating high school becomes harder, getting into 

college and completing a degree would also be a great feat, and landing a job while having a 

child, no matter what age, is also difficult. The teen mom may mature with time, she may grow 

older, but she may never have the same opportunities had she been allowed to start a family 

when she was ready and truly wanted to. The reality is that having a child is a big responsibility 

and one that should be taken after careful consideration. Under parental consent laws, the ability 

to consider this decision can be robbed from a minor if the parent does not consent. What these 

laws do is force a minor to have a child they either do not want or do not feel ready to raise 

during what is often the most important period of one’s youth. Laws requiring consent from a 

parent are counterproductive and only serve to limit a minor woman’s access to abortion. They 

give more moral consideration to the fetus than to the mother.  

The last regulation I will be considering are refusal laws, which allow individuals and 

institutions to refuse to provide or pay for medical treatments they find objectionable, such as 
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abortion. I understand if a physician wants to refuse a surgery or a treatment because they lack 

confidence in their skills to administer said treatment or because they believe that the treatment 

would put the patients’ health at risk. However, when it comes to abortion, refusal laws permit a 

physician to refuse to give a woman an abortion or to refuse to counsel her on the topic for 

religious reason. Allowing physicians whose sole purpose in practicing medicine should be the 

treating of a patient to refuse to counsel or administer a medical procedure for religious reasons, 

is something I do not understand and cannot be justified legally.  

In the United States, citizens are allowed to practice their religions freely and if a 

religious individual gets pregnant, they are legally allowed the discretion to refuse an abortion. 

However, religious individuals have no right to impose their religious doctrines on others. One 

reason is offered by the 17th century philosopher John Locke, who argues that “true faith and 

salvation comes from within and cannot be forced - “true and saving religion consists in the 

inward persuasion of the mind, without which nothing can be acceptable to God.”121 

Furthermore, as Rawls states, democracies are pluralist in nature and the impermissibility of 

abortion should be based on a political conception that can easily be agreed to by everyone, 

regardless of their religious doctrines, philosophical beliefs, or moral ideals. As a pluralist 

society everyone in the United States, under the First Amendment, is free to choose to be 

religious or not, because our political conception believes that governmental institutions should 

allow everyone religious freedom. However, refusal laws, in essence, allow physicians, 

pharmacists, and institutions to impose their religious beliefs on others. The fact that you would 

never undergo an abortion due to your religion does not mean others cannot undergo an abortion 

or that your religious reasoning is understood or accepted by those seeking an abortion. 

 
121 John Locke, “A Letter Concerning Toleration,” Excerpt by Mark Tunick from Works of John Locke, 6, no. 11 
(1812): 1. 
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Any physician who wanted to be true to their religion should’ve considered that fact 

before becoming a public servant, which is what doctors are. They provide a public service. 

Places of public accommodations, such as hospitals or clinics which receive public funding in 

any way, cannot discriminate on the grounds of race, gender, ancestry or religion. Most states 

have these public accommodation laws and the federal government does as well, under The Civil 

Rights Act. This means that a doctor who has a differing religious view than their patient cannot 

and does not have the right to discriminate against her or refuse to treat her. Even if I were to 

allow a physician to deny performing an abortion due to religious reasons, I would not allow 

them the right to deny referral to another doctor. The fact that it may be impermissible for a 

religious doctor to perform an abortion does not mean that they have the right to deny a woman 

the appropriate resources to find another physician.  

These refusal laws allow a physician who believes in certain religions to in effect deny 

women a right to abortion--the same religions that overemphasize the moral status of the fetus. 

While the issue of the extent to which one’s religion should be accommodated would deserve its 

own thesis, I simply want to state that the religion of one individual should not be allowed to 

serve as the legal ground to deny the rights of others. Nor should they be allowed to deny a full 

moral person their rights because said religion deems the fetus to be an entity worthy of life. The 

United States is supposed to be a nation with separation of church and state, but such regulations 

fall short of that standard. Keep in mind that the United State is a diverse nation, which 

encompasses individuals from all across the world. These individuals have a wide range of 

differing religious views. Establishing laws that illegalize or criminalize abortion, would not only 

be an endorsement of the Christian/Catholic religion, but could not be justified politically.122 In a 

 
122 I want to add that the endorsement of any religion is illegal under the United States Constitution. The 
Establishment Clause, which is found in the First Amendment, prohibits government from making adherence to a 
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liberal pluralist society such as ours, not everyone shares the same religious doctrines and 

political institutions should make laws that can be built on ideals that can be agreed to by all as 

part of an overlapping consensus.  

While religion should be kept separate from the state it can be considered as an important 

factor under Warren’s framework. The Respect for Life principle and the Transitivity of Respect 

Principle allow us to accord some moral consideration to the fetus. This respect for life and 

ascription of moral status are often born from religion and they are allowed to be considered, 

without undermining the moral status of the mother. The mother is not only a living and sentient 

being, but a moral agent whose rights are not to be denied or dismissed. Warren’s theory allows 

us to balance interests in a way that actually grants the opposition some room to argue and be 

heard, but that also recognizes that the full moral agent worthy of protection is the mother. Under 

Warren, Roe is the better standard to judge abortion because it allows the recognition of the 

mother’s moral status up until the point of viability. Casey and regulations that stem from the 

undue burden test, on the other hand, are not appropriate because they overemphasize the moral 

consideration due to the fetus while giving insufficient moral consideration to the mother and 

making it harder for her to exercise her rights, rights which are granted to her because she is a 

full moral agent not just under Warren’s theory, but also under Feinberg’s actual-possession 

criterion.  

Those individuals who do not agree with abortion, even under Warren’s theory, need to 

provide an alternative. An alternative that is not based on religious doctrines, since our 

democracy is characterized by the fact of pluralism-- not everyone shares the same religious or 

other comprehensive doctrines. As we have seen, the anti-abortion movement does not have 

 
religion relevant to a person's standing in the political community. For more information regarding the 
Establishment clause, see https://www.law.cornell.edu/wex/establishment_clause 
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good grounds to argue for prohibiting abortion. Nor have they good moral grounds for 

demanding that Roe be overturned, since Roe already provides a compromise between both sides 

of the abortion debate. Roe provides a compromise that actually respects the mother’s moral 

status, unlike Casey and recent regulations that could be upheld using Casey’s undue burden 

standard. While abortion may be a highly contested issue it is neither impermissible under the 

correct view of moral status, nor is it or ever should be illegal.  
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