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Issue
Exploitation of Misrepresentation:

The problem in Publishing, Social Media, and 
Advertising

• Although laws exist to combat misrepresentation, 
certain fields are not as heavily scrutinized or fall 
under a legal gray area where correct presentation is 
rarely addressed. 

• Researchers are pushed to have results, also known 
as the “Publish or Perish” pressure in academia, 
meant to uphold a certain standard of research. (1) It 
also adds the consequences of negative results often 
going unreported. 

An article in the journal nature reported that an 
analysis of 600 trials found that half of them 
were not published. (2) 

• Social media users also find themselves breaking 
the law, sometimes knowingly, but think they are 
protecting themselves by using “legalese” 
disclaimers:

• Advertisers actually have a legal distinction for the 
way in which they are allowed to portray their 
products or services. A thin line exists between 
misrepresentation and puffery, which is defined by 
the Federal Trade Commission (FTC) as a “term 
frequently used to denote the exaggerations reasonably to 
be expected of a seller as to the degree of quality of his 
product, the truth or falsity of which cannot be precisely 
determined.” (3)

The U.S. Department of Justice had to argue the 
case of puffery vs fraud against Bank of New York 
Mellon whether statements like “most competitive 
rates” would qualify as puffery or not. (4)

Regulation
• This subject falls into a legal gray area since 

many of these issues are unregulated or have not 
been brought up before. Thus, they continue to go 
on unnoticed.

• Misrepresentation falls under contract law and a 
plaintiff in can “recover on grounds of negligent 
misrepresentation” if the following elements are 
met:
1. “a representation was made; 
2. that was false; 
3. that when made, the representation was known to be 

false or made recklessly without knowledge of its 
truth

4. that it was made with the intention that the plaintiff 
rely on it; 

5. that the plaintiff did rely on it; 
6. and that plaintiff suffered damages as a result” (5)

• Usually, misrepresentation is an issue that occurs 
as part of a business problem, such as with 
financial institutions and/or contracts, and is 
described as fraud.

• Marketers have to be aware of federal and state 
level regulations. Federal regulation of 
advertising and marketing is done by the Federal 
Trade Commission which states that “Under the 
law, claims in advertisements must be truthful, cannot be 
deceptive or unfair, and must be evidence-based. For 
some specialized products or services, additional rules 
may apply.” (6)

• Social media users sometimes add in disclaimers 
claiming “No infringement intended” or citing 
the Copyright Act of 1976 which allows use of 
copyrighted material if it falls under Fair Use. 

§ 107 . Limitations on exclusive rights: Fair use
(1) the purpose and character of the use, including 
whether such use is of a commercial nature or is for 
nonprofit educational purposes;
(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in 
relation to the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or 
value of the copyrighted work. (7)

Analysis
• Research publishing is not well governed, with no 

set public policy in place. Rather, publishers are 
the ones to set standards and uphold them in order 
to maintain the publication’s reputation within that 
community. 

Even prolific journals, such as Nature, has 
papers retracted. And peer-reviewed papers may 
not be as credible as they seem with a scandal 
involving fake peer reviews in publications 
from Springer, also associated with nature, saw 
a retraction of 64 articles in 10 journals. (8)

• Just as poor methods of adhering to standards by 
research publishers allow unreliable papers to be 
published, advertisers can present their products in 
a favorable light by omitting facts. 

• Whether the advertisers intended to or not, the 
framework set up by the FTC is flawed and 
advertisers might fall into the well of questionable 
legality. Homeopathy is an excellent example, a 
FTC staff comment illustrated the point that:

“the FDA’s regulatory framework for homeopathic 
drugs, set forth in a 1988 Compliance Policy Guide, 
does not require that over-the-counter (OTC) 
homeopathic drugs be approved by FDA as safe and 
effective if they satisfy certain conditions, including 
that the product’s label contains an indication for use. 
Yet the policy guide does not require sellers to have 
competent and reliable scientific evidence to support 
the indication for use. (9)

• A common issue between social media users’ 
disclaimers and marketers’ questionable 
advertisement strategies is presenting itself as 
ignorant. Whether the uploader intended to 
infringe on rights or not does not change that 
infringement did occur. 

• Under certain circumstances, social media sites 
can claim safe harbor provisions to avoid conflicts 
over copyright infringement yet continue to profit 
from liable users who are under the impression 
that their disclaimers are legitimate or use 
disclaimers as an excuse.

Conclusion
• In each field we see a lack of adherence to a 

set standard, whether it is intended or not, and 
a certain profit gained by doing so. 

• One can argue that sometimes this is 
necessary, that needless interference from the 
government will just create more pressure and 
backlogs of existing issues, but the pressure to 
“Publish or Perish” within academia has led to 
multiple criticisms of the process even without 
interference. 

• In publishing, those who were affected by the 
deception may leave with a tarnished 
reputation even if they were not responsible, in 
marketing the whole company takes the fall, 
and social media sites can leave their users 
liable while claiming protection.

• Public policy should consider the cracks in our 
systems that allow the ongoing profit from 
legally and ethically questionable practices.
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