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FOREWORD

by PHILI P MORRAY

. I have read with care the opinions recently rendered by the
judges· of the United States Circuit Court of Appeals for the
Ninth Circuit in the case of Ha"y Bridges v.I. F. Wixon. The ma
jority of the court affirmed the determination of the Attorney
General of the United States to deport Mr. Bridges. A minority
of the court, Judges Healy and Garrecht, dissented. Their opin
ion is attached hereto. I commend the reading of it to every
American who cherishes our liberties.

As .the history of it shows, the issue· in this case embraces
more than the possible deportation of Mr. Bridges, President
of the International Longshoremen and Warehousemen's Union,
an affiliate of the Congress of Industrial Orgs.nizations. The
names of the parties to the suit-Bridges and Wixon-do not
identify the actual opponents. The opponents of Harry Bridges
are the industrialists who seek to exile him and to destroy the
union he leads, because he was "guilty" of the "crime" of
organizing the unorganized. The "crime" was "committed" in
1934 when he organized the longshoremen on the Pacific Coast.
A memorandum issued by the Labor Department confirms this
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conclusion. It recites that "his deportation was then (1934)
and later urgently sought by the interests which he had antag
onized" among whom were the Associated Farmers of California,
steadfast exponents of the open-shop principle.

For this "crime," Harry Bridges, from 1934 until the pres
ent day, has been the object of relentless investigation designed
to accomplish his deportation.

Search during the years 1935 and 1936 for ways to deport
Mr. Bridges brought nothing but the condemnation of the Im
migration Service for the worthless evidence supplied by the
informer.

Failing with the Department of Immigration, powerful inter
ests next made an effort to utilize the House Appropriations
Committee of the 74th Congress as the forum before which
Mr. Bridges might be publicly pilloried. But the then Com
missioner of Immigration, David W. McCormick, testified on
February 28, 1936, before that Committee that "the facts, how
ever, are that there is no shred of evidence in our files, or in the
files of the San Francisco Police Department, to indicate that
he is in any way subject to the provisions of the immigration
law because of his radical views."

The manhunt, however, continued, and on March 2, 1938, a
warrant was issued for Harry Bridges' arrest. Before a hearing
on this warrant,· the Fifth Circuit Court of Appeals rendered a
decision which required the withholding of action against Bridges.
The implacable opponents of trade unions and of Mr. Bridges,
however, were dissatisfied with this orderly process of the law
and issued press releases assailing the Secretary of Labor for
the handling of the Bridges' case. Indeed, on January 24, 1939,
a resolution was introduced in the House of Representatives
calling for her impeachment. Two months later the House
Judiciary Committee unanimously reported that the facts were
insufficient to justify such proceedings. It was apparent, how
ever, that this copious rage against Mr. Bridges, the people he
represented and the trade union principles he stood for and
practiced must find a vent in some kind of punishment.
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On June 12, 1939, the warrant concerning Bridges was
amended. A hearing was ordered before a distinguished Amer
ican citizen, Dean James Landis of the Harvard Law School.
After listening to a large number of witnesses and taking a
voluminous mass of testimony, and upon the very patient and
careful consideration thereof, Dean Landis found that there
was no evidence which justified the deportation of Mr. Bridges.

But the manhunt continued. Although· the Landis opinion
had exposed the unwholesome character of the "evidence"
against Bridges, those seeking his deportation were not satis
fied with his just and impartial conclusion. On May 15, 1940,
a special bill was introduced in the House of Representatives
directing the Attorney General to deport Mr. Bridges. The
then Attorney General, now Supreme Court Justice Jackson,
warned against its passage in these words:

" . .. it would be the first time since the Alien and Sedi
tion laws a century and a half ago that any law would
provide for a deportation without a hearing, or without,
indeed, the slightest pretense toward giving the accused
what our nation has long known as 'due process of law'."

On February 12, 1941, a warrant of arrest was once again
issued charging that Bridges was deportable. Hearings were
commenced before Inspector Sears on March 31, 1941. On
this occasion the same kind of wholly prejudicial evidence out of
the mouths of biased witnesses, stool pigeons and perjurers
was offered. Inspector Sears was compelled by the incredible
character of the testimony of fourteen of them, to reject their
testimony in its entirety. There remained the testimony of only
two witnesses, O'Neil and LUlldeberg. Lundeberg was the leader
of a rival labor organization to that led by Harry Bridges; he
was concededly "strongly biased" against Bridges and "felt the
trade union movement would be better off without him." O'Neil
was reported to have made unsworn and unsigned statements,
prior to the hearing, concerning Bridges' alleged affiliation with
a so-called subversive group. He denied on the witness stand
before Inspector Sears that he had ever made such statements.
Yet Inspector Sears found on the basis of their testimony that
the warrant for the deportation of Mr. Bridges should stand.
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An appeal was taken to the Board of Appeals of the Bureau
of Immigration. Four members of that Board unanimously re
versed the determination of Inspector Sears. Thereafter. the
Attorney General, without serving proposed findings upon
Bridges, took the case to himself and made hi~ own findings,
reversing the Board of Appeals. Now the latest determination,
that of the Circuit Court of Appeals, finds that court split three
to two, the majority upholding the Attorney General.

Two judges of the Court of Appeals, four members of the
Board of Appeals, and Dean James Landis of the Harvard Law
School have all given Bridges a clean bill of health. And it is
interesting to note that Judge Stephens, who wrote -a· con
curring opinion for the majority in the latest judgment, ex':
pressed his own doubts about the· merits of the majority's
determination in these words:· "In no case have I given the
evidence more careful attention than in this one. However,
such attention has not left in my mind the pleasurable satis
faction that, barring a very slight possibility of error, the truth
has been revealed."

The summarizing statement made by Judge Healy in his dis
senting opinion confirms the judgment of all those fair-minded
men who passed upon the merits of the case before him. He
said: "For those who cherish traditions of American justice
it is permissible to believe that the alien should not be deprived
of his freedom to remain here unless the truth of the accusa
tion be fairly established. That it was not so proven must be
patent, I think, to any candid person who takes the trouble to
examine the record."

I do not believe that this relentless hunt of a human being,
carried on over a. period of ten years, embracing the employ
ment of a vast network of anti-labor stool pigeons and riffraff,
shamelessly lending themselves to the perversion of truth, and
expressing the hatred of labor unions by certain groups of
American industrialists comports with the traditions of Amer
ican fair play and justice. If I truly estimate the sense of
square-dealing which American workmen share with each other
and the affection they bear our democratic institutions, I am
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sure they will not passively suffer them to be sullied and abused
by an order of deportation Lased upon such an investigation
and premised upon the outgivings of such witnesses.

. The CIO will continue its aggressive campaign in the defense
of Mr. Bridges' interests and the interests of labor. I am confi
dent that a vast assemblage of liberty-loving Americans will
join us in that campaign. We cannot and will not stand by and. .

permit a verdict resting upon hatred and prejudice to go unchal-
lenged. If the principle underlying the verdict compelling the
deportation of Bridges stands, then every alien who seeks to
build a labor organization in this country is in jeopardy and
with him the labor organization he leads.

But the issues in the case cut deeper. Since its initiation we
have become engaged in a war with the implacable opponents
of our democratic institutions. The testimony of the witnesses
against Bridges has not changed since the war started. It is the
same now as it was in the beginning-befouled and discredited
at the source of its hatred and bias. What has changed, how
ever, is that in the course of the war, all sections of the popu
lation have begun to appreciate the need for the unity of labor,
management anq government to prosecute the war and solve the
problems of the peace.. Significantly enough, the very effort to do
that during the war has brought some change among certain
eIl.lployers in this cou try. Han:y Bridges and the members of
his union have won for themselves the respect and the admira
tion of certain employers on the Pacific Coa~t by the contribu
tions. they have made. during the war. It was Harry Bridges
who conceived ideas designed to overcome the crippling bottle
neck on the Pacific Coast in the shipment of goods to our
armed forces overseas. Assuredly, it cannot be charged under
those circumstances that Mr. Bridges' conduct was subversive
before the war or that it has been subversive since then. And
projected against conduct of that kind, which is only one example
of many shown by labor during the war, the continuing efforts
to deport Bridges constitute a severe blow at the unity we have
for so long been struggling to achieve. The especial significance
therefore of the recent decision in the Bridges case is underlined
by the historic events among which it falls.
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The decisive stage in this case comes at a time when, as the
armies of the United Nations close in on the Nazis for the final
blows on all major war fronts, victory begins to emerge. It comes
at a time when we are about to move into a period of peace
and reconstruction. These events will demand of all Americans
theexer,cise of their fullest. resources and creative energies
directed to the objective of building a united American nation
and strengthening the bonds o~ the United Nations so that we
may solve together the manifold and complex problems of the
war and of the peace. The order to deport Harry Bridges is a
blow at all the forces of unity required to carry out these
objectives. The effort during the war to destroy labor unions
betokens a view and an intention extremely hostile to the na
tional interest. It constitutes an impediment to the solution of
the problems which now confront and will continue to confront
all sections of the American people after the war. Unions and
their leaders are searching desperately for ways to hold and
develop the unity with management and government achieved
during the war so that we can together with our armed forces
finish the war quickly and together address ourselves to the
problems of peace.

We shall come out of this war beggars-holding a costly vic
tory-but beggars just the same, or even worse, the abettors
of chaos, unless we learn and quickly practice the lessons of
unity. lam of the firm conviction that large numbers of the
American people understand and appreciate the meaning of the
effort to deport Harry Bridges and to destroy his union in these
terms. I am of the conviction that the spirit of the American
people is deeply troubled by this order of deportation and the
destructive consequences to American unity it will bring with it.
It is time for the Attorney General and the President to lift this
burden from the conscience of the American people.
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HEALY, Circuit Judge, Dissenting

It was not charged nor is there evidence that the alien has advo
cated the forcible overthrow of the government of the United
States. Nor was there charge or proof that he entertained views
inimical to constitutional government, or that he at any time pos-

. sessed or distributed literature subversive of the Constitution. The
accusation is that he was a member of or was affiliated with an
organization, namely, the Communist party, which did those
things. This accusation the alien has countered with a flat and
unequivocal denial. For those who cherish traditions of American
justice it is permissible to believe that the alien should not be
deprived of his freedom to remain here unless the truth of the
accusation be fairly established. That it was not so proven must
be patent, I think, to any candid person who takes the trouble to
examine the record.

I am aware that in a proceeding of this nature the court is
powerless to review or weigh the evidence in the ordinary sense.
It is not my purpose to do more than consider its adequacy in the
light of the whole record. I desire particularly to point out what
seems to me to be the fact, namely, that the crucial finding in the
case was arrived at in reliance upon incompetent evidence-evi
dence, moreover, received and 'considered in violation of a regula
tion of the Department designed to insure fair hearings and to
safeguard the rights of aliens. If this be true, I think it follows
that the alien was not accorded due process.

Bridges is a native of Australia. He came to the United States
as a sailor in the year 1920.1 His entry was lawful and he had

lIn 1921 he filed first papers for naturalization. Application for final paper8
made in 1928 was denied on the ground that the 7-year period for filing had
elapsed. He filed first papers again in 1928, but these were again permitted
to lapse. He filed first papers for the third time in 1936 and this application
was still pending at the time of the trial.
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and has the legal right to remain unless he has transgressed some
act of Congress authorizing his expulsion. Some years after his
arrival he became a longshoreman in San Francisco where he was
active in establishing the International Longshoremen's Associa
tion (affiliated with the American Federation of Labor) as opposed
to company-controlled unions of longshoremen then functioning
on the waterfront.2 The ILA, as is conceded, was a legitimate
union organized to combat practices toward longshoremen which
my associates in the majority appropriately characterize as
"vicious and inhumane." In the maritime strike of 1934 the union
strove effectively to remedy these substandard practices.aDuring
the strike the alien was chairman of the joint strike committee of
the participating unions. He became, so to speak, a storm-center
of bitter industrial controversy, accumulating inany enemies and
earning the hostility of powerful interests.,

For a period of several years following the strike certain volun
teer organizations, notably the Portland police and a committee of
the American Legion headed by one Knowles,· embarked actively
on a far-flung search for evidence upon which the alien might be
deported. The Immigration Service, spurred on apparently by
complaints of Knowles, itself made investigations and checked on
information called to its attention by the private inquisitors. But
in 1936 the Service reported its inability to discover grounds for
deportation.

In 1938 a deportation warrant was issued on charges identical
with those made in the latter proceeding with which we are here
directly concerned. Before the trial began the Supreme Court
decided Kessler v. Strecker, 307 U. S. 22, whereupon the warrant
was amended to charge that the alien "both was and is" a member

2Bridges was president of this union from 1934 to 1937, when it became
affiliated with the CIO, changing its name to International Longshoremen
and Warehousemen's Union. Bridges was then elected president of the Pacific
Coast district for the CIO and apparently still occupies this post.

3The evils giving rise to the strike are described· in detail by Presiding
Inspector Sears who states that it was the company-controlled, or "Blue-Book
Unions," which enabled the employers to perpetuate the practices described.
"These company unions," said Inspector Sears, "were ·1n existence on the
waterfront until October, 1933, when they were forced out of existence by
the newly revived and militant ILA Union; of which Bridges became an early
member."



Opinion 9

of or affiliated with the proscribed organization. The hearing· on
the charges, conducted before Dean Landis as trial examiner, con
tinued almost uninterruptedly over a period of eleven weeks, being
finally closed in September 1939. In all forty-five days were occu
pied in the actual taking of testimony. The testimony covered
7,724 pages, exclusive of 274 exhibits. The examiner found that
the evidence established neither the alien's membership in nor his
affiliation with the Communist party. The report and proposed
findings were accepted by the Department and the warrant of
arrest .was cancelled.

There followed the statutory amendment of June 28, 1940, de
signed to avoid the holding in Kessler v. Strecker, supra. From
the legislative history of the amendment it is evident that its pro
ponents had the Bridges case specifically in mind.4 A second war
rant was issued in February 1941 and a second hearing had, this
time before presiding inspector Sears. This hearing continued
over a period of two and a half months, the testimony adduced
totaling 7,546 typewritten pages exclusive of 359 exhibits, 297 of
which were introduced by the government. Much of the evidence
taken at the prior hearing was read into the record, and the two
inquiries largely covered the same territory. The trial eventuated
as described in the majority opinion, the inspector's findings of
membership and affiliation being set aside by the Board of Immi
gration Appeals and thereafter reinstated by the Attorney Gen
eral.

It is notable that the alien, in one fashion or another, had been
under almost continuous investigation for a period of more than
five years. Prior to and during the course of the second trial the
Service had. enlisted the powerful cooperation of the Federal
Bureau of Investigation. The country· had been scoured for wit
nesses, every circumstance of Bridges' active life had been sub
jected to scrutiny, and presumably no stone left unturned which
might conceal evidence of the truth of the charges which the alien
so flatly denied. The most significant feature of the inquiry, as it
seems to me, is -the paucity of the evidentiary product as con
trasted with the magnitude of the effort expended in producing it.

The finding of Communist party membership presents the crux
4A private bill for the deportation of Bridges, "notwithstanding any other

provision of law," actually passed -the House. It was rejected in the Senate
after a protest by Attorney General Jackson, now a member of the supreme
bench. S. Rep. No. 2031, 76th Cong., 8rd Sess. .
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of the case. This finding rests upon two items of evidence. One of
these is the testimony of the witness Lundeberg concerning his
recollection of a remark said to have been made by the alien ina
conversation occurring six years before. The other consists of an
unsworn and later disavowed oral statement of a man named
O'Neil.

Before looking at the testimony of these two men I turn briefly
to circumstances said to establish the alien's "affiliation" with the
Communist party as distinguished from membership therein. In
the main there is no dispute concerning these circumstances. The
bulk of them had long been known alike to the authorities and to
the general public, and were freely admitted by the alien himself.
Nearly all of them had been evaluated and discarded by Inspector
Landis and by the Department upon the first trial. They relate
to the alien's willingness to accept help from Communist quarters
during the course of the longshoremen's strike; to the fact that
there were Communists among Bridges' associates; to the alien's
public denunciation of "redbaiters" as no true friends of labor;
to his participation, before and during the strike, in the editing
of a mimeographed sheet called the Water/rant Worker in which
was printed news relating to the strike and articles designed to
inform readers of the economic ills from which the longshoremen
suffered. It is not claimed that the contents of this partisan paper
were suggestive of Communist doctrine; the significance of the
circumstance is said to res.t in the fact that the paper had been
started by the Marine Workers' Industrial Union (an allegedly
Communist organization), shortly abandoned by that group, and
thereafter taken over by Bridges and his associates and issued,
from the former address. There is the related circumstance,
heavily stressed by the Service, that Bridges' union and the
Marine Workers' Industrial Union, both of which were participants
in the maritime strike, rendered mutual assistance in the course
of it. Hence the finding of affiliation with MWIU.

The alien, who was nothing if not a forthright witness, made no
effort to minimize or excuse the facts. He pointed merely to the
reasons impelling his conduct. He would, he said, "probably do
the same thing again." His concern was not with the opinions of
men, but to win the strike. If a man was a good unionist he was
for him, if a bad unionist he was against him. If it is permissible
to compare small things with great, one may remark, that the
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bonds which today unite our people with the Soviet Union afford
a striking analogy to those which in 1934 linked Bridges with the
MWIU. Surely no one would suggest that a liaison dictated by the
necessities of a common struggle for survival make of our people
or of our government "affiliates" of the Communist party.

On this aspect of the inquiry the problem is not one of conflict
ing inferences to be drawn from conceded facts. Involved, rather,
is the question of the meaning of the term "affiliation" as em
ployed in the statute. The question is one of law. Dean Landis
pertinently observed that "affiliation" means more than sympathy
and implies a stronger bond than mere association. One must not
here lose sight of the policy of the law. In condemning "affilia
tion" with a proscribed group it would seem that Congress had in
mind a working arrangement of some sort designed, or at least
having a substantial tendency, to further the subversive aims of
the group. A temporary or occasional joinder of forces for the
attainment of an end entirely legitimate in itself, as for example,
the betterment of substandard conditions of workers in a given
industry, can hardly be thought to fall within the legislative ban.
I suppose that in every-day practice even Communists have their
constructive D;loments.

For the most part the cases dealing with the term "affiliation"
involve facts so much stronger than the present that they are of
little aid to decision. Perhaps the fullest discussion of the term is
found in Kettunen v. Reimer, 2 Cir., 79 F. 2d 315, 317. Said
Judge Chase, who wrote the opinion: "In deciding this case, we
shall not attempt to give a comprehensive definition of the word
'affiliation' as used in the statute. Very likely that is as impossible
as it is now unnecessary. It is enough for present purposes to
held that it is not proved unless the alien is shown to have so
conducted himself that he has brought about a status of mutual
recognition that he may be relied on to cooperate with the Com
munist Party on a fairly permanerlt basis. He must be more than
merely in sympathy with its aims or even willing to aid it in a
casual intermittent way. Affiliation includes an element of de
pendability upon which the organization can rely which, though
not equivalent to membership duty, does rest upon a course of
conduct that could not be abruptly ended without giving at least
reasonable cause for the charge of a breach of good faith. So
tested we cannot agree that there was evidence to establish that
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this relator was affiliated with the Communist Party. His applica
tion for membership would indicate his then sympathy with its
aims, but his reconsideration and failure to join shows his unwill
ingness to let his sympathy control his action, and there is no
proof which shows any mutual recognition that cooperation was
to be expected from him."S

The Attorney General was not at pain& to explain his under
standing of the statutory term. In arriving at his finding of
affiliation he appears to have relied indiscriminately on every cir.;.
cumstance which might be thought to spell sympathy or to be
indicative of an association however temporary or in pursuit of
ends however legitimate. His finding on this issue is without sub
stantial evidentiary support.

I turn now to the evidence of party membership. Lundeberg
testified that in a conversation had in 1935 at Bridges' home the
alien .said "1 am a Communist." This witness was the head of a
rival union. His attitude toward the alien was admittedly one of
implacable hostility. His story, under persistent leading questions,
grew more specific with each repetition of it. The four participat
ing members of the Board of Immigration Appeals unanimously
rejected it as unworthy of credence. The Board called attention
to the avowed enmity of the witness, to the enlargement of his
story while on the stand under the prompting of government coun
sel, to his incurable evasiveness under cross-examination, to the
man's prior inconsistent statements made under solemn circum
stances and more than once repeated. On the other hand' the
presiding inspector and the Attorney General thought Lundeberg

Iiln United States ex reI. Yokinen v. Commissioner, 57 F. 2d 707, 708, Judge
Augustus Hand said: "It is enough that the alien Yokinen, by pledging him
self to perform certain tasks prescribed by the Communist Party in order to
secure reinstatement, must be regarded as affiliated with it." And in an un
reported opinion, Tolsky v. Wilson (S.D.N.Y.), June 22, 1920, Judge Learned
Hand said; "As to affiliation the case is not so clear, arid depends upon how
one defines that word. I take it to mean a relation of cooperation between
the members of two or more organizations. Perhaps it may also inclUde an
irregular connection of a single individual with the society, not amounting to
membership. However this may be, it seems to me pretty clear thatit. involves
a mutual recognition of permanent cooperation between the organization and
the PerSon affiliated and not a spasmodic or casual assistance. Mere sympathy
~th the aims of the society, even accompanied by efforts to further itil aims,
does not fall within that word.'"



Opinion 13

a credible witness. As a matter of course, the court, whatever its
own view, is not at liberty to choose between the conflicting ap
praisals of credibility by the. officials charged with the responsi
bility of determining the facts. I point to the disagreement as
disclosing how closely the proof here approaches if it does not
cross the borderline of inadequacy.

The remaining evidence on the point is that of O'Neil, a man
whom the Board of Appeals, not without ample warrant, charac
terized as "a theatrical, sensation-loving braggart." O'Neil is
reported as having said to representatiY'es of the Service, in the
course of their investigations, that in 1937 he entered Bridges'
office in the middle of an aft.emoon and found the alien sitting at
his desk openly posting stamps representative of Community Party
dues. The statement to this effect, assuming it to have been made,
was not given under oath, was not signed, nor does any effort
appear to have been made to obtain the man's oath or signature.
When called by the Service and sworn O'Neil denied having said
the things attributed to him. Further, he categorically denied that
the incident had ever occurred and declared that he had no in
formation as to Bridges' membership in the Communist party.
The alleged statement was thereupon offered and received in evi
dence over the alien's objection. It was accepted and relied upon
by the presiding inspector and by the Attorney General as afford
ing affirmative proof of party membership. The Board of Appeals
thought the statement inadmissible for any purpose other than
impeachment. That body was doubtful even of its admissibility
for impeachment purposes, and I think properly so since the
government was obviously not surprised and O'Neil had given no
testimony damaging to the government's case. There was no point
in impeaching him.

The. field of use of ex parte statements in deportation proceed
ings is carefully delimited by Departmental rules. Such state
ments, when their possible use as evidence is contemplated, are
required by the rules to be taken under oath or affirmation,
"recorded" (i.e. reduced to writing), and signed by the relator.6

These precautionary requirements are elementary and may be
said to prescribe the minimum of fairness.7

6Regulations §150.1 [c], [d]; §150.6 [i].

7The Board of Appeals, in commenting on the purpose of the rules, said:
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The rules, adopted as they were under authority and direction
of law, are part and parcel of the regulations "governing the
arrest and deportation of aliens."s They were disregarded h.ere.
The Attorney General so concedes in his decision. He excused
their violation on the specious plea that they "were not called to
the attention of the presiding inspector." However, they were
called to the Attorney General's attention. One is left to wonder
on what ground that high official condoned his own disregard of·
them. Upon him rested the inescapable responsibility of accepting
or rejecting the evidence, as of ordering the deportation. The rules
were obligatory on him if on anybody. To toss them aside for
reasons deemed expedient in a particular case amounts to the sub
stitution of a government of men for a government of law. There
are numerous and persuasive decisions to the effect that the dis
regard by officials of departmental rules on which the rights of
aliens depend amounts to a denial of due process.9 I have found
no authorities to the contrary.IO

Apart from non-observance of the regulations, the situation is

"Here a written statement at the Schofield interview would have guarded
against mistake in hearing, memory or transition. As to both statements,
the oath and signature of the maker would at least have shown O'Neil to be,
on two occasions, willing to pin himself down, and to do so under oath, thus
providing the safeguard of fear of perjury prosecution; and, contrariwise,
had he been asked to swear and sign and refused, the fact of his unwilling
ness, on two occasions, so to pin himself down, would have been of no small
weight in evaluating the truth of the statements made."

SFed. Reg. January 4, 1941, p. 68. The revised regulations appear to have
been the outgrowth of much study and experience. Consult report of the
Committee on Administrative Procedure, Immigration and Naturalization
Service, Dept. of Labor, May, 1940.

9Consult particularly Sibray v. United States ex reI. Plichta, 3 Cir. 1922,
282 Fed. 795 (violation of Rule 5 [b) relating to the reading to the alien of
the evidence on which the warrant was based); United States ex reI. Chin
Fook Wah v. Dunton, 288 Fed. 959, decision by Judge Augustus Hand (relat
ing to Rule 3 providing that the alien might have a friend or relative present
during the hearing); Mah Shee v. White, 9 Cir., 242 Fed. 868 (relating to Rule
5 [c) governing the alien's right to forward new evidence to the Secretary
along with the record); Ex parte Radivoeff, 278 Fed. 227 (violation of Rule
22 relating to examination by the alien of evidence on which warrant was
issued). Consult, also, Whitfield v. Ranges, 8 Cir., 222 Fed. 745, opinion by
Judge Sanborn.

IOCf. Bilokumsky v. Tod, 263 U. S. 149, 155; Tisi v. TfJd, 264 U. S. 131, 134.
Seif v. Nagle, 14 F.2d 416, cannot fairly be thought contra.
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no better. Of course the mere reception Of incompetent evidence
does not invalidate a hearing; but error in reliance upon such
evidence may, in appropriate circumstances, go to the substance
of a fair trial.11 The real inquiry is whether the practice was
"such as might have led to a denial of justice."12 In this instance
the remaining showing of party membership was of so flimsy a
character as to lead the Appeals Board to reject it entirely. The
Attorney General's acceptance of the O'Neil hearsay as probative
evidence might easily have served to tip the scale. I am satisfied
it did so.

To be sure, the ordinary rules relating to the reception of evi
dence are not generally applied in administrative hearings. The
reasons underlying this departure from judicial practice have
often been statedyi Administrative proceedings are in the main
informal, are frequently not conducted with the aid of counselor
heard by men trained in the law, and of necessity they are often
of a summary nature. None of these reasons obtained in this
instance. The hearing was conducted before a trained judge, and
both the Service and the alien were represented by experienced
counsel. There was ample time and opportunity to observe the
precautions thought by the courts to be essential to a fair trial.
Moreover, the case, unlike the mine run of administrative hear
ings, was one in which the liberty of a human being was at stake.
Surely it presented an occasion where "the more liberal the prac
tice in admitting testimony, the more imperative the obligation

11 The majority opinion quotes extensively from the OpInIOn of Justice
Brandeis in Tisi v. Tod, 264 lJ. S. 131. Omitted, however, from the quotation
is the following significant passage which is the essence of the decision:
"But here no hasty, arbitrary or unfair action on the part of any official, or
any abuse of discretion is shown. There is no claim that the lack of legal
evidence of knowledge was manifest; or that the finding was made in wilful
disregard of the evidence to the contrary; or that settled rules of evidence
were ignored. The procedure prescribed by_ the rules of the Department
appears to have been followed in every respect; and the legality of that
prescribed is not questioned."

12Cf.language of Justice Brandeis in Bilokumsky v. Tod, 263 U. S. 149, 157.

181 Wigmore on Evidence (3rd ed. 1940) §4(a),(b); Landis, Crucial Issues
in Administrative Law, 53 Harvard Law Review 1077 (1940); Davis, An Ap
proach to Problems of Evidence in the Administrative Process, 55 Harvard
Law Review 364 (1942).
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to preserve the essential rules of evidence by which rights are
asserted or defended."H

As applied to the situation here presented, arguments predi
cated on the "protective weapon" of cross-examination are without
validity. A witness who denies ever having made an alleged
prior statement and who denies all knowledge of the facts pur
portedly then stated offers no target against which the weapon
may be employed. The infirmity of the O'Neil hearsay cuts across
all rules. No amount of philosophizing can serve to make a silk
purse out of this obvious sow's ear. Rather than deport the alien
on evidence which would be condemned and proscribed without
hesitation by any American court it would seem a more forthright
procedure to do what was proposed in the first place, deport him
by legislative resolution "notwithstanding the provisions of any
other law."

I think the judgment shOUld be reversed with directions to grant
the petition.

I am authorized. to say that Judge Garrecht agrees with this
opinion.

(Endorsed): Opinion, Concurring Opinion and Dissenting
Opinion. Filed June 26, 1944. Paul P. O'Brien, Clerk.

14Interstate Commerce Commission v. Louisville & Nashville R. R. Co., ,
227 U. S. 88, 93.

........



HARRY BRIDGES is importa.,t to Ameri
ca's war effort and to America's part in the
victorious peace. The way should be ,cleared
for him to/become an American citizen. Do
what you can to see that the discredited case
against him is dropped.

President Franklin D. Roosevelt
The White House, Washington. D. C.

Attorney General Francis Biddle
U. S. Department of Justice, Washington. D. C.

Your Congressman
House Office Building, Washington, D. C.

Your Senators
Senate Office Building, Washington, D. C.

And get your organization to act in support of
Citizenship for Harry Bridges Now

Send information on your action to:

HARRY BRIDGES VICTORY COMMITTEE

602 Montgomery Street

San Francisco II, Ca liforni..
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