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The Supreme Court’s Ruling in DeShaney v. Winnebago County Department of 

Social Services (1989) held that “A State's failure to protect an individual against private 

violence simply does not constitute a violation of the Due Process Clause.” (489 U.S. 189 

at 197). A state child protection agency’s failure to prevent near-fatal abuse of a four year 

old child under its supervision was not considered a violation of the child’s fourteenth 

amendment rights. This thesis critically examines the reasoning behind the majority 

decision in DeShaney; and using feminist legal theory, discusses ways to effectively 

address state policy and liability when private violence is used on vulnerable citizens, 

challenging the arbitrary dichotomy between the public and private spheres.  
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“Children who are the victims of physical abuse – whether one beating or repeated 
beatings, one violent push or several- whose wounds are inflicted by a loved one, 
experience an extreme sense of dislocation. The world one has intimately known, in 
which one felt safe and secure, has collapsed. Another world has come into being, one 
filled with terrors, where it is difficult to distinguish between a safe situation and a 
dangerous one, a gesture of love and a violent uncaring gesture. There is a feeling of 
vulnerability, exposure, that never goes away, that lurks beneath the surface”(hooks 
1989, 86). 
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Introduction: Undeniably Tragic: The Story of Joshua DeShaney 

Joshua DeShaney was born a healthy little boy in 1979 to Melody and Randy 

DeShaney. In 1980, his parents divorced and Randy DeShaney was awarded custody of 

Joshua, who went to live in Neenah, Wisconsin with his father and stepmother. By the 

time his case came before the Supreme Court in 1989, he had been severely brain 

damaged for over five years. On March 4, 1984, a few weeks before Joshua’s fifth 

birthday, Randy DeShaney beat his son so badly that Joshua fell into a life threatening 

coma and hemorrhaged half his brain from the traumatic injuries he received from a long 

period of abuse. Even more tragically, Joshua was being supervised by a child welfare 

social worker, Ann Kemmeter, who was assigned to him by the Winnebago Department 

of Social Services and knew about the abuse for over two years but did nothing to 

intervene.  

Joshua’s loving, but non-custodial, biological mother Melody DeShaney filed suit 

against the child welfare agency, arguing that the Winnebago Department of social 

services had deprived Joshua of his 14th amendment liberty without due process of law 

by failing to adequately protect him from his father. They filed suit under 42 U.S.C. 

1983, which provides a civil cause of action against those who violate federal rights 

while acting under color of state law: 

Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to 
be subjected, any citizen of the United States or other person within the 
jurisdiction thereof to the deprivation of any rights, privileges, or immunities 
secured by the Constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceeding for redress. 142 U.S.C. § 
1983 (1982). 
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State remedies exist for malpractice and damages, but the Wisconsin’s cap on 

damages would not pay for Joshua’s lifelong care. Melody wanted to sue in federal court 

because of the greater reward potential, and more time under the federal statute of 

limitations (Bullis 1990, 365).  

Melody contacted an attorney to sue so she could afford to care for her son. Her 

lawyer was confident she could win under state law, but Joshua’s estimated yearly 

medical needs would be $60,000 a year (Curry 2007, 84). Additionally, the constitutional 

issue of whether state actors owe a duty of care to victims of third party violence under 

their supervision needed to be defined in this case, as the issue had received inconsistent 

rulings in the lower courts. The social worker from Winnebago County Department of 

Social Services knew that Joshua was at risk, and dutifully recorded the evidence of 

abuse in Joshua’s case file (DeShaney, 489 U.S.189 at 194). At the time of his final 

beating, the child protection agency had been supervising for over two years, and despite 

evidence of abuse, allowed Joshua to remain in the care of his father.  

Despite the clear evidence of abuse, and the many missed opportunities to have 

saved Joshua, the Supreme Court ruled that because Joshua was abused in the home, and 

his father was committing the abuse as a private actor, Joshua was in no worse position 

than he would have been before social services began supervising him. The precedent set 

is when a state fails to remove a child from dangerous circumstances they are not be held 

responsible for failing to protect.  

Rehnquist held that “A State's failure to protect an individual against private 

violence simply does not constitute a violation of the Due Process Clause” (489 U.S. 189 

at 197). The Chief Justice chastised the social workers, but did not consider their actions 



 

3 

a constitutional breach, stating, “The most that can be said of the state functionaries in 

this case is that they stood by and did nothing while suspicious circumstances dictated a 

more active role for them” (489 U.S. 189 at 203). 

The DeShaney decision discusses at length the difference between the private and 

public spheres, and frames the facts in a way that distorts what really happened. 

Rehnquist intentionally ignores the “natural sympathy” (489 U.S. 189 at 203) for a little 

boy whose life is destroyed. Instead, the case focuses on the semantics and details of the 

arbitrary delineation of public and private, and the subjective conceptualization of action 

or inaction, which is just as productive as analyzing if a glass is half full or half empty. 

Rehnquist refused to expand the Due Process Clause, and instead placed the burden on 

citizens to convince the states to reform their state tort law. He was undoubtedly aware of 

the problem with the state system, but placed the burden of changing the child welfare 

system on someone other than the Supreme Court. By refusing to find child welfare 

agencies financially accountable for failing to provide protection, the court gives them no 

financial incentive to improve, so future children remain at the mercy of a broken and 

ineffective system.  

Rehnquist seems to be choosing his interpretation carefully so as to prevent 

federal courts from taking responsibility for child protection. His concern with the federal 

government co-opting the power of the states to decide their own laws is legitimate. 

While it is important that state have the autonomy to decide laws on their own and not be 

forced to  defer all major policy decisions to  a centralized government that is less 

accountable to the local people, child welfare is sufficiently important that a federal 

solution may be required to ensure that future children in Joshua’s position are protected.  
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According to Mezey, the court decision was a missed opportunity to strengthen 

child welfare laws on a federal level. “Although the court surely did not mean to suggest 

that laws against abuse and neglect should be abolished, its ruling in this case undermines 

the nation’s child protection systems” (Mezey 1996, 124). Children are situated in a 

disempowered position, and for them, the view of the constitution as a negative rights 

document leads to liberty being out of reach. The court loses sight of justice and society’s 

needs when it makes decision like DeShaney that are not in the best interest of the most 

vulnerable citizens. Instead, such constitutional interpretation protects those doing the 

harm from liability, and encourages them to keep on doing what they’re doing. Under the 

formalistic framework used in DeShaney, laws are designed to exclude dependant 

citizens. “Once liberty is set up to protect only the interests of the most privileged, it then 

excludes the equality claims of the dispossessed” (Roberts 1998, 297). Viewing the 

constitution as a negative rights document assumes one will manage fine on their own; 

that they have the health, wealth and ability to succeed independently. This 

conceptualization leaves out those who cannot make it on their own. The court failed to 

address how children are uniquely disempowered by structural inequalities in society. 

The Supreme Court’s complex analysis focused on whether the fourteenth amendment 

gave affirmative rights to a broad class of “individuals”, framing Joshua’s claim as “A 

State's failure to protect an individual against private violence” (489 U.S. 189 at 197). 

Children are not the average individual, but are situated at the weakest end of the 

spectrum of dependency and are inherently unable to protect themselves due to their age. 

By absolving the state of accountability, Rehnquist is conceptualizing the family as 

existing in a vacuum and not affected by the legal, social, cultural, gendered, and 
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economic environment. Laura Oren asks why the issue was abstracted from its context of 

child protection: “Children in our society are not similarly situated with respect to other 

potential claimants of so-called governmental aid or even of protective services” (Oren 

1990, 16). In choosing to ignore the complexities endemic to cases of child abuse and 

interfamily violence, the court came to a decision that failed to achieve justice for Joshua 

and other vulnerable citizens. 

In Joshua’s case, the child welfare system failed to intervene in a case where 

intervention was warranted. The Supreme Court implied that the law considers family 

privacy so valuable that society must consider situations like Joshua’s as the collateral 

damage of privileging state autonomy and family privacy. State agencies have the  

authority to intervene in family relationships and provide the support services needed for 

a safe family environment. Lawmakers do not have to interpret the constitution in a way 

that that prohibits them from protecting vulnerable citizens like abused children.   

If parent’s rights are sacrosanct in our culture, why doesn’t the child welfare 

system take proactive supportive measures to help mothers and fathers parent to the best 

of their ability? Usually, what’s good for the child is good for the parent, and raising a 

healthy, happy child is one of the greatest, most difficult accomplishments a person can 

achieve. Why are child protective services and social welfare programs to assist families 

viewed as luxuries? If you are guaranteed a fundamental right, but are unable to achieve 

that right on your own without assistance, you should be given what you need to exert 

that liberty. Without guaranteeing a utopia, can’t the constitution guarantee a level 

playing ground, in order to protect the abused children until they reach adulthood and can 

fend for themselves? Some people need a bit of investment to succeed, a little push when 
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they are weak. How can you separate negative liberty from positive liberty when one 

cannot be exercised without the other? For people like Joshua, affirmative government 

intervention to protect his bodily integrity when he was four years old would have been 

required for him to grow up to adulthood and enjoy the benefits of being an autonomous 

individual unconstrained by government interference to his liberty.  The sad reality of 

vulnerable citizens brings the flaws of such unsympathetic, formalistic analysis into sharp 

relief. 

Nothing in the Constitution forces judges to reinforce bad law. If laws do not help 

people, judges have the power to change them. Justices Blackmun and Brennan dissented 

with the majority’s use of judicial restraint, believing that precedents and the constitution 

should be read broadly or narrowly depending on the needs of the case. As Blackmun’s 

passionate dissent points out, compassion and natural sympathy should be incorporated 

into the decision making process in order to move society forward. Blackmun compared 

Rehnquist’s originalism to the philosophy of antebellum judges who refused to honor 

slaves’ claims when they sued for freedom. Nothing legally compels a judge to reinforce 

bad law, but there may be political forces at work. The court had the opportunity to 

reform the system by addressing the constitutionality of its practices. Instead, the court 

focused on complex legal and political negotiations regarding privacy, finances, states 

rights, and federal intervention. The federal judicial branch was hesitant to take over what 

has traditionally been a state responsibility, despite, as Joshua DeShaney helplessly lies 

as silent witness to, its gross inadequacies and structural flaws. “In 1990, the U.S 

advisory board on child abuse and neglect characterized the federal government’s role in 

child protection as ‘one of an absence of a coherent federal policy’. It accused Congress 



 

7 

and the White House of “fostering a national child protection system that is fragmented, 

inadequate, and often misdirected” (Mezey 1996, 98). Despite the government’s 

unwillingness to interpret the constitution to reinforce children’s fourteenth amendment 

rights, there are ways to prevent harm to children. Roberts believes, “to be just, children’s 

rights must be part of a broader struggle to eradicate oppressive structures that ruin the 

fortunes of the least privileged children and create a more egalitarian society that 

cherishes all children (Roberts 2003, 257). Neither family preservation nor state 

intervention is inherently problematic; only when they are used incorrectly can they 

destroy families’ lives. For Joshua, judicious state intrusion could have helped. 

Supporting families in the myriad of ways possible, subsidizing childcare for single 

moms, providing housing and psychological assistance so poor families can stay together 

in a happy and healthy environment, or removing children whose safety is not guaranteed 

where they are, all fit toward the goal of affirmatively protecting vulnerable citizens 

when they need help, without falling into the designation of harmful state interference 

that the constitution abhors. 

 Chapter 1: Children, Parents and the State: The Legal Landscape for 

Joshua’s Claim 

Preserving family privacy should not prevent the state from pursuing its 

responsibility to protect children from abuse and neglect. Yet on the other hand 

overzealous child removal can irreparably harm families. How can we balance the state’s 

interest in protecting children against the family’s interest in freedom from government 

interference, while ensuring each child’s health and safety? Child welfare is a very 

complex issue, and social work is a profession where very difficult, sensitive and 
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emotional decisions need to be made. Ann Kemmeter was in a difficult position either 

way: the children she was supervising could have been hurt by too slow removal and also 

by too hasty removal. 

Laura Oren acknowledges the danger of unnecessary intrusions on a family’s 

privacy. “Especially in view of the historical linkage between poverty and state 

regulation of the family, it is all too tempting for state bureaucrats and legislators to 

impose their own (white middle-class) norms on the varieties of human experience in this 

most intimate and important relationship” (Oren 1990, 22). It is important not to over-

generalize from Joshua’s case that invading family privacy and removing the child is 

always the best course of action. 

Such assumptions hurt everyone, most of all the children. Roberts analyzes the 

legal and social assumptions under which the child welfare system functions, tracing the 

reasons tragedies like Joshua’s still happen. Roberts traces how perceptions of child 

abuse changed from “what was understood by some advocates as a social problem rooted 

in poverty and other societal inequities” into “a symptom of individual parents’ mental 

depravity” (Roberts 2003, 15). If the values of family privacy and individualism are taken 

to require us to reduce liability and excuse the lack of necessary state intervention, then 

similar cultural conceptions that consider a parent dependant on outside help falls short of 

the ideal family. This self serving ideology conveniently blames parents for deeper social 

problems. Mezey agrees that the dominant narrative of child abuse obscures the systemic 

underlying issues. “The stories about child abuse also allowed politicians to distance 

themselves from the issue by blaming the parents as well as the Department of Children 

and Families and thereby avoid taking responsibility for the underlying societal causes 
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that contributed to these conditions” (Mezey 2000, 53). Poor families are under more 

suspicion, so they are more likely to be supervised carefully and to be caught doing 

something that meets the disapproval of their supervisor. Roberts warns how threats to 

take children away can be used to unfairly coerce and punish parents who fail to meet a 

caseworker’s standards: “child welfare interventions become a way both to punish Black 

parents for their perceived psycho moral depravity and to place Black children in the 

state’s superior care” (Roberts 2003, 92). Roberts believes that child welfare agencies are 

not designed with the goal of social justice in mind; they are not designed to solve 

dependency, but to punish it.  

 Child abuse is a public health issue, a social issue, and an economic issue; it is 

much more than the result of an individual parent’s personal flaws. Mezey warns us to be 

careful as to not misconstrue the data, because “Lower socioeconomic-status families 

and/or single parent families are more visible to social welfare agencies, and thus more 

likely to be reported to the authorities” (Mezey 1996, 96).  She also differentiates 

between the unique forms of family problems, and the danger of assuming that all poor 

families are dysfunctional and that rich families are superior. “Precise definitions of 

abuse and neglect vary among states but abuse is generally defined as non-accidental 

physical injury; neglect is more difficult to define and definitions range from tangible 

indicators, such as failure to provide food, clothing, or shelter, or to secure medical care, 

to intangible ones such as inadequate supervision or failure to supply emotional needs” 

(Mezey 1996, 96). Neglect due to poverty can be remedied when the underlying 

economic conditions are solved, and with the judicious use of funds to prevent the 

abusive situation from escalating. For example, providing housing assistance to families 
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before homelessness occurs will address the situation before it escalates to a point where 

it is almost impossible to guarantee the safety of the children or preserve the family. 

What is wrong with child welfare is not isolated to this case. Roberts quotes Social Work 

Professor Leroy Pelton’s critique of the contradictory dualisms of child welfare. “The 

investigative/coercive/ child-removal role diminishes, hampers, and overwhelms the 

helping role within the dual-role structure of public child-welfare agencies” (Roberts 

2003, 148). Instead, the child welfare agencies are structured to be both reactive and 

proactive, a difficult role requiring social workers to both address the past problems and 

prevent future problems using contradictory tactics. In Joshua’s case where he was 

actively being injured and abused by his parents, the therapeutic measures taken by the 

social worker were insufficient in ensuring his safety. 

In Joshua’s case, the social worker’s interventions were harmful for Joshua. As 

Justice Brennan’s dissent points out, the harm Joshua suffered was not caused by state 

inaction, but by state action. The public agency discouraged private aid by channeling all 

reports of abuse through the state agency. They created the structure to address the crime 

of child abuse by channeling it through child welfare agencies before it goes into the 

criminal system to give the family a chance to rehabilitate. If Joshua was not being 

supervised by the state, then instead of assuming the issue was under control, maybe 

another family member would have taken Joshua in, instead of believing Joshua was 

going to be okay because the social worker had it under control. The agency actively 

defaulted on their duty to protect the children under their supervision.  The agency 

actively exacerbated Joshua’s dangerous situation by confining him to his home without 

healing the violence. The social worker’s mistake had terrible consequences, and state 
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actors should be held to a high standard. She may have intentionally ignored the red 

flags, believing Randy when he said Joshua fell, or just been fooled by Randy’s empty 

promises that he’ll work on improving his parenting skills. As a fallible human being, the 

social worker’s mistakes are understandable, but by no means excusable. It was unfair for 

Joshua that one fallible person has all the responsibility; Rehnquist too agreed that the 

situation was unfair, but he thought it was unfair for a state worker to be held liable for 

failing to succeed at an impossible role.  

Although her passivity led to tragedy, the social worker’s inaction stemmed not 

from laziness or stupidity, but from a misguided use of the family preservation model. 

Youngberg v. Romeo set the liability standard state agents are held to at deliberate 

indifference, “a substantial departure from accepted professional judgment” (457 U.S. 

307 (1982) at 323). The blame must be shared among the agency and the social worker. 

Blaming Ann Kemmeter absolves the agency and encourages it to keep on hiring and 

tolerating workers who make the same mistakes. The tragic nature of this case becomes 

even more poignant when we discover how deep the structural problems are in how the 

parent-child-state relationship is configured. 

The legal conceptualization of the parent-child relationship stems from Meyer v. 

Nebraska (1923) and Pierce v. Society of Sisters (1925). These two cases set the legal 

precedent that a parent has the right to make important decisions for their offspring; to 

decide whether to educate them in a foreign language, and to make the choice to provide 

either public or private education, respectfully. Although Prince v. Massachusetts (1944) 

held up a ban on a parent’s right to compel their child to distribute religious leaflets on 
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traffic filled streets, the court noted in dicta that the ‘the custody, care, and nurture of the 

child reside first in the parents, whose primary function and freedom include preparation 

for obligations the state can neither supply nor hinder. . . . It is in recognition of this that 

[earlier] decisions have respected the private realm of family life which the state cannot 

enter’’ (Prince v. Massachusetts, 321 U.S. 158 (1944). 

What these cases all had in common is that they interpreted the promise of liberty 

contained in the due process clause as allowing individuals the liberty to parent as they 

wished. This was the very same liberty that Joshua’s guardians claimed entitled him to 

the right to state protection from private abuse, but the Court here implicitly gave priority 

to Randy’s claims as a parent, not Joshua’s non-custodial mother. The court constructed 

the right to family privacy for parents to raise their children as they wished as a 

fundamental right vital to the exercise of liberty. The Supreme Court decision Santosky 

v. Kramer (455 U.S. 745 (1982) set a high standard for the termination of parental rights 

of incarcerated parents. The DeShaney opinion did not explicitly cite these cases but their 

influence was palpable in the court’s analysis of the state’s place in interfering with the 

sacred parent child relationship. 

However, the parenting issue at stake in Meyer and Pierce is categorically 

different from the parenting issue in DeShaney. Meyer’s holding allows parents to choose 

how to educate their children, and are assumed to have their children’s best interests at 

heart. DeShaney implies parents may beat their children without interference. The court 

considers both the private benefits and harms parents bestow upon their children as equal. 

DeShaney assumes that families are better off alone, even when there are warning signs 

indicating otherwise. The concept of family privacy and the family preservation model 
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was never meant to excuse the lack of beneficial state intervention, but more to prevent 

state interference when the family was doing fine on their own. Family lawyer Barbra 

Woodhouse describes the balancing act the state attempts between family privacy and 

children’s rights as follows: 

Most of us would agree that children need powerful parents who can advocate for 
them and protect them from harm. However, when family members' interests 
clash, the notions of family autonomy and family privacy simply place intra-
family disputes outside the law, to be decided in a state of nature where raw 
power rules. When children are abused or not protected by their parents, the 
fiction of family unity becomes a dangerous illusion (Woodhouse 2001, 484) 
 

The right to family privacy does not trump the child’s right to bodily integrity. Not every 

intrusion on a family’s integrity violates a parent’s fundamental rights. But what happens 

when the parent fails to act in accordance with the best interest of the child? An 

individual’s liberty includes the right to parent as he or she wishes, but a child is another 

individual whose independent needs, apart from his or her parent’s desires, need to be 

incorporated into the law too.  The historical valuing of family privacy was based on the 

assumption that when left alone, parents would do what is best for their children. 

Sometimes family unity is toxic. The concepts of liberty and privacy are misconstrued by 

Rehnquist’s formalistic analysis to excuse lack of intervention in child abuse cases.  

Roberts clarifies that “the constitutional protection of parent’s rights doesn’t 

enforce parental domination over children, akin to the protection of owner’s interest in 

controlling their property [emphasis added]” (Roberts 2003, 227). Parents may raise their 

children as they wish only as long as the parents have proven to be the best possible 

advocate for their children. Kindred elaborates on how parental rights are not absolute by 

explaining that; “Current constitutional theory balances the right to family integrity 

against the state's power….absent a  showing of compelling State interest in preventing 
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criminal conduct or protecting children from parental harm” (Kindred 1996, 521). If the 

parent or guardian fails at their duty, the state steps into the parenting role as “parens 

patriae,” which means literally ‘parent of the country’ and “refers traditionally to [the] 

role of [the] state as sovereign and guardian of persons under  legal disability” (Black’s 

Law Dictionary, 1979). Interference with parents' constitutionally protected family 

privacy is absolutely justified when there is reason to suspect abuse. Sadly, in the same 

way the idea of family privacy is corrupted to let children come to harm through 

negligent inaction, the punitive arm of the child protective services is a way coercive 

state action destroys families that do not necessarily need to be destroyed to ensure the 

children’s safety. Family privacy doesn’t apply to certain families, because the child 

welfare system operates on the assumption that nontraditional families are inferior family 

structures. Yet in reality, a good family is a loving relationship between people, 

regardless of the exact dimensions of that relationship.  

The goal of a society interested in the welfare of children and their families 

should be to provide the means for all parents, regardless of their age, gender, or marital 

status, to parent and reproduce in a way beneficial for the parents and children. Presently 

the fundamental parental rights of poor single mothers are conceptualized differently due 

to the patriarchal assumption that the male headed nuclear family is superior, even when 

it tragically isn’t. Melody felt she would be unable to care for her son as a poor single 

mother, and was either unaware or unable to receive the help she needed to make it on 

her own. Melody did not follow the conventional mothering script of intense nurturing 

and was unfairly vilified. Far from neglecting or abandoning her son, she sent in monthly 

child support payments of $150, and thought Joshua would have a better life in  
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Wisconsin with his father and stepmother than the peripatetic, impoverished lifestyle she 

could give him with her minimum wage salary (Curry 2007, 14). In a New York times 

interview with William Glaberson, Melody discussed her situation before her case went 

before the Supreme Court: “She had given Joshua to his father after their divorce, just 

after his first birthday….For those three years, though, she thought that Joshua was 

''having a nice kid life,'' the kind of life that she felt too alone, too poor and too young to 

give him” (Glaberson, 1988).The social worker never called Melody to discuss Joshua’s 

abuse during the two years he was under her supervision. Melody had retained her 

parental rights despite giving up custody, but had difficulty visiting as often as she would 

have liked due to the cost of travelling from Wyoming to Wisconsin (Curry 2007, 14). In 

the four years it took for Joshua’s case to get to the Supreme Court, Melody was there 

fighting for her son whom she loved very much. It broke her heart to see him suffer from 

seizures and operate with the brain function equivalent to a seven month old infant. 

(Curry 2007, 75). In the New York Time’s interview she talked about what made her 

keep fighting: “Josh doesn't even know I'm his mother,'' she says. ''He doesn't recognize 

anybody. But I still feel in my heart that at least Josh will know that there is someone 

there that really loves him” (Glaberson, 1988).  

 Many parents love their kids but are physically, mentally, or financially unable to 

care from them, and never will be without help. Perhaps Ann Kemmeter would not have 

given Joshua’s caregivers as many second chances as she did if the caregiver was a poor 

single mother under suspicion of abuse, and Joshua’s story would have been removed in 

time and received the help he needed. Roberts believes that the ideas behind the family 

preservation model are valid, but “family preservation efforts often fail because they are 
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inadequate: children are returned to troubled homes without assessing parents problems 

or providing the level or continuity of services required to solve them” (Roberts 2002b, 

2). The child welfare system seems to prioritize racist and classist assumptions of what 

constitutes a good family instead of focusing on the children. It is not until we bring back 

the focus to the child and forget about promoting ideologies of racism, classism, and 

individualism and focus on the child’s needs. All children deserve protection from 

maltreatment and abuse. Their skin color, parental or custodial arrangement, or 

socioeconomic status should not impact their access to protection from harm.  

Raising your children as you wish may be a fundamental right, but the DeShaney 

case makes it seem like a privilege for the wealthy. If parenting your child how you see 

fit is so fundamental to the American ethos of privacy and liberty, then why aren’t 

supportive social programs held constitutionally accountable to ensure that selfsame right 

of parenting so fundamental to American life? Parenting may be a fundamental right, but 

its full exercise seems to be reserved for certain people, especially white male- headed 

nuclear family units. Randy had all the necessary conditions for a happy family, but 

behind the proverbial white picket fence, he was viciously violent, and most certainly not 

providing a “nice kid life” for Joshua, and he was not deserving of the many second 

chances the social worker gave him.  
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Chapter 2: Legal Analysis of the Opinion: Judicial Methods and Precedent 

Interpretation 

While federal remedies exist to protect citizens from direct abuse by state actors, 

the court was faced with a new question: are abused children entitled to adequate 

protective services? What responsibility does the agency have in failing to prevent this 

tragedy? Does the constitution guarantee an individual protection from private violence?  

The DSS was in a unique position to take responsibility; Joshua’s injury was caused not 

directly by a social worker, but by a private citizen, Joshua’s father Randy DeShaney. 

Yet the social worker had the means and opportunity to prevent the harm, but failed to 

intervene to save the boy. Did she have a strong enough responsibility for Joshua’s safety 

to be implicated in his father’s crime? Legally, failing to prevent damage caused by 

someone else does not lead to the same liability as directly causing the damages. In torts 

liability calculations, it is sometimes hard to define the line in the sand between 

commission and omission, especially once the damage is done. Chief Justice Rehnquist 

focused on the precise details of Joshua’s relationship to the state, and the semantics of 

framing the social worker’s activities as action or inaction, in order to calculate if 

Joshua’s due process right to life and liberty was violated. Many cases regarding state 

actors causing harm have made it to the Supreme Court, and it was on these precedents 

that the court relied when deciding the DeShaney case.  

The state-created danger doctrine and the special relationship doctrine are the 

main exceptions to the general “no duty” public duty doctrine which dictates that the 

police have a duty to protect the public, not individuals, so are immune from private 
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lawsuits when they fail to give an individual adequate protection. The concept of 

sovereign immunity dates back from the time of English common law, and protected the 

King, today state agencies, from financially damaging lawsuits. “Unless the state actors 

either created or enhanced a risk or had a special relationship with the individual, these 

suits are generally unsuccessful because the duty owed by the government to its citizens 

is to the public generally and not to citizens individually” (Kruger 2007, 5). The concept 

of sovereign immunity and state actor liability was put to the test in the case of Martinez 

v. California (1980), a murdered girl’s family sued prison officials when a parolee they 

let out killed her. State prison guards were deemed not responsible for the harm the 

criminal caused, even though they were responsible for protecting society from criminals, 

and failed to do that by releasing him back to society. The crime was too remote a 

consequence to their actions for them to be deemed liable in the harm. Although the 

prison guards were absolved, this case laid the groundwork for the special relationship 

doctrine that was used to analyze Joshua DeShaney’s relationship with his state social 

worker. To trigger an affirmative responsibility to protect, the victim must be in a 

custodial relationship where the state deprives an individual of liberty and private sources 

of aid; only then does the state affirmatively assume responsibility for his or her well-

being (Blum, 1994, Oren 2005). Very specific custody arrangements are needed to ignite 

substantive due process protections: direct custody is needed for an affirmative duty to 

exist, and direct harm is needed for affirmative action. The court has to decide if state 

actors did have a special enough relationship with the victim in order to consider them 

legally responsible for the third party violence (Kruger, 2007). Unless the state 

specifically promises individuals a duty and breaches that promise, the state is immune 
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from liability. The court carefully analyzes the facts on a case by case basis to find the 

rare instance where the special relationship is strong enough to overcome the qualified 

immunity.  

The Supreme Court rulings of Estelle v. Gamble (1976) and Youngberg v. Romeo 

(1982) held that prisoners and institutionalized patients are considered to have a special 

relationship with the government and entitled to affirmative protection. Gamble, Martinez 

and Youngberg were the legal precedents for recognizing a constitutional claim to 

affirmative state action. DeShaney differentiated from that standard, ostensibly because 

Joshua’s custodial relationship with the state agency was not special enough to warrant 

affirmative protection. Here, Joshua’s substantive due process rights were defined as 

rigidly as his relationship with the state: 

In the substantive due process analysis, it is the State's affirmative act of 
restraining the individual's freedom to act on his own behalf -- through 
incarceration, institutionalization, or other similar restraint of personal liberty -- 
which is the "deprivation of liberty" triggering the protections of the Due Process 
Clause, not its failure to act to protect his liberty interests against harms inflicted 
by other means” (DeShaney, 109 S. Ct. at 1005-06). 

 

For Joshua, this provides little comfort. Only after he was injured and confined to 

a state care home did his situation trigger the special relationship with the state that 

would have saved him. Abused children under supervision of a state agency are not 

constitutionally guaranteed protection. The fourth circuit court of appeal’s absolved child 

welfare services from liability in Jenson v. Conrad (747 F. 2d 185 (1984). There, seven 

month old Sylvia Brown and three year old Michael Clark died from intentional brain 

injuries inflicted by their guardian while under intense state supervision. In Estate of 

Bailey v. County of York ( 768 F. 2d 503 (1985), five year old Aleta Bailey’s deadly 
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beating by her mother’s boyfriend failed to trigger an affirmative duty to protect in the 

face of sovereign immunity. In Doe v. New York City Department of Social Services, 

(709 F. 2d 782 (1983) the agency that turned a deaf ear to multiple reports of Anna Doe’s 

horrific physical and sexual abuse by her foster father was not found to be deliberately 

indifferent to the abused girl.  The lower court case Bowers  v. Devito (1982) reaffirmed 

the standard of no duty to protect by defining the rigid state created danger doctrine:” If 

the state puts a man in a position of danger from private persons and then fails to protect 

him, it will not be heard to say that its role was merely passive; it is as much an active 

tortfeasor as if it had thrown him into a snake pit” (686 F.2d 616 at 618 (1982). State 

actors can only be liable if their action actively placed the victim in harms way, 

Rehnquist framed the state agencies actions as inaction to remove Joshua’s case 

from this potentially damning prong of analysis. The court seems to be clinging to the 

false belief that a four year old is a free and clear citizen, free to exercise his liberty and 

find other sources of aid when the state fails to save him. Oren wonders why the court did 

not consider the “special danger to very young children, pre-school age, who are 

physically more vulnerable to abuse than older children, and cannot help themselves or 

ask for outside help because they cannot communicate the problem and are isolated in the 

privacy of their parents' home” (Oren 1990, 9). As Brennan’s dissent makes clear, the 

agency cannot condemn Joshua into the dangerous snake pit of his father’s abusive home 

through its policies, and then shift the blame onto a private actor to avoid taking 

responsibility for their incompetence. The court addressed every detail of the case except 

that the individual in question was a four year old child condemned to live the rest of his 
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life paralyzed and brain damaged. The court analyzed the facts outside of their context of 

child protection, so they missed the complexity of children’s needs.  

 Children cannot guarantee their own liberty, so this legal framework ignores 

vulnerable citizens. Such formalistic legal reasoning does nothing to help victims like 

Joshua, a different, compassionate framework would be better. Blackmun wrote in his 

dissent, “Faced with the choice, I would adopt a "sympathetic" reading, one which 

comports with dictates of fundamental justice and recognizes that compassion need not 

be exiled from the province of judging” (DeShaney, 489 U.S.189 at 213). This was a hard 

case that had strong leanings for both the plaintiff and defendant, but it was judicial 

interpretation, not just the facts, that dictated the result. Of multiple legal theories that 

could have applied, the majority chose a narrow, formalistic interpretation removed from 

the realm of moral compassion. The law does not exist in a vacuum outside society and 

therefore should not ignore the complex realities and the special needs of the citizens it is 

designed to protect.  

Chapter 3: Social Welfare and Social Justice 

Many political theorists who discuss the position of the state in relation to citizens 

focus on the individual instead of the family. However, such a characterization falsely 

implies that individuals emerged as autonomous beings from birth, and the complex 

caring labor and activities that take place in the familial sphere are wrongly ignored. The 

private and public spheres are falsely constructed into discrete entities that are assumed to 

exist independently of one another. However, cases like DeShaney show how public 

intervention in the domestic sphere is a serious issue too complex to be easily 
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categorized. All supposedly autonomous individuals begin life in the private family 

sphere as a dependant child.  

The relationship between the individual and the state is complex and hard to 

characterize. Laura Oren acknowledges how the complex relationships within the family 

affect the family’s relationship with the state. “State intervention inevitably treads on 

politically sensitive ground because it raises issues about the appropriate relationship of 

family and state, and about conflict within a family that may otherwise be viewed as a 

single unit” (Oren 1990,69). In A Theory of Justice John Rawls’ concept of a veil of 

ignorance encourages the state to create laws that would benefit all citizens regardless of 

their status or position in society. However, Rawls does not address justice within the 

family, and assumes that what the head decides is for the benefit of the entire family. He 

assumes that needs of the male head account for the needs for everyone, and assumes the 

male delegate to the public sphere will share his wealth with wife and children in the 

private sphere. Rawls doesn’t sufficiently address the ways the non-dominant family 

members, the wife and children retain their individual rights despite being in a familial 

relationship. In her book Justice, Gender, and the Family, Susan Moller Okin gives a 

feminist critique of Rawls theory of justice as applied to family relationships. The just 

society Rawls proposes remains gender structured and fails to address unequal power 

relationships within the family. Okin brings up the feminist critique of the lack of focus 

of intra-family injustice and unfairness, “as feminists have pointed out, in many respects 

the notion that state intervention in the family should be minimized has often served to 

reinforce the power of its economically or physically more powerful members” (Okin 

1989, 129). 
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Although Rawls claims to hide gender as part of the veil of ignorance, his theory 

only addresses the needs of the male patriarch, and does not factor in the different needs 

of his wife and children. Rawls ideas of justice promote a measure of empathy that was 

lacking in the court’s decision of this case, but still reinforces the public/private 

dichotomy in society and dismisses the complex calculations of justice that need to occur 

about relationships within the family. Conflict between the men women and children 

within the family destroys the serene family units required for Rawl’s idea of a just 

relationship between people and the state. 

Michael Walzer believes the family constitutes a sphere of justice. He understands 

the precarious position children have in the family, “[children] make their own way, 

bearing the unequal burdens of parental expectations and the unequal grace of parental 

love” (Walzer 1983, 242).  Inequality in the family sphere should not prevent a child 

from exercising his social or political rights, so private abuse is automatically considered 

a public issue subject to state intervention. In this case, the abuse occurred in the private 

sphere of Joshua’s house, but it impacted Joshua’s ability to exercise freedom in other 

spheres of his life. Walzer would disagree with the public/private dichotomy used to 

interpret this case, because he would consider the private family sphere as a place where  

justice should be protected; in order to make sure that what happens in the home doesn’t 

prevent one from succeeding in another sphere. The family sphere is interconnected with 

the public sphere, and what happens there should not control what happens in another 

area of life. Walzer believes that although a person may experience inequality in one 

area, that does not mean he or she should miss out in another chance for justice in another 

area.  
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Family life is not a sphere discrete from public life, because inequalities in the family 

sphere affect other facets of life. The family life is not distinct from political life, and  

challenging the dichotomy is not rejecting privacy, but constructing the idea of privacy as 

impenetrable is inaccurate. 

Such a conceptualization of family privacy lead to Joshua’s tragic fate, and should 

be replaced with a new conceptualization of privacy, that where the fathers right to 

privacy ends where the child’s right to bodily integrity begins. Okin explains how 

feminist political theorists deconstruct the intersection between the personal and the 

political especially regarding family violence. “There is no doubt that family violence, as 

it affects both wives and children, is closely connected with differentials of power and 

dependency between the sexes. It is certainly impossible to claim, in the face of current 

evidence, that the family is private and nonpolitical because power is an insignificant 

factor in it” (Okin 1989, 129). It is clear that justice must exist within the family for 

justice to exist in society. 

 Martha Fineman is a feminist philosopher whose book The Autonomy Myth 

balances the idea of dependant members of a family, and dependant members of a state. 

She does not theorize citizens as autonomous individuals free and clear to manage the 

public sphere as they wish. Instead, she conceptualizes dependency from the character 

flaw it is considered in liberal society, to its rightful place as an inevitable fact of life. 

People are dependant on their families, and on the state, and the concept of dependency is 

helpful to explain the relationships within families and in society. Dependency is a good 

political theory framework because it is so common. Even the most autonomous public 
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figure relies on the support of his family that allowed him or her to succeed. Dependency 

is an inevitable part of the human experience, it is not a character flaw associated with the 

weak. Fineman considers “dependency as both universal and inevitable – all of us were 

dependent as children and many of us will become dependent as we age” (Fineman 2005, 

4).  Autonomous public individuals depend on the support of the private sphere, and the 

idea of depending on state intervention is not always a personal deficit, but an inevitable 

fact of life. Theories regarding the role of the State in protecting justice should 

acknowledge dependants within families. Private and domestic violence will remain a 

problem as long as the private sphere is ignored by dominant political theories. The 

formalistic political theory used by the court in this case did not have any room for the 

needs of abused children, and thus it needs to be reevaluated and incorporated with 

feminist ideas of care and dependence. 

Chapter 4: Ending Child Abuse at its Source  

Feminist theorist bell hooks theorizes about the patriarchal values that allow the 

constitution and the child welfare system to be structured in a way that fails to protect 

children. hooks believes that it is society’s acceptance of violence and domination that 

leads people to accept a legal system that tacitly approves abuse and murder as long as it 

is done by private individuals to each other within the family. We as a society need to 

revaluate our priorities regarding children and parents and end reevaluate our ideas about 

the relationship between men and women, parents and children, and families and the 

state. 
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In Feminism is for Everybody, she discusses how “the feminist movement was the 

first movement for social justice in this society to call attention to the fact that ours is a 

culture that does not love children, that continues to see children as the property of 

parents to do with as they will” (hooks 2000, 73). hooks describes the feminist 

movement’s struggle to reshape the dominant social values that sanction violence and pit 

the powerful against the powerless. Her writings critically analyze the problem of child 

abuse in society, and her theories can help explain how the flaws with the current child 

welfare system stem from the underlying culture of domination.  

What the DeShaney court theoretically termed “private violence” in reality 

descended from the society that sanctioned it. It may not be so private after all, because 

conflating violence with parenting is part of our longstanding cultural heritage. In 

Proverbs 13:24 the King James Version Bible says, “He that spareth his rod hateth his 

son”, where violence is being equated with love. hooks talks of her own experience as a 

child in her book All About Love, “When we were whipped and told that these 

punishments were “for our own good” or “I’m doing this because I love you,” my 

siblings and I were confused. Why was harsh punishment a gesture of love?” (hooks 

2001, 17). hooks and her siblings were confused because truly effective parenting 

requires more than domineering authoritarianism. hooks believes effective parents need 

to demonstrate “care and affirmation, the opposite of abuse and humiliation” (hooks 

2001, 21). She believes our culture condones violence, and violence in the home is an 

issue with public consequences. She notes how the current system socializes both 

mothers and fathers with the idea that parenting with violence is acceptable, “Women act 

in nurturing roles even as they socialize children as parents or educators to believe that 
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“might makes right,” even as they exercise abusive domination and control over children, 

even as they physically abuse children in increasing number” (hooks 1984, 87). Men and 

women have an equal responsibility of ending violence.  

In her 1989 book Talking Back,  hooks tells an anecdote of a well-meaning father 

who proudly told her how he always made sure to explain to his daughters why they were 

being punished. She pointed out to him the dangerous message he was sending his 

daughters, they would grow up expecting the ones that loved them to hurt them. They 

could eventually grow up to “accept their lover assuming an abusive authoritarian role” 

(hooks 1989, 86). She believes the parent child relationship should be based on love and 

respect, because “When we love children we acknowledge by our every action that they 

have rights – that we respect and uphold their rights” (hooks 2001, 30). Violence has no 

place in loving relationships, and the abuse of a child is the abuse of power. Although 

parents inevitably have power and authority over their children, that power is not absolute 

and should be used responsibly. Children should not be physically or verbally silenced. 

Instead, parents can communicate with their children to teach their children about 

compromise and respectful loving relationships. This does not require the use of force. 

Hooks describes how “patriarchal violence in the home is based on the belief that it is 

acceptable for a more powerful individual to control others through various forms of 

coercive force” (hooks 2000, 61). The very idea that violence is acceptable is influenced 

by the “Western philosophical notion of hierarchical rule and coercive authority that is 

the root cause of violence against women, of adult violence against children, of all 

violence between those who dominate and those who are dominated” (hooks 1984, 118).  
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Relationships based on violence have nothing to do with love and instead are power 

struggles.  

Feminist parenting reevaluates the family’s relationship with the state as 

supportive instead of antagonistic. Hooks believes that “[women and men] must be 

willing to accept that parenting in isolation (irrespective of the sex of the parent) is not 

the most effective way to raise children or be happy as parents” (hooks 1984, 147).  

She considers community based childcare necessary for feminist parenting, and “the 

point is not to stigmatize single parents, but to emphasize the need for collective 

parenting” (hooks 1984, 147). If the child welfare system structured itself under feminist 

ideas, it would acknowledge that the effort of many people is needed in raising kids. 

Maybe if Joshua’s mother Melody could have counted on a supportive community, she 

would have felt able to take custody of her son after the divorce. Women are not the only 

one’s who parent nor should they be. Social expectations disproportionately burden 

mothers with childcare responsibilities; even when that expectation is impossible. 

Instead, a successful childcare structure should not be individual and gendered, but 

nonsexist and communal.  

The attitude hooks has towards parenting is diametrically different than the 

current relationship between parents and the state. Under the paradigm exemplified in the 

DeShaney case, parenting is something an individual does in private, unless the state 

believes the parent requires state supervision to ensure the child’s welfare. If so, the state 

will simultaneously attempt to rehabilitate the family while also threatening to take the 

child away. The probability of child removal is enhanced for parents of color or those 

who lack the required conditions for a state approved family structure, such as financial 
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means, and a heterosexual spouse. Until the state takes the child away and establishes a 

bulletproof degree of custody before the danger is created, the child is not constitutionally 

entitled to any resources or affirmative protection. If the child is injured or dies due to 

abuse perpetrated by a private actor, i.e. parent or relative, because the state did not 

remove the child from a dangerous environment while doing nothing to make the 

environment safer, the child’s estate is not eligible to sue for damages in federal court.  

Conclusion: Preventing Future Tragedies 

We as a society need to end domination in our families, legal system, and child 

welfare system. The law should act as our conscience, to compel us to improve, when our 

hearts and mind aren’t enough to convince us change is needed. When the law fails to 

move society forward, we need to move forward on a personal level. Although it was the 

state agency’s conduct led to Joshua’s tragic an unnecessary beating, Rehnquist was 

right. It was Randy DeShaney who hit his son. His individual responsibility for his crime 

is not being minimized through the analysis of the agencies culpability. Fathers and 

mothers should not harm their children, regardless if state agencies are stepping in to stop 

them before it’s too late. Even without government oversight, parents should oversee 

their own actions toward their children: 

Children who are the victims of physical abuse – whether one beating or repeated 
beatings, one violent push or several- whose wounds are inflicted by a loved one, 
experience an extreme sense of dislocation. The world one has intimately known, 
in which one felt safe and secure, has collapsed. Another world has come into 
being, one filled with terrors, where it is difficult to distinguish between a safe 
situation and a dangerous one, a gesture of love and a violent uncaring gesture. 
There is a feeling of vulnerability, exposure, that never goes away, that lurks 
beneath the surface (hooks1989, 86). 
 
 Attempting to understand the social and individual triggers of abuse is not an 

attempt to excuse it, but an attempt to more effectively prevent the social and individual 



 

30 

conditions that lead to the abuse. We must ask ourselves, what made Randy think that 

beating his son was an acceptable parenting act? We can say Randy was an unusually 

violent person, or Ann Kemmeter was an unusually incompetent social worker, or even 

that Joshua was an unusually naughty four-year old, but such reasoning obscures the 

more complex issues. The problems of child abuse and family violence run deeper than 

the individual acts of the people in this case, and we as a society are all responsible to 

heal the underlying culture of violence. Relationships should not be based on domination 

or concessions of power, but on respect and care. Legal precedents like DeShaney 

disempower children by taking away their constitutional rights, so it is vital that we as a 

society ensure child welfare is protected in other ways.  
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Appendix: 

Source: http://img686.imageshack.us/img686/1656/joshuadeshaney.jpg 
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